CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH: :MUMBAI

REVIEW PETITIONS NO. 30, 31, 35, 37 & 38/2001
IN '
ORIGINAL APPLICATIONS NO. 755, 831/1998 & 77/99

THIS THE \QTH DAY OF APRIL, 2002

CORAM: SHRI JUSTICE BIRENDRA DIKSHIT. VICE CHAIRMAN

SMT. SHANTA SHASTRY . MEMBER (A)
Union of India & Others. Applicants
Versus
J.P;'Shoke & Others Respondents
ORDER
Hon’'ble Smt. Shanta Shastr e r

@
The review petitions No.30, 31 & 35/2001 have
been filed in OA No.755, 931/98 and 77/99 which were

decided by a common order dated 30.3.2001. .The review

petitions- No.37 & 38/2001 were also filed by intervenor8=

who were not parties to the OAs, but were affected by
the decision in the OA. Thérefore, all these review
’petitions are being considered and are being disposed of
q%\g} common order. The review petition No.30/2001 has
geen dealt with 1h details in the following paras for

purpose of illustration.

.2. This review application has been filed by the
respondents in the Original Application against the
order dated 30th March, 2001 in OA No.755/98. The
applicants in the OA had prayed for including them in
the e1igibi11ty 1ist for selection to the post of

k\ Assistant Engineer, which 1is a Group ‘B’ post by
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quashing and setting aside the order dated 07.8.98 by
which a fresh se1ectfon was notified. The applicants
had also challenged the validity of Railway Board’s
letter dated 15.5.1998 and to quash and set aside the

same,

3. The OA was allowed and the impugned orders
dated 11.7:98, 07.8.98 and 02.9.98 were quashed and set
aside and the respondents were directed to give a
supplementary test to the applicants~for selection to
the post of Junior Engineer and to consider them for
bromotion 1f found suitable. This was to be done within
a period of three months. The respondents had sought

extension of time for implementation of the Judgment.

Thereafter, the Present review petition has been filed.

4, According to the review pefitioners, the five
Judges Bench in Ajit Singh-II’g case held that

romotions already made in excess of the roster‘can be
b%ﬁi_ ted, but not the seniority vis-a-vis the general ) !.
candidate. But the Tribunal took the viéw that the . |
non—protectjon of senjority applied only in the case of
promotees promoted in excess of the reserved quota.
According to the petitioners, the ~Tribunal has not
considered and noted the findings of the Hon’b]e»Supreme

Court 1in proper perspective,

8)]

The review petitioners also have pointed out




that the Principal Bench had passed orders in OA
No.1491/98 on 10.8.2000 ‘upholding the validity and
legality of the Railway Board’s letter dated 15.5.98
which had been challenged by the app]iqants in OA
755/98. The review petitioners also contended that the
Tribunal’'s observation that there was no finality to the
judgment and order of the Tribunal dated 05.5.98 1in a
number of OAs only because a writ petition was pending
in the High Court though no order of stay or contrary
orders had been passed by thé High Court,is not correct.
The Jjudgment dated 05.5.1998 has to be taken as binding
and the action based on the sajd judgment is legal and
va]id. Thus, the review petitioners’ contention is that
in the 1light of the above mentioned patent errors, a
review is called for of the order dated 30th March, 2001

in OA No.755/98.

6. The review was allowed in circulation taking
note of the Jjudgment of the Principal Bench in OA
No.1494 /98 dated 10.8.2000 and was directed to be placed

or hearingf Since it was allowed in circulation, the
applicant in the OA filed a Writ Petition lin the High
court and the High Court quashed and set aside the order
passed on 30th August, 2001 on the review application
No.20/2001 35/2001 and 31/2001 and directed notices to
be issued to the petitioners and other applicants of the

original application and decide the review application.




7. In the meantime, the applicants in oA filed
Contempt Petition against the respondents for
non-compliance of the directions of the Tribunal dated
30.3.2001, The respondents also fijed MP No0.934/2001 to
stay the order and Judgment dated 30.3.2001 ti717 the

disposal of the review petition,

8. Aé per the direction of the High Court, notices
were issued on the review petition and the matter was
heard. Some of the parties, who were affected by the
order dated 30.3.2001, who were not parties to the OA
also filed Mp seeking 1ntervention; Finally, the Mp was
allowed and the intervenor were allowed to intervene in

the matter. They too were heard.

9. The learned counsel for the respondents Shri
Dhawan argued on the lines of the grounds taken {n the
review petition as already mentioned above. According
/;iz5%§m although the promotion of the reserved cateéory
candwdates i.e. applicant in oA No.755/98 can  be
protected in terms of the judgment in the case of Ajit
Singh-I and Ajjt Singh—II the accelerated seniority is
not protected. This part has been overlooked by the
Tribunal, The Tribunal, according to the review
peiitioners failed to consider the> Judgment of the

Supreme Court in broper perspective, So also the

upholding the circular of 15.5.98 of the Railway Board.

N



10. The respondenﬁs in the review petition i.e.
the original applicants argued that there was nho error
apparent on the face of the record. It is not that the
Tribunal did not apply its mind to the judgments in the
case of Virpal Singh Chauhan, Ajit Singh-1 and Ajit
Singh-1IT. ‘ The Tribunal had rightTyA interpreted the
observations made by the Supreme Court in para 89 of the
judgment in Ajit Singh-IT. The non—protection of
seniority gained by accelerated promotion was in the
context of those SC/ST candidates, who had received
accelerated promotion in excess of the quota reserved
for the SC/ST, it-twas not for those who had been
promoted within the quota reserved for SC/ST. The
applicant was promoted to the grade of Rs.700-900 which
is the base grade from 01.01.1984, whereas the private
réspondents i.e. general candidates had been promoted
@%\@ter between 1989 and 1981. Further, the
épp11cant was promoted tb the next higher grade in 1997
and therefore, for selection to be held in 1998 for the
post of Assistant Engineer, the genera1wcandidates could

not be restored to their seniority as the applicant had

already gone one level higher.

11. The learned counsel for the applicants also
contended that even though the Principal Bench of the

Tribunal had held the Railway Board’s letter dated

15.5.98 as valid, the Railway Board itself had issued

another letter dated 27.8.98 reiterating the principle




Taid down in OA No.1469/97 decided on 31.3.98 by the
Principal Bench that the five lines in'the newly added
para of 319 (A) are valid. Further, even in the letter
of DOP&T dated 30th January, 1997 which was issued in
‘pursuance of the judgmeht in the case of Union of India
Vs. Virpa% Singh Chauhan and which was the basis for
the TJetter dated 28.02.97 of the Railway Board, it had
been provided that the seniority gained upto 16.02.95
should not be revised or disturbed. Therefore, also
since the applicant had gained the seniority much prior
to 10.02.95 the seniority could not be revised. The
applicant could not be held ineligible for appearing in

the selection which was to be held in 1998.

12, During the course of the arguments, the learned

counsel for the applicant also stated that the review

‘ Jp\ tion had become infructuous 1in view of the 85th

amendment of Constitution of India by which Article 16
(4) (a) 1is amended to provide for consequential
seniority to SC/SsT candidates in the matter of
promotion. The applicant produced a copy of the
amepdment along with MP No0.2001 filed on 24.01.2002 by
this amendment, an enabling provision was allowed to be
made to negate the effect of OM dated 30th January, 1997

of DOP&T with retrospective effect from 17.6.95.

13. The learned counsel for the review petitioners

however, argued that this amendment was only an enabling
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provision and cannot be relied upon by the applicants in
the OA. The 1earnéd counsel for the applicants again
mentioned about orders dated 21.01.2002 having been
issued by the DOP&T in terms Qf the amendment to the
Constitution negating the effect of the OM dated 30th
January, 97 and produced a copy of the same. The review
petitioners however, were not willing to accept the
aforesaid OM. They took the stand that the DOP&T OM
could not be applied ‘1n the casé .of the Railways.
Judgment was reserved on the R.P. on 05.3.2002. Before
the judgment could be delivered, the applicants produced

Railway Board’'s letter dated 08.3.2002 issued on the

'same lines as the DOP&T OM dated 21.01.2002 deciding

that the SC/ST Railway servants on their promotion by
virtue of rule of reservation/ roster are ent1t1ed to
consequential seniority also and the decision shall be
efi;ktive from 17th June, 1995. The provisions
‘“ontained in para 319 (a) of the IREM Volume-1 as
introduced under Tletters dated 28.02.87 and 15.5.98
shall stand withdrawn and cease to have effect from
17.6.95. In view of this position also the review
petition has become infructuous and therefore deserves

to be rejected.

14, The learned counsel for the review petitioners
once again filed MP pointing out that even if it is to
be admitted that the Railway Board have issued the

letter dated 08.3.2002 nullifying the effect of the




orders issﬁed earlier on 28.02.97 and 15.5.98, still
even in the present letter dated 08.3.2002 the Railway
Board have prescribed the procedure for reviewing of the
seniority and giving consequential benefits and ﬁhére is
a time frame laid down, and therefore, no order can now
‘be passed by the court until the procedure laid down is

"followed.

-

15. v We have heard the learned counsel for the
review petitioners and the -respondents and also the
interveners., The interveners’ stand is a1most_the same

as that of the review petitioners. The review

petitioners have opposed the reliance on - the

Constitutional amendment and the .subsequent letters
issued by the DOP&T and the Rai]wavaoard on the ground
that these were not available when the review petitﬁon
'ha?;keen filed. Therefore, the aréuments have to be
festrictedron1y to the grounds taken in the review
petition and the grounds raised in the OA. No new facts
can now be considered in the review and even if they
were to be considered, sti]],'in view of the procedure
laid down by the Railway Board aha the time frame set,
it would be pemature to consider it at this stage. No
doubt, these developments were not there when the review
petition had been filed. Since the review petition was
listed for hearing. and ha@-not been decided, tHe -new
fact of Constitutional amendment, though a glater
development needs to be noted..' It being a
Constitutiona] mandate, we cannot ignore it. It is Qery

.9.
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"*re]evant and Hital- to tHe case as the amendmeﬁt has been

given effect from a retrospect1ve date of‘17.6.1995 and
has a direct bearing on the R.P. ~ This development

certain1y makes the R.P. infructuous.

16. We would however, st111 1ike to consider this
review petition on merits also. The review petitioners
have argued that the Tribunal has failed to appreciate
the judgments of the Supreme Court in the case of Virpal

Singh Chauhan, Ajit Singh-1 and Ajit Singh-I1I. In our

- considered view, it 1is not so. The Tribunal had taken

. full note of the various judgments and the principles

1aid down in those judgments. In this connection para
18 of the judgment may be seen. Even Ajit Singh-II has
been referred to' énd it has been stated that

non-protection of seniority would apply when promotion

~of the SC/ST was 1in excess of fhe quota reserved for

j%\ \ Even if this view is not acceptable to the review
petitioners, this cannot be a ground for review as the
review petitioners had been given ample opportunity to
argue this point. Now they cannot reargue the same

through this review petition.

17. As regards the letter dated 15.5.98 of the
Railway Board being upheld by the Principal Bench of the
Tribunal it is to be noted that while a mention had been
made about some Jjudgment having been passed by the

Principa Bench in OA No.1491/98 during the course of the

.10.
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hearing of the.OA, the copy of the judgmentvhad not been
produced. What was before the Tribunal, was only the
ad-interim order issued by the Tribunal staying the
Railway Board circular dated 15.5.98, Therefore no
cognizance is required to be taken of the judgmént which
has been produced affer the OA was decided. HoweVer, OA
No.755)98 was decided by Hon’ble Shri Kuldip Singh,
Member (J) and_one of us (Smt. Shanta Shastry, Member
(A)). Shri Hon’ble Kuldip Singh also happened to be a
Member of the Bench which decided the OA No.1491/98 and

therefore, we cannot ignore it.

18. We take note of the judgment of the Principal
Bench in OA No.1491/98 decided on 10.8.2000-ho1ding the
circular of the Railway Board dated 156.56.98 as valid.
I c}@ to be seen whether the aforesaid judgment would
make any difference to the decisidn dated 30.3.2001 1in

the OA.

19. After the judgment of the Supfeme Court dated
10.10.95 1in Unién of India Vs. Virpal Singh Chauhan,
the DOP&T issued FOM dated 30.01.1997 wherein it was
decided that even if the SC/ST candidate is promotoed
earlier by virtue of rule of reservation/ roster than
his senior general candidate and the senior general
candidate is promoted Tater to the said higher grade the
general candidate regains his se¢gniority over such

earlier promoted SC/ST candidate. Based on this letter

L1t
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of DOP&T the Railway Board also issued Tletter dated
28.02.1997 which has been reproduced in para 4 of the
judgment in OA 1491/98. Para 4 of this letter reads as
follows: - "This will have effect from 10.02.1995 and
will not disturb the seniorities decided earlier as per
the ruWeg in force at the relevant time". . Thereafter, a
portion of this letter was amended by the circujar dated
15.5.98 which has also been reproduced in para 6 of the
same judgment. Para 4 of this circu]ar..a1so reads as
follows: "This will have the effect from the date of
effect of original orders contained 1nvthis' Minisitry’s

letter dated 28.02.1997 and 10.02.1995".  What was
| sought to be amended by this circular letter was only to
do away with the distinction between the selection post
and non—ée1ectioh post.‘ The rest of the letter of
28.02.1997 was not deleted, only the last five lines of

parc}\ of the letter were deleted. Thus, there was a

1f1c advice not to disturb the senijority decided

earlier to 10.02.1995. Even the OM dated 30.01,1997 of

the DOP&T was made effective from the date of issue.

Therefore, even though the circular of 15.5.98 had been
upheld by the Principal Bench 1in the Jjudgment in OA
No.1491/98, it cannot change the decision in the OA. It
does not make any difference as the applicant had
already been senior to the general candidate prior to

10.02.1995.

20. More over as pointed out by the applicant in'an

.12,




earlier judgment dated 31.3.98 in OA No.1469/97 of the
Principal Bench of which Hon'ble Shri S.R. Adigé was
one of

the Members the Tribunal had clearly declined to

interfere w1th the letter of 28 02.1997 holding that 1t

was 1in

Court.
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22.

reasons
merits,
deserve

The MPs

conformity with the Judgments of the Supreme
It .had_ been pointed out therein that - the
in- -the. case of ‘Jagdishlal had taken into
ation the judgment in the case of Virpal Singh
and Ajit Singh-T. At that relevant time the
in Ajit Singh—II’had not. been pronounced. The
was pronounced only on 16.9.99 much aftet the
n for the post of Assistant Engineer was to be

This has peen endorsed by the Railway Board in

tter dated 27.8.98. Thus the Jjudgment in OA

gg which has NOW been produced along with the

et1twon does not affect the qugment in the OA.

Therefore, in the light of the disqussion gnd
recorded above} in our considered view, even .on
no review 1is called fon and the review petjtions

to bé dismissed and are dismsissed accordingly.

No.934, 972 & g964/2001 for staying the order and

judgment dated 30.3.2001 are also dismissed. The review

petitioners shall 1mp1ement the Judgment and order dated

W

i
30. 3 2001 within a per1od .of ore months from the date of

receipt

of a copy of th1s order.
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