1 C.P. 53/2001 & 4 others.

CENTRAL ADMINISTRATIVE TRIBUNAL, ' E
BOMBAY BENCH, MUMBAT.

Contempt Petition No.: ~ 53/2001 in O.A: 77/1999.

Contempt Petition No.: 54/2001 and 110/2001 (C.P. 3/2006 and 4/2006) in :
0.A. No. 755/1998. | | [

~ 0 e
Dated this iﬁ\ Mj the l[1 ?:lay of _ ‘\(/ﬁ/@_‘ 12010.

CORAM :  Hon'ble Shri Jog Singh, Member (J).

Hon'ble Shri Sudhakar Mishra, Member (A)

C.P. No. 53/2001 in O.4. 77/1999

1. Shri Rajendra Kumar Raj,
Working as Senior Section
Engineer (P.Way, Const.),
< Central Railway,
Ajani, Nagpur:

2. Shri A.P. Arya ' j
working as Senior Section
Engineer (P.Way, Maint.) |
! ' Central Railway : l
{ Kalyan. ,
3. Shri C.P. Kuldeep ‘
Working as Section i
Engineer (P.Way. Maint.),
. Central Railway, '
] - Igatpuri. R Petitioners :
{ S (Orig. Applicants)
(By Advocate Shri S.V. Marne) . ' : o

1

Versus

3 1. .'Shri R.K. Singh
T The Secretary,
Railway Board,
Ministry 6f Railway,
Rail Bhawan,
New Delhi.

2. Shri Sudhir Chandra
General Manager,
or his Successor in Office
Central Railway,
Headquarters Office,
Mumbai CST, : -
Mumbai 400 001. " Respondent-Contemnors

(By Advocate Shri S. C. Dhava/n)_,v-_'
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C.P. No. 54/2001 in O.A. 755/1998

Shri J P Shoke

"Senior Section

Engineer (Maint),

Central Railway, ~

Kalyan Petitioner
o : (Original Applicant).

(By Advocate Shri D.V. Gangal) ' o

Versus

1. Shri R.K. Singh
The Secretary,
~ Railway Board,
Ministry of Railway,
Rail Bhawan, '
New Delhi.

2. shri Sudhir Chandra
General Manager,
or his Successor in Office
Central Railway,
Headquarters Office,
Mumbai CST,
Mumbai 400 001. - Respondent-Contemnors

(By Advocate Shri S.C. Dhawan)

C.P. No. 110/2001 in O.A. 755/1998

shri J P Shoke
Senior Section
Engineer (Maint),
Central Railway,

Kalyan ~ Petitioner

, ; (Original Applicant).

(By Advocate Shri D.V. Gangal) : ' .
Versus [

1. shri R.K. Singh

The Secretary,
Railway Board,
Ministry of Railway,
Rail Bhawan,

New Delhi.
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shri Sudhir. Chandra
General Manager,:
or his Successor in Offlce
Central Railway,
Headquarters Office,
Mumbai CST,

" Mumbai - 400 001.

3. smt. P.I. Shahdadpuri
Senior Personnel Officer / Acting
Chief Personnel Officer (Engg)
Or her Successor in Office,
Central Railway,
Headquarters Office,
Mumbai CST, |
Mumbai 400 001. Respondent-Contemnors

(By Advocate Shri S.C. Dhawan)

C.P. 3/2006 IN CP 110/2001 in O.A. 755/1998

J
Shri J P Shoke
Working as Senior Section
Engineer (Maintenance),
Central Railway, :
Kalyan - 421 306 ' e Petitioner
| (Original Applzcant)
(By Advocate Shri D.V. Gangal)
Versus
1. Shri R.K. Singh.
The then Secretary
Railway Board : o
Ministry of Railway, Railway Board
Rail Bhawan, New Delhi.
) 2. Shri Sudhir Chandra

The than General Manager,
Central Railway

& his successors in ‘
0/o. Central Railway, HQ,
Mumbai CST 400 001. '

3. Shri A.K. Pandharkar
Dy.CPO(NG), Head Quarter,
Central Railway, ' ¥ ,
Mumbai- CST. ' Respondent-Contemnors.

(By Advocate Shri §.C. Dhawan)
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Cc.P. No. 4/2006 IN O.A. 755/1998

Shri J P Shoke
Senior Section
Engineer (Maintenance),
Central Railway,
Kalyan - 421 301 _ . Petitioner -
_ (Original Applicant)

(By Advocate Shri D.V. Gangal)

Versus |
1. sShri B.K. Panigrahi, ;
Assistant Personnel Offilcer
(Court) HQ., :
Central Railway CST,

Mumbai. o " Proposed Contemnor
2.  The General Managér,:
2 ~ Central Railway,
CST-Mumbai, GM's Bldg.,
Mumbai C.S.T. Respondent.

(By Advocate Shri S.C. Dhawan)

ORDER

Per : Shri Jog Singh, Member (J)

The relief sdught.by the applicant in the main

O.A. No. 755/1998 are as follows :

)y " Y (a) This  Hon'ble  Tribunal may. be
: : - graciously pleased to call for records of the
case from the Respondents and after examining
the same quash and set aside the impugned
order dated 11—07—1998,'07-08—1998 and 02-09-
1998; '
or alternatively

(b) To hold and declare " that the
Applicant 1is eligible to appear for Class
11/Group B selection impugned herein.

(c) To hold and declare that the
Respondents should  publish integrated
seniority list of all six streams of Civil
Engineering Departments for prgmotion to
Class II/Grade B selection, before ordering
Group B selection. ' '
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(d) To hold and declare that -~ the
selection called vide Notification dated 19-
'03-1998 is legal and valid.

(d2) To hold and declare that the letter
dated 15-05-1998 is illegal and void abinitio
and be quashed and set aside.” '

2. Contempt Petitions 54/2001 and 110/2001 have been

filed by the applicant contending that the réspohdents
have not complied with the directions contained in‘this
Tribunal's order dated 30.03.?001 passea in the main O.A.
No. 755/1998. Contempt Petition No. 53/2001 has been filed
con£ending non;compliahce witih the deéisiéh' in OA 'No.
77/1999, which was disposeq of along with O.A. No.
755/1998 through the common;'order dated 30.03.2001 in.
similarity of facts, circumstances and contentions. The
Learned Counsei for the applicant submits that there are
two different components,in the'direétion'issued by the
Tribunal in its order dated 30.03.2001 and; as such, he
has preferred two different contempt petitions. Thé
leafned counsel has further pointed out that he has moved
two more Contempt Petitions, namely —v3/2006 and 4/2006 in
respect of non-compliance. Pf the. game order dated
30.03.2001 but notices hav% not been issued to the
respondents in respect of Co;tempt Petitions Nd.<3/2006
and 4/2006; However, in thé~3ther'twoAcontempt‘petitions,
namely - 54/2001 and 110/2661 vthe;:parties have :filed
detailed pléadings and have been heardfat length._.It is
useful to read the operative portion of the ordeﬁ dated
30.03.2001 passed by this Tribunal which is as under
"He have heard the learned counsel
for the applicants and the respondents
carefully. ’
The entire iésUe ‘relates ‘to the

letter of 15.05.1998 issued by the Railways
which has deleted the portion relating to a
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person promoted in an earlier panel being
senior to one promoted on a later panel.
There have been several judgments pronounced
on not exceeding the reserved quota, the
seniority of 'SC/STs 'acquiring accelerated
seniority vis-a vis the seniors promoted
later and restoring their seniority etc. The
respondents have relied on. the judgment
dated 5,5.98 which is one of the latest
judgments on the issue in consideration. The
judgment has taken into account the judgment
in Jagdish Lal's case as well as all the
other relevant judgments. The case has been
distinguished. The ratio laid down is that
accelerated promotion cannot grant
accelerated seniority to SC/STs. All the same
we find that in these various Jjudgments the
actions taken, initiated in the past has been
protected. In Ajit Singh II's V/s. State of
Punjab also while discussing about the
prospectivity of the judgment in Ajit Singh
Januja dated 1/3/96 it was observed in

- conclusion that while promotions in excess of
5 roster made before 10/2/95 are protected.
Such promotees cannot claim seniority which
has no element of immediate hardship. So the
reference is to cases where promotions have
been granted in .excess of the quota. -That
does not appear to be the case here. The
applicant was promoted in = 1984 against
reserved quota. It is not stated that the
applicant was promoted in excess of the
quota. This being so the applicant's
seniority of 1984 remains. Therefore, in our
view, the applicant deserves to be included
in the eligibility 1list for selection to
Class II post as per his seniority' in his
cadre irrespective of the letter dated
15/5/98. Also it .cannot be ignored that the
Principal Bench also had ruled at interim
stage, against the deleting of the five lines
incorporated in the amended para 319-A of
IREM. Considering that the judgment of
5/5/1998 has been challenged in the High
Court there is no finality about it. In the
facts and circumstances of the case we quash
and set aside the impugned orders dated
11/7/98, 7/8/1998 and 2/9/98 and direct the
respondents to give a supplementary test to
the applicants for selection to Class 1II
post/grade 'B' and consider them for
promotion if found suitable. This shall be
done within a period of three months from the
date of receipt of a copy of this order.

| W

Accordingly the OAs are allowgd. No costs.”
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3. | From the chronology oﬁ events, as reflected in
the pleadings, we ‘note’ that on réceipt  of ' the
Tribunal's order  dated 30.03.2001, the applicant
preferred = a representation to ‘the‘ respondents
requesting them to implement the'order in question on
16.04.2001. lThe respondents, instead of implemeﬁting
rhe order, approached this Tribunal by way of Review
botition No. 30/2001 on 20.04.2001 and by order dated
30;08.2001, “the said Review Petition was ‘allowed.
The O.A. was restored to file. Thé applicaﬁt
challenged the said .decision, allowing the Review
petition by the Tribunal, Dbefore the Hon'ble High
Court of Bombay .by way of Writ Petitidn No.
2605/2001. The Hon'ble'High Court, after héaring the
matter, was pleased to set aside the otder passed by
this Tribunal in Review Pe_titioh on 30.08.2001 and
directed the Tribunal to fehear “the matter by its’
order dated 02.11.2001. The Reviewl Petition was
accordingly reheard and by order datedfl9.04.2Q02 the
Tribunal directed. the resﬁondents‘ to 'implement the
original order dated 30.03.2001 within  a period of
two months from the date of receipt-of a copy of ppe
order dated 19.04.2002. The respondents . again did
not implement the . order of this 'Tfibﬁnal and
preferred a Writ Petition No. 1753/2002 before the
Hon'ble High  Court against the =~ orders "dated

30.03.2001 and 19.04.2002. By order dated

15.07.2002, the Hon'ble Hibh quzplhas been pleased

1
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to stay the order dated 30.03.2001 with certaih
observations. Para'4 of thé said order-of Hon'ble
High Court is relevant and is;reproduced hefein'be}ow

RY: The impugned - order dated 30.03.2001
-5 stavea but this stay will not affect
promotion that: has already been granted to
the general category candidates and will also
not prevent the petitioner from considering
the cases of the Scheduled Castes/ Scheduled
Tribes for promotion. All orders will be
subject to the final decision in this
petition.” '

4. The above said Writ Petition is pending before

the Hon'ble High Court énd it was informed by the

Learned Counsel for the )respondents that they have

moved for expediting the said writ petitiOn.

5. Thus, the issﬁe before this'Tribunal‘in the
present contempt.petitién is as to whether‘there is
any deliberate vioiation of this VTfibunalFs order
dated 30.03.2001 passed in the main O.A.No. 755/1998.
Simply and undoubtedly, the answer would héve been in
the positive if the respondents had.ﬁot'approacﬁea

the Hon'ble High Courf'aﬁd sought the stay of the‘
Tribunal's order dated 30.03.2001 on 15.07.2002 in
Writ Petition No. 1753/2002. - Therefore,'we,have to
dwelivon the facts and contentions,of parties for é
wﬁile. ] | -

6. The learned counsel for the applicénf submits
that the Tribunal hés quashed the impugned ordefs

dated 11.07.1998, O7.08.i998, 02.09.1998 and further

directed the respondents to give a supplementary test
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to the applicants . for selection to Class 1II

Post/Grade 'B' and consider  them for -promotion if
found suitable, within a. period of three months.
Further, specifically it was pointed out by the
Tribunal that the promotion granted to the applicant
in the year 1984 against reserved vacancy was ﬁot in
evcess of the quota. As such, his name should have
been included in the eligibility iist for selection

to Class-II post as per his'seniority in his cadre.

6.1 The leéarned counsel for the applicant further
submits that although the above said order dated
30.03.2001 hdé been stayed by the Hon'ble High Court,

at the same time, a direction is issued that the

. ] . " M ’ : -
stay will not affect promotions already granted to’

General category candidates and will not prevent the

petitioner (i.e. the Railways) from cohsidering the

]

case of reserved candidates ifor promotion;

7. Respondents have. filed theif reply anduon the
basis of sequence of dates and events, haQe pointed
out that there is no delibérate of intentional non-
compliance of the order of this ‘Tribunal dated
30.03.2001 as the same has been‘stayed by thé Hon'ble
High Court by its order dated 15.07.2002 in the Writ
Petition No. 1753/2002. | The ‘respondents have also
stated that they have app?oached the .Hon'ble High
Court for expediting the mat&er,

8. We have heard both tﬁe learned.counsei fér the

R

parties at length and have perused the pleadings.and

[
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. | N L
documents annexed therewith. We note that the:

1

directions contained in Tribunal's order dated

.30.03.2001 cannot be implemented. by the  respondents asv'
long as there is a clear stay by the Hen'ble High‘Court of
the order dated 30.03.2001. Neither this Tribunmal's order
dated 30.03.2001 nor the order aated 15.07.2002 paesed by
the Hon'ble High Court can be segregated into different
parts and make oﬁe'bf them implementable.
. 9. Thevdirection of the Hon'ble High Court that
the stay will not affect the promotions which have
already been granted to general candidates is passed
,‘ to meet out Jjustice to those general candidatee who
had already been promoted and, as such, their
interest was required to be protecﬁed by the Hen'ble
High Court. The other direction of the Hoh'ble.High'
Court that»the stay will not pre?ent the petitioner
_(Railway) from considering the case of SC/ST for
promotion is in the form of liberty to enable the
Railway organization.to do justice in.the matter_of
promotion of SC/ST candidat&s. Since the applicant
‘l also happens to be a reserved categery ‘candidate

belonging to Schedule Caste, his case should alse be

considered along with others fof‘ pfomotion to . any

appropriate post i1f the respondents wish to de sSo.

However, this cannot be interpreted to includel the

'implementation of this Tribunal's 'direction

contained in its order dated 30.03.2001 which has

been specifically stayed by the Hon'ble High Court.
! v - -‘l“
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10. We note that this is @ hard case. The .

applicant belongs to reoerved ca'tegory ahdr has been
fighting for justice vfo,r the la?st' ten y_e'érs but is
" deprived of the actual behefit because of the
technicalities of law. But atv the same time, as long
as the Hon'ble High Court's stay is iﬁ currency, the
Tribunal cannot proceed with the conterﬁpt matters any
more. Therefore,- the present contefnpt ‘petitions o,re
disposed of with an observation fhat as and when an
eventuality arises either on modifica.tion, if Aany, .of

the stay order dated 15.07.2007 granted by the

Hon'ble High Court. in the Writ Petition No. 1753/2002
or when the Writ Petition is finally disposed of, tae
" applicant would be at liberty -to approach the approprlate.
forum as per law and in accordance with the direction of

the Hon'ble High Court which may be passed eventually.

~
*

11. With the above obSe;vations, the contemp”
petitions, namely - 53/2001, 54/2001 and 110/2001 stand
disposed of. Notices discharged. Similarly, the concempt
petitions no. 3/2006 and 4/2006 whlch also arlse out of
the same order of thlS Tribunal in 0.A. No. 755/1998 are
also disposed of without notice to the' other side.
Accordingly, M.Ps. No. 91/2006,! 185/2006, ‘471/2006,
‘l 472/2006, 317/2007, 44/2008 “and’ 45/2068 also stend

disposed of.

TR N SRISBYVIN. O ALY !
NOUCAT/MUMAIODLS C r

”

12601 {(C i"!"s 206 and 04/2006 ) TN, 0.4, 755/1998.

. Shri & V. Marne, counsel for applicant j . o

. Shrt 8. C ‘phavm ceunsel for respendents/ C.P.Ne. 52001, IN, O.A. 77/1994 |
Shr LW gal , counsed for app}u.mi '

:::ij ; . th:‘&m-‘ﬁ chuncel for vegpendente) C P No. S4/2001 IN. O. A, 7585/1998%.

Shari !},Y. Gangaf, conunsef for applicant -« 1

L LY l\-‘ L.ar

‘a:
.

G, Shri 8. Dliswon, counsel for respundents]C. P. No. 116/2061. IN. 0.A.755/1948.

. Shri Tl V Caongal, connsel for npplicant o
KXoy N O, T}u‘man_. counsel far respondmt;}ﬁ. P, No. 03/2006 IN. C,T. 110/2001 IN,755/1998,
S G DUV, Gungal, counsd for spplicant

! i i
10 Sbhri & . Dhawan, rouncal for regpondeut!‘} C_ P Mo 04/2006_ IN. O. A 785/ 1993.

SECTION OFFICER
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH MUMBAI
C.P. 54 OF 2001
IN
ORIGINAL APPLICATION NO. 755 OF 1998 | )
J.P. Shoke...................................;.....Appli‘cant

V/S

Shri R.X. Singh

Seéretary Railway Board | Q/(
Or his succsessor in office \
A
RailBhawan New Delhi and
; ANV

two others .............eceeeeuvenn.......Respondents

GIST OF THE CASE

C.P. 54 of 2001

L The respondents deliberately and wilfully

- voilated the ofder' of Hoh’ble Tribunal dated 30.3.2001
a.Qd 29.1.1999, in the above O.A. , Thus committed

: wilful and (Ieliberate contempt Qf court under the
conterﬁppt of éourt Act I971.

2. The respondents have admitted in vgrious reply

and submission that admitedly tﬁey_ _‘h‘\aIv:_e;_'VI_l_()';_t;‘c"(i)nducted

the supplimegtary test gég’pifé ‘sﬁ'c:é:'é_ss ‘of the applicant in

the O.A. as ordef_éd"dated"29.1.1999., 30.3.2001 and
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19.4.2002 in which the Tribunai mandatory is directed to
implemented the order dated 30.3.2001 within two
months. This order also is wilfully and deliberately
voilated compounding the contempt of court.

The respondents commission of offence of
contempt of court was complete on 11.7.2001 and on
2.11.2001, when the Hon’ble High Court Mumbai set a
side the order dated 30.8.2001. There was no stay by
Hon’ble High' Court nor by the Hb_n’Ble Tribunal. The
Hon’ble High Court directed the rspondents in W.P.
2605 of 2001 on 2.11.2001 that the respondents may
apply for stay in the review apblication. The respondents
app_lied.for s_téy , which is not granted. The Hon’ble
Tribunal dismissed M.P. No. 934, 972 and 964 of 2001
for stay of the dated 30.3.2001 are dismissed. Thus
wilful énd deliberate contempt is the continuing offence
from 11.7.2001 , and 2.11.2001 to to date.

The respondents continunied to commit
co.ntempt of court, because they merely filed W.P. 1753
of 2002 on dated 14.6.2002, without obtaining any stay.

The respondents turned volteface by filing
MP 548 of 2002, before this Hon’ble Tribuhal on dated
20.6.2002 making mockery (challanging the same order

before this Hon’ble Tribunal and Hon’ble High Court
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compounded.by the authorities who are the custodian of
law and order and rule of law, by filing two préceeding
before two independent forums. This is illegal.

The applicant asserts that even as of today
the M.P. 548 of 2002 and W.P. 1753 of 2002 are pending
without any final orders.

The respohdents have asserted in M.P. 548
of 2002 in para 10 page 282 of the paper book that, they
have ﬁot understood how to implemented the order of the
Hon’ble Tribunal dated 30.3.2001. They allaged that the
order is confusi_ng and hence they want clarification. The
applicant states that the orders dated 29.1.1999 and
30.3.2001 are absolutely clear and unambiggous. The
M.P. 548 o.f 2002 is pretention for delaying and misusing
and abusing the judicial process .before two Hon’ble
forums.

The order dated 30.3.2001 has quashed the
letter dated 11.7.1998 by which class II selec_tion' Was
ordered 19.3.1998. The respondents_ have committed
cotempt of court in the every sentence of the M.P. .548‘ of
2002, from .paragraphs 2 onwards. The respondents have
taken the Hon’ble Tribunal for a ride by dishonest
_applicafion.. The submissions in this application /M.P.

548 of 2002 are the arguments against the order dated

(
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writing in this MP 548 0f 2002 are criminal contempt

of court. | |

- 9. The r;espo_nd,ents have filed review
petitions in which they were bound to ask for
claerificétion which they are seeking after .the dismissal
of the review petitioné. The .second review pétition is not
permis.siable in law.

10. It is respectfully submitted that the
respondents failed to state in the reviw petition that they
have not understood the order of the Hon’ble Tribunal
correctly caﬁsing confussion for implementing. ( The
respondents awaré of the C.P. by Tribunal order
dated 12.12.2001, at page 69. The contempt Notice in
C.P. 54 of 2001 is issued on 8.11.2005 and in C.P. 110
of 2002 on dated 27.6.2005).

11. | The applicant states that thus the respondents
have committed contempt of this Hon’ble Tribunal. The reason is
wilful defines of the order of Hon’ble Tribunal to hold a
supplementary test. The respondents have failed to hold the
supplementary test.

12. The order of the Hon’ble Tribunal injuncts the
respondents and the applicant both that ‘he will not / they will not
compelled the applicant to compete with general candidates.

Consequently ordering and independent selection without
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(a). There was a positive direction in the orders dated 29.1.1999
and 30.3.2001 as well as 19.4.2002 of the Tribuilal to hold a
supplementary test to applicant and SC/ST for class 11 group ‘B’
seiection. |

(b). There was a prohibitory / injunctiife order not to subject the
applicant and SC/ST candiadate to compete with general
candidates and in a fegular selection.

(c). The stand of the respondents the applicant and the SC/St
candidate of the year 1998 and seniority of the year 1998 were
given and opportunity to appear in a general selection in
nOtiﬁcation 26.12.2002, is a fraud. And stand is dishonest. The
reason is the said selection/notification is contrary to order of the
Hon’ble Tribﬁnal dated 29.1.1999, 30.3.2001 , 19.4.2002‘and
Constitutional 85" Amendment Act 2001,

(d). The applicént appeared in this selection/notification dated
26.12.2002 under protest vide his repres_entation dated 6.12.2002
at page 137 in O.A. 556/2003.

(e). Thus non-holding of the suuplementary test as per above
three orders of Hon’ble Tribunal amounts to wilful disobedence
and intentional contempt of court, for which they must be

punished accordance with law.

Dated :- 01.02.2010 | D.V. gangal

Advocate for applfcant
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH

ORIGINAL APPLICATION NO: 755/98
831/98 and 77/9 “ .
oG 001

DATED THE >¢& DAY OF .

M:HON'BLE SHRI KULDIP SINGH, MEMBER(J)
HON'BLE  SMT.SHANTA SHASTRY MEMBER(A)

D

p Shoke,
qork1ng as

 11cant and Respondents in 0A-755/98.

cenior Service Eng1neer

(special Works)
central Railway,
Kalyan.

By Advocate Shri

V/s.

Applicant

S.V.Marne

1. Union of India, through
Secretary, C .
Railway Board,

Ministry of Railways,
Rail Bhavan,

>

The Chief Personnel Officer,

Central Railway,

= 4 Head Quarters

Office,

Mumbai C.S.T.,
Mumbai - 400 001.

4. The Divisional Railway Manager,
Mumbai Division,
Central Railway,

Head Quarters
Mumbai C.S.T.

Office,

Mumbai - 400 0071,

5. The Divisional Railway Manager,
Bhusawal, Division;
Central Ra11wayy

Bhusawa1 Dist: Ja]gaon

By Advocate Shri
5 Shri S.C.Dhawan.

M.I.Sethnha alongwith

Respondents

V]
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'ABp?ia nts and Pespondnnts in OA 831/98
‘ P

1.
2.

2
9

Mrs.Rama Chandrakant Surwade

Matron
Ms.Azha P Lokhande
{ztron In-Charge
Ma.V.S.Pawar
Matron

A1Y working under the Ph1af
Medical Superintendent, :
Central Ra11way Hosp1ta1
Bhusawal.

By Advocate Shri SLV}Marné

(&

Applicants and Respondents in OA 77/99.

o

(]

KRN

V/s.

Union of'India,“through
The Secretary,

Ministry of. Railways,

Railway Board,
Rail Bhawan,

"New De1hf{

Genera] Manager
Central Ra11way,

Head Quarters Off1ce,
Mumbai C.S.T.’

Mumbai - 400 001.

The Ch1ef Medical D1rector,
Medical Services, -

Central Railway, . S o
Head Quarters Office,

Mumbai C.S.T.

Mumbai - 400 001.

Divisionat Railway Manager,
Central Railway,

Bhusawa] Division,
Bhusawal

Shri s.C. Dhawan

Shri Rajendra Kumar RaJ
Sr. Section Engineer (Constru't1on)
Ehri Ram Jaruria

~Sr. Section Engineer (Works)
. Shri Omkar Singh Rankoshal

Sr. Section Engineer (Works)
Shri V.P.Temburkar

Sr. o Section Engineer fuwawtion

e e

Apb]icanté‘

Respondent

-0

\ .




-

(&)

1 pamdac
f: recf1on Engineer(Works)
o1 A.PLArYa
s-. section Engineer (P.Way)
/ zwri M. Ganesh
i Spief Draftsman:
é Sshri: Tularam Dohare
" ¢r. Section Engineer (P.Way)
Chri Jagdish Prasad Ahirwar

C - Section Engineer (P.Way)

yJ.Chr1 C.P.Kuldeep .
Section Engineer (P.Way)
11.8hri D.R. Bharati
Sr. Section Engineer (P.Way)
12.8hri Harcharan Lal Rawat
Section Engineer (P. Way)
13.8hri T.K.Sarkar - KR
Section Engineer (WOrks)
14.8hri S.K.Biswas -
Sr. Section Engineer (P. Way)

By Advocate Shri S.V.Marne
V/s. |

1. Union of India, th ough -
Secretary,
Railway Board,
Ministry of Ra11ways
Rail Bhawan,
New Delhi.

The General Manager,
Central Raiilway,

Head Quarters Off ize,
PST Mumba1,

X%

11wav

The Chief Engineer;
Central Railway,
Mumbai CST.
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5. The Divisional Railway Managder,
Mumbai Division,
Central Railway,
CST Mumbai,
Mumbai 400 001.
6. The D1v1s1ona1 Ra11way Manager,
Nagpur Division,
Central Railway,
Nagpur,

Applicancs
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7. The Dwv1s1ona1 Ra11way Manager,
Central Railway,

v

Bhopa] ‘
8. The Divisional Ra11way Manager,

Central Railway, :

Jhansi
9. Thé Divisional Railway Manager,
" Central Railway, ] . , .

Jabalpur C e Respgndents
By Advocate Shri. M.I.Sethna ' L
alongw1th shri s.C: Dhawan o _ | o

. (oRoeR)

(Per Smt.Shanta Shastry, Member(A))

The issue raised and the law point involved in all these
OAs are the same. Accord1ng]y we have decided to proceed to
dispose them off by a common ofder. For illustrative purpose the

OA 755/98 is discussed below: -

. ’ ’ . - | :
.0A 755/98 4 ' .

.

The applicant belonging to Scheduled Caste in this OA .was

initially appointed as Inspector of‘ Works :III apprentice ‘on

6.7.1981 in the Civil Engineering Department. After completion

enticesﬁip he was finally absorbed as 10W III w.e.f.
He was promoted to IOw;dr.II w.e.f. 14/3/83 and as 10W
. 1/1/54 'dde to restructuring of the cadre. He was
‘promoted as’ Ch1ef IOW 1n 1986 on ad hoc basis and ‘was

reverted in 1989, thereafter, agaih"he‘was promoted 1in 1996 as

' CIOW for-a short period. R

'His appointment and promotions were against reserved

quota,

n
R
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n the year

.on for group- 'B’ gervice j.e. a class I1 post of Assistant

ct?
fineor Accordingly the vacancy position was assessed upto
{
1/1/2000 and total vacancies were worked out to 81 out of which

J0x were oarmarked for LEG (i.e. §7 posts) and 30% for LDCE (24

//postS). According1y a notification was jgsued on

! selaection to 57 poste a1ongw1th a list of eligible candidates in

terms of Railway Board s .Jetter dated 28/2/1997. The applicant’'s

name was included in the 1ist. A written test and eupp1ementery

written test were held on 25/4/98 and 23/6/%8. The applicant

appeared in the test.

3. Thereafter the aforesaid selection was cancelled by the

7. 499§ :
respondents vide letter dated(11/4/1998‘on the. ground that due to

a revised policy regérding seniority of SC/ST employees the zonse

of consideration of SC/ST was required to be changed. A fqesh

assessment was made 1n view of the 1etter dated 15/5/1998 of the

Railway Board. The tota% vacancies were reduced to 53 i.e. 37
for the LEG and 16 for LCDE. A fresh notification was igsued on

ongwith 1ist of eligible candidates for test to be held

For purposes of determining eligibility an integrated

\%eﬁl:/ tyf1ist of all six streams forming the. feeder grade was

The respondents relied on the judgement of this
Tribunal dated45/5/98 in a group of OAs.. The app1icant's name
was not included in the eligibility list. He made &
representation on 27/8/98 calling upon them to publish a common
integrated seniority 118t of all the s1x streams of feeder cadre

and to allow him to appear for selection in general category.

7

~ 1997-98 the respondénts decided to hoid. -

19/3/1998 for -

el s e o et
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T4, The respondents replied on 2/9/9s8 stating that 1ntegra&f

o : Vo

11st was a]ready pubtished.

5. " It is the grievance of the app11cant that he was eligiblé%
till the cancellation of selection on 11/7/98 and within onégi\'
month thereafter he is,declared not eligible vide notifﬁcatioﬁ?ﬁ‘
dated 7/8/1998 According to him being the 8eniormost person 1h‘g
the stream of I0W: he 18 eligible to appear for the ee?ection He %!
has therefore prayed as foIlows°-' :
i) to quash and set aside the impugned orders dated 11/7/98
7/8/98 and 2/9/38";
or alternatively

i) Lo hold ahd declare him.eligible to appear for class 11/

Group ‘B' selection impugned herein. . ;

ii1) . to hold and dec]are'that the respondents should publish

integrated seniority 1list of all the s1x streams of Civii

Engineering Department for promotionto class II/Grade B
selection before ordering group ‘s’ selection.

V) . to hold and. dec]are"that the’ selection called vide
notification dated 19/3/98 1is legal and valid

v) . To " hold and declare. that the letter dated 15/5/9s ia

illegal and void ab initio and- be quashed and set aside. -

learned counsel for the appl1cant contends that the

are not Justifwed in cancelling the selection. The

"’s. at the top of the seniority 1ist in his

e had also topped in the ZTs . examination.

-

According to'the appffcant the respondents failed to

publish integrated senifority 1ist. As per the recruitment model

.,
oA Ve ens oo pmae,



d

P

8 tab)e'prescribed

niority  list has to precede the 1ssu1ng of notices of

election. This . has not been done. Because of this the

applicant could not assert his exact posiﬁion among the other

eligible candidates. He also denies that the respondents
published such a listil

Further he. contends that he being at the tcp of seniority

1ist 1in his cadre he shou1d have been included as a genera]f

candidate.
.;['
Qix\,,\ 7. = He submits .that after the' judgement of the Hon’b1el
/ ) Supreme Court in the case of Virpal Chauhan\s caﬁgn(1993(6)scc
5- 885) the Railway Board issued letter dated gg§§[]997) by which
% para 318A was inserted 1in the Indian Rcilway Establishment

Manual. It was provided that if a railway servant belonging to
SC/ST is promoted to 1mmediate higher post/grade against a
reserved vacancy earlier than his genera1/08c Railway servant who
ig promoted later to the said 1mmeq1ate hjgher post/grade, the
genral/0BC Rai1way servant:_wili regain his seniority over such

ver promoted SC/ST Raiiway servants;T This was however made

to the condition that in respect of selection posts the
ing principle that a Railway Servant borne in an earlier
will rank senior to the Railway servant borne in a later

. panel, will be observed. The ear]ien‘nct1fication of 19/3/98 was

based on this letter. By the subséquent letter of 15/5/98 the last

prdv{so of the newly added para 313A 1in the Indian Railway

Establishment Manual has deleted the following 1ines from.the

PR

said para:<”

by the RailWay~Board making an integrated’




earlier pane) will rank sehior 'to a Railway :
8ervant borne in a later_ panel will be -, 3
observed,~- : . : 4

the above mentfoned pfovisidn was _phailqnged 'by the general

candidates. The Tribuna?iobsérved as fo1lows:-

10, Also the~Pr1hcipa1 Bénéh of the Tribunaj as well ' ag the
Jaipur Bench have already’ étayed the letter of 16/5/9s, It is
NOt correct that the réspondents shoyig have proceedeq to conduct

the eXamination on 5/9/98 and 27/9/98 in contempt of the stay

order,,

€ We find that the ratio in vyippa) Chauhan ang Aj1¢
Sfﬁﬁh has 'ngt been oveffu]ed*by the,§ubséQUent coordinate Bench

=== Jagdish Lal’s cage being the latest Judgement of a bench of 3

ikt vont ittt
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The Supreme Court in Jagdish Lal have positively referred

_the.case of Virpal chauhan as well as Ajit Singh and has held

hat the ratio of these two cases has now become inapplicable.

13. According to the " learned counsel the judgemeht of the

Bombay Bench of the Tribunal dated 5/5/98 cannot rule the field
so long as Jagdish Lal's judgement stands.

14. Coming to the'~deta11§ of his merit, the applicant’s
learned counsel submits that ths éfadg of Rs.700-900 is the grade
which is required to be taken into considefation as a basic grade
for promotion to c]asé II posts and hence the date of promotioh
of applicant as 1/1/84 is the basic date on which the salection
was ca11éd for but cancelled later. He 1s senior to many

candidates called at Sr.No.60 onwards whose entry in the grade of

Rs.425-700 is after 6/7/811 and 1in the grade of Re.700-900 is

after 1/1/84.

15. © * The applicant has 'also- assertéd that since he was
promoted to the post of Iow Gr.I in 1984 his seniority cannot be

rbed as it was before 10/2/95 when the Jjudgement 1in

‘ : D arwal's case was pronounced by the Hon’ble Supreme Court.
2. ‘h AS licant therefbre - maintains that the earlier selection
be held valid and the résult should be declared and he be

promoted. " Alternatively -he': be allowed to appear in a

supplementary test;;

16. He also submits that the respondents have completed the

selection process in pursuance of the 1mpugded notification dated

.10,

s - C Ve N
o tesadon L N T I e
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7/8/98 and the panel has been declared “‘However: there are;gffﬁfé(

22 vacancies remaining unfiiled. Applicant should be'

against these vacancies.

17. The respondents have filed .a written statement dismisef.
{

the app]icanr*s claim of be1ng a general candidate. According to

them he has ali along been promoted on the basis of his: be]ong1ng

to scheduled caste. The respondente have relied on the Judgement k

dated 5/5/98 of this Tr1buna1 and the letter dated 15/5/398,

According to them no junior to 'the applicant was calied for

selection. Those ca]Ted for were very much senior to the
app11cant 1n that some of them had Joined service in 1965 whereas
the applicant Jo1ned in 1981. The applicant was promoted as CIOW
only on locaT adhoc basfs There .is no’ procedure to publish

1ntegrated sen1or1ty Iist in advance.- The senifority in different

categories has a]ready been pub11shed "before preparation of

1ntegrated sen10r1ty The respondents harped on the fact that
they have strict]y fol]owed the Judgement of this Tribunal dated

5/5/1998 and there 1s nothing 111ega1 about the letter dated

15/5/98. The app]icant did not challenge the judgement of

A 1gh Court challeng1ng the order of 5/5/98 but no stay was
nted. Ne1ther ‘in. Virpal Singh Chauhan nor in AJit Singh's
case the senior1ty acquired prior to 10/2/95 has been protected.
No doubt the app11cant is senvor in his cadre and he was promoted

to the se]ection grade. His eeniority in the 1ntegrated

senfority for promotion to Class II it has been taken 1n terms of

L1171,

yE inoyees Associa;ion. They also filed a writ pet1tion.
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/ . -
gjudgement dated 5/5/98 and the letter dated 16/5/98. The =~

jlter of ‘15/5/98 has been igsued in consu]tat{oﬁwwith the
ggpartment of Personnel and Training aftef taking 1into account
éhe- various judgements of the_Supreme Court which have become
/fina1 and are bihqing. The order: passed by Pr1nciga1 'Bench
:scayihg the operation of the letter dated 15/6/98 is only an

interim order. . Besides this, Tribuhd]-1n~ Mumbai has also not

considered the stay granted by the Principal Bench while vacating

the interim- stay . grénted vide order dated 29/1/99. The
respondenté are justified in ndt-inc]ud1ngithe applicant in the
eligibility 1ist for the notification dated 7/8/98 for frash

selection.’

18. " We have heard the leaEned counsel for the applicants and
the resbondents cgrefu]]y..

~The entire issué realtes to the Jletter of 15/6/1998
issued by the Rai]ways,which‘haelde1eted the portion relating to
a person promoted ‘1n< an earfiéf panel being senior to one

promoted on a later panel. There have "been several judgements

pronounced on not exceeding the reserved quota, the seniority of

SC/STs acquiring accelerated seniority vis - a - vis the seniors

later and restoring thefr seniority etc. The
s have fe]ied on the judgement dated 5/5/98 which is
e latest judgements on tlhie issue in consideration. fhe
ent haé taken.jnto account ;he'judgement in Jagdish Lal’s
case és wei] as'a]f the other reievapt Judgements. The case haé

been distinguished. The ratio laid down is that accelerated

. promotion cannot grant accelerated seniority to SC/STs. A1l the

same we find that in these various judgements the actions taken,

'Ol120




112 : - <
.ﬁ

1n1tiated in the past has been protected. 1In Ajit Singh I’ Q:X

State of PunJab also while discussing about the prospect1v1ty %

the Jjudgement “in AJ1t S1ngh JanUJa dated 1/3/96 1t was observet

-~

in conclusion that wh11e promotions in excess of roster mai %
before 10/2/95 are prdtected/ . Such ‘proﬁotees cannot’ t]a'q ‘
seniority which hg&e no e]ément of immediate hardship; So the’
reference 1is to.;tases where promotions have been gfﬁated in
excess of the quota. That does'not appear: to bé the case here.

The applicant was promoted in 1984 against reserved quota. It is

5
w
£33
ey
A
ey

not ,stated that the épp1icant _was promoted in excess of the
quota. This‘being o) the4applicant’s seniority of 1984 remains.
Therefore in our view, the applicant deserves to be included in
the e1igibi1ity list fordse1ection‘to.Q1ass-II post as per his
séniority. 1n.hiS'cadrefirreSDectiVe dftthe letter dated 15/5/98.
Also‘it cannot be ignqred that the Printipa1 Bench alsc had ruled

!

at interim stagel against the deleting of the five 1ines
. : inM’ﬁ
incorporated in the amenderd para 319-A of IREM. Considering‘the

of 5/5/1998m -has been cha]jenged in the High Court

and 2/9/98 and direct the respondents to give a

éupp]ementary test to ‘thé applicants for selection to class II
post/grade ‘B' and considerth¢m for pfomotion if found suitable.
This shall be done within a pefiod 6f three months from the date
of receipt of a copy of this érder.

AcCording]y the OAs are a110w§d. No costs. A

Certified ')rtg:)Copy

D1 %6/ - \
(SHANTA SHASTRY) (K&LDIP SINGH)
MEMBER(A) MEMBER(J) )
L. Secttorm&iger
Teatrai Adma. Tribunal,
Bombay ench.
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CENTRAL. ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH: :MUMBAI

REVIEW PETITIONS NO. 30, 31, 35, 37 & 38/2001
IN
ORIGINAL APPLICATIONS NO. 755, 831/1998 & 77/99
THIS THE \QTH DAY OF APRIL, 2002
CORAM: -SHRI JUSTICE BIRENDRA DIKSHIT. VICE CHAIRMAN

SMT. SHANTA SHASTRY . MEMBER (A)
Union of India & Others. | .Applicants ’
A‘ . ' Versus
J.P. Shoke &'Others 4 ' Respondents
ORDER. .

Hon’bJe Smt. Shanta Shastry, Member (A)

The review petitions No.30, 31 & 35/2001 have
been filed 1in .0OA No.755,.931(98 and 77/99 which were
decided by a cohmon'order dated 30.3.2001. .The review
petitions No.37 & 38/2001 were also filed by intervenors .
who were not pgrt1es to the OAs, but were affected by-

the decision in the OA. Therefo?e, all these raview

2. This review application has been filed by the
respondents in the Oriéﬁna1 Application against the
order dated 30th March, 2001 in OA No.755/98. The
ap§1icants in the OA had prayed for including them 1n
y, the eligibility 1ist’ for selection to the post of

5 As§détant Engineer, which 1s a Group ‘B' post by
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quashing and setting aside the order dated 07.8.98 by

which a fresh se1ect1on was notified. The applicants

had also cha11enged the va]idity of Railway Board's -

letter dated 15, 5.1998 and to quash and set aside the

same,
3. The OA was 'a1lowed and the impugned orders
dated 11.7. 98 07.8.98 and 02.9, 98 were quashed and set

aside and the respondents were directed to give a
supplementary test to the applicants for selection to
the post of Junior Engineer and to consider them for
| promotion if.fqynq suitable, This was to be. done within
a period of three months.‘ The respondents had sought
extension of time for implementation of the Jjudgment,

Thereafter, the present review petition has been filed.

According to the review petitioners, the five
Bench 1in Ajit Singh-I1's case held that
)§ ions already made in eéxcess of the roster can be

ted, but not the seniofity vis-a-vis the general

andidate. But the Tribunal took the view that the
non-protection of seniority app1ied only in the case of
promotees promoted in excess of "the reserved quota.
According to the petitioners, _thé Tribunal has not
considered and noted the f1nd1ngs of the Hon'ble Supreme

Court in proper perspect1vg .

5, The review petitioners also have pointed out
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that the Principé] Bench had passed orders in OA
No.1491/98 on 10.8.2000 upholding the validity and
legality of the Railway Board’s letter dated 15.5.98
which had been cha]]enged by the applicants in OA
755/98. . The review petit{oners also contended that the
Tribunai’s observation that there'was no finality to the
judgment and order of the Tribuna; dated 05.5.98 in a
number of OAs cn1y becauce a writ petition was pending
in the High Court though no order of stay or contrary
orders had been passed by the High Court, is not correct
The judgment dated 05.5.1998 has to be taken as binding
and the action based on thezsajd judgment is legal and
valid. fhus, the review petitioners’ contention is that
in the llight of the above mentioned patent errors, a
review is called for of the crder dated 30th March, 2001

in OA No.755/98.

6. The review was allowed in circulation taking

cw““mz;-te of ‘the Jjudgment of the Principa1. Bench 1in OA

) N»fj491/98 dated 10.8. 2000 and was directed to be placed
_; hearing.  Since it was' allowed in circulation, the
Applicant in the OA filed a Writ Petition in the High
Court .and the High Court quashed and set aside the order
passed on 30th August, 2001 on the review acp1ication
No.30/2001 35/2001 and 31/2061 and directed notices to

berissuéd to the pétitioners and other applicants of the

original application and decide the review application.



7. In the meantime, -the applicants in 04 filed
Contempt Petition - against the respondents for
non-compliance of the directions of the Tribunal dated
30.3.2001. The respoannts.a1so filed MP No.934/2001 to
stay the order and judgment dated 30.3.2001 till ‘the

disposal .of the review petition.

8. As per the direction.of the High Court, notices

" 1 " were issued on the:.review petition and the matter was:
! ‘ .
‘ heard. Some of the parties, who were affected by the’

order dated 30.3.2001, who were not parties to the OA
also filed MP seeking intervention. Finally, the MP was
allowed and the intervenor were allowed to intervene in

the matter. They too were heard.

The 1learned counsel for the respondents Shri

D"an argued on the lines 6fﬁthe grounds taken in the

W petition as a1ready'ﬁentipned qbove.' According
£0. them although theapromotion,of tHe reserved cateéory
cghdidates i.e. applicant in . OA No.755/98 can be
protected in terms of the judgment in the case of Ajit
§1ngh—I and Ajjt Singh;II the accelerated seniority is
not pfofected."Thié'bart Has been overlooked by _the

Tribunal. The Tribunal, according to the review

petitioners failed to. consider the Judgment of the

Supreme Court in proper perspective. So also the
Tribunal did not consider the judgment in OA No.1491/98

N\ upholding the circular of 15.5.98 of the Railway Board.
] .

I Sy e




10. The respondents in the Treview petition i.e.
the orwg1na1 app11cants argued that there was no error

appafént on the face of the record. It is not that the

Tribunai did not app1y its' mind to the judgments in the

case of Virpal S1ngh Chauhan, Ajit Singh-I and. AJ1t o

-

Singh~1I. The Tribunal had rightly interpreted the
observat1ons made by the Supreme Court in para 89 of the

judgment in AJ1t Singh-II. The non—protect1on of

‘seniority gained_by accelerated promotion was 1in the

context of "those SC/ST candidates, who had received

accelerated promotion in excess of the quota reserved:

for the SC/ST; it~rwas not for those who had been :

promoted*within the quota reserved for SC/ST. The
app11cant was promoted to the grade of Rs.700-800 wh1ch
is the base grade from 01.01. 1984 whereas the private

respondents i.e. general candidates had been promoted

not be restored to their seniority as the applicant had

‘already gone one level higher.

11. The learned counsel for the applicants also
contended that even though the Principal Bench of the
Tribunal had held the Railway Board's letter dated

15.5.98 as valid, the Railway Board 1tse1f had issued

another 1etter dated 27.8.98. re1terat1ng the principle

N

..much later between 19@9 and 1991, Further, the



20

laid down in OA No.1469/97 decided on 31.3.98 by the
Principé] Bench that .the five lines in.the newly added
para of 319 (A) are valid. Further, even in the letter
of DOP&T dated 30th January, 1997 which was issued in

pursuance of the judgment in thé case of Union of India

Vs. V1rpa1 Singh Chauhan and wh1ch was the basis for

the 1etter dated 28.02.97 of the Ra11way Board, it had

been provided that the seniority gained upto 10.02.95

'i ‘r” ‘ should not be revised' or disturbed. Therefore, also

since the applicant had gained the seniority much prior
to 10.02.95 -the seniority could not be revised. The
app11cant could not be held ineligible for. appear1ng in

the se]ect1on wh1ch was to be held in 1998

During the course of the arguments, the learned

for 'the app1idant also stated that the review

' #pe31t1on had become 1nfructuous in view of the 85th

. Oy
HBAT Be
“1r“ ' amendment of Constitution of India by which Article 16

(4) (a) 1is amended to provide for consequential
seniority to SC}ST 9andidates in the matter of
promotion. The applicant produced a copy of the
amendment along with MP No.2001 filed on 24.0iu2002 by
this améndment, an enab1in§'proyision,was allowed to be
made to negate the effect of OM dated 30th January, 1997

of DOP&T with retrospective effect'from 17.6.85.

\ 13. The learned counse! for the review  petitioners

however, argued that this amendment was only an enabling

IR R
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provision and cannot be relied upon by the applicants ih»
the OA.. The learned counsel for . the applicants againﬁ
mentioned about orders dated 21.0f;2002 vhavihg‘béen
issued by the DOP&T in terms of the amendment to the

Cohstitution negating the effect of the OM‘dated'Sdth

January, 97_gnd produced a cbpy of the same.- Themigyiew'“m f

petitioners however, were not willing to accept® the

aforesaid OM.  They took the stand that the DOP&T OM

could not be applied in the éasé of the Railways.

_ Judgment was reserved on thé R.P. on 05.3.2002. Before

"ﬁ#“ﬁf§b _ the'judgment could bevde1ivered, the applicants produced.
| Railway Board's letter dated 08.3.2002 issued on the

-same lines as the DbP&T OM dated 21.01.2002 deciding

that the ‘SC/ST Rajlway servants on their promotion by

virtue of. rule of reserQation/ roster are entitled to

consgquentia1 ‘seniority also and the decision shall be

biy \ . ’ N X . T .
@?é-fectgve from 17th June, 1995, The - provisions
Jhed in para 319 (a) of the IREM Volume-I as

dused under letters dated 28.02.87, and 15.5.98
shall sténdi withdrawn and . cease to have effect from

17.6.95.. In view of this position also #the—review
. f". - T '
has

s S— —— —
. -_— —

become infructuous and therefore deserves

———

petition

to be rejected.

14, The 1eakned counsel for the review petitioners

\ ~ once again filed MP pointing out that even if it is to

be admitted that the Rajlway Board have issuedﬁ-the
letter dated 08.3.2002 nullifying the effect of the
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orders issued earlier on 28.02.97 and 15.5.98, stil)
even in the present letter dated 08.3.2002 the Railway
Board have prescribed the procedure for reviewing of the

senijority and giving consequential benefi;s and there is

~a time frame laid down, and therefore, no order can now

be passed by the court until the brocedure laid down is

followed.

15. We -have heard the 1earned counsel for the
review petitioners and the .respondents and also the
interveners. The interveners’ stand is almost the same

as that of .the review petitioners. The review

petitioners have opposed the reliance on the -

Constitutional amendment and the subsequent letters

issued by the DOP&T and the Railway Board on the ground

Z5that these were not available when the review petition

“ad%ﬁ en -filed. Therefore, the arguments have to be

b

uf“es'r.r lcted only to the grounds taken in the review

4Mmmpet/tqon and the grounds raised in the OA No new facts

can now be considered 1in the review and even if they
were to be considered sti11, 1in view of' the procedure
1a1d down by the Railway Board ana the time frame set,
it would be pemature to cons1der it at this stage. 'No
doubt, these deve]opments were not there when the review
petition had been f11eH Since the review petition was
listed for hearing and had not been decided, the .new

fact  of Constitutional - amendment, though a jglater

development needs - to be noted. . It being a

- Constitutional mandate, we cannot ignore it., It is very

cn.go

R
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relevant and vital to the case _as the amendment has been
given effect from a retrospective daté of 17.6.1995 and
has a direct bearing on the R.P. This . development

qertain]y makes the<R.P. infructuous,

.

16. We would however, still like to considef~£his‘

A}

review petition on merits also.  The review petitioners

have argued. that the Tribunal has failed to appreciate
the judgments‘of‘the Supreme Court in thelcase of erpa1
Singh Chauhan, Ajit Singh-I and Ajit Singh-II. In our
considered view, it 1is not so. The Tribunal had taken
full note of the various judgments and the principles
laid down 1in those judgments. In this connection para
18 of the judgment may be seen. Even Ajit Singh-II has

been referred to and - it has been stated that

- non-protection of seniority would apply when promotion

. :)L
: oﬁg the 8C/ST was in . excess of the quota reserved for
Z _

thejn. ‘Even if this view is not acceptable to the review
etitioners, %his cannot be a ground for review .as the
review petitionefs had been given ample opportunity té
argue this point. Now they cannot reargue the same

through this review petition.

17. . As regards the letter dated 15.5.98 of the

A et
Railway Board being upheld by the Principal Bench of the

Tribunal it is to be noted that while a mention had been
made * about some Jjudgment having been passed by the

Principa Bench in OA No.1491/98 during the course of the

.10.
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hearing of the OA, the copy of the judgment had not been
produced. What was before the Tribunai, was only the
ad—interim .order issued by tHe Tribunal staying the
Railway Board circular daied 15.5.98, Therefore no

cognizance is required tb?Bé“taken of the judgment which

"has been produced after the OA was decided. Howevéf} OA

No.755}98 was - decided by Hon’ble Shri Kuldip Singh,
Member (J) and one of Qé (Smt. jSHanta- Shastry, Member
(A)). Shri Hon’ble Kuldip Singh also happened to be a
Member of the Bench which decided the OA No.1491/98 and

therefore, we cannot ignore it.

18, We take note of the judgment of the Principal

Bench in OA_No.14Q1/98 decided on 10.8.2000 holding the
cifcular of the Railway Board dated 15.,5.98 as valid.
is to be seen whetﬁef the aforesaid judgment would

make any difference to the decision dated 30.3.2001 in

the OA.

19, After the ‘judgment ‘of the Supreme Court dated

10.10.95 in Union of India Vs.  Virpal Singh Chauhan,
the DOP&T issued OM déted _30.01.1;97 wherein it was
decided that even if the SC/ST candidate is promotoed
earlier~by virtue .of rule of reéservation/ roster than
his senior general candidate and the senior general
candidate is promoted. later to‘the‘sa{d higher grade the
general candidate regains his segniority over such

earlier pfomoted SC/ST candidate. Based on this letter

1T
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- of DOP&T the Railway Board also issued letter dated

28.02.1997 which has been reproduced in para.4 gf the
judgment in OA 1491/98. Para 4 qf this‘letter reads as
follows:  "This will have.. effect from 10.02.1995 and
will not disturb the sen10r1t1es decided earlier as per
the rules in force at‘theAre1evanb:t1me . Thereafter, a
éortion of this letter.was amended by the circular dated"
15.5.98 - whiéh has also been reproduced in pgra‘6 of the
same judgment. Para 4 of.this circular also reads as

follows: "This will have the effect from the date of

effect of original orders °°ntalﬂiﬂ_lﬂ_Eblé__ﬂlﬂlEJtry S

letter dated 28.02. 1997 and 10.02.1995", What was
'—/—

—\_....—-—-—"""—' e

sought to be amended by th1s c1rou1ar letter was on]y to

do away with the d1st1nction between the selection ‘post

_..and non—éeIection'“pdst ~The .rest of the letter of

. N

@%8 02 1997 ‘was ‘not de]eted only: the last five lines of"
: of _the 1letter were deleted. Thus, there was a
1c adv1ce not to disturb the seniority decided
earlier to 10.92.1995. Even the OM dated 30.01.1997 of
the DOP&T was made.effective from the date of‘vissue.,
Therefore, ‘even though. the circular of 15.5.98 had been
upheld by the Principal Bench' in thé judgment. in OA
No.1481/98, it cannot phénge the decision in ﬁhe CA. It

does not make any difference as the app1icént had

a1feady been senior. to the genera? candidate prior to

10.02.1995.

20. More over as pointed out by the applicant in an

12,
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earlier Jjudgment ~dated 31.3.98 in OA No.1469/97 of the
Principal Bench of which Hon'ble Shri S.R. Adige was
one of the Members%thegTribuna1 had clearly declined to
interfere with the Jetter of 28.02.1997 holding that it
was 1in conformity with  tﬁe~_judgmen;s of the Supreme

Court, It had been. pointed out therein that the

judgmehx in the case of Jegdish]al had taken into

consideration the judgmeht.in the case of Virpal Singh
Chauhan and. Ajft Singﬁ—I. At that relevant time the
judgment in Ajit S1ngh II had not been pronounced. The
Judgment was pronounced on1y on 16.9.99 much after the
se1eot1on for the ;post- of Assistant Eng1neer was to be

held. B This. -has beenfendorsed by the Railway Board in

.1491/98 ‘wh{oh has. now been produced along with the
iew petitéon,ldoes not.affectﬁthe judgment in the OA.
22.' . -Therefg%e,j.in lehef]jght of the discgegion and
reasons reoorded above, in our considered view, even on
merits, no review is called for and the reyiew petitions

deserve to be dismissed and are dismsisseg accordingly.

The MPs No.934, 972 & 964/2001 for staying the order and

Judgment dated 30.3, 2001 are a1so d1sm1ssed The review

petitioners: sha11 1mp1ement the judgment and order dated

3ou3 2001 within .a per1od of £%e monthsfrom the date of
'«a
receipt of a copy- of th1s order.
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i letter .dated 27.8,98. Thus .the Jjudgment in OA



