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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL

GULESTAN BIDG.NO.6,4TH FIR,PRESCOT RD,FORT,
MUMBAL - 400 001.

ORIGINAL APPLICATION NO:1034/98.

parep e 4P b
T B

i\?@MAYa 1999,
CORAM:Hon'ble shri Justice R.G.,V4idyanatha, vice Chairman.

Hon'ble shri D,S.Baweja, Member(A).

l.pPandurang Uttamrao Deshmukh
working as
Junior Engineer Grade I1I,
Under Senior section,
Engineer(Traction
Distribution),
Central Railway,
Burhanpur
(Bhusawal Division)

Residing at .

Ward NOQ 15 4

Darbar Lane,
Nandura,
Dist:Buldbana(Ms),
443 404y

2.Mahendra Zadu Medhe
working as
Junior Engineer Grade I
Under Senior Section
Engineer(Remote Control
Equipment)
central Railway,
Bhusawgl Division

Residing at

Khadaka Road,

C/o.Hiraman Dhake,

Near Bajaj Bldg..

Bhusawale ees Applicants,

By Advocate shri D,V.Gangal alongwith
shri s.Ve.Marne,

V/SQ

l. Union of India, through
General Manager,
Central Railway,

Head Quarters Office,
Mumbai csr, @ .
Mambal - 400 001.

2, Divisional Railway Manager,
Bhusawal pivision,
Central Railway,
Bhusawal. ee«+ Respondents,
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By Advocate shri R.R.shetty,



X Per shri D.sS.Baweja, Member(a) I

This 0A has been filed jointly by two applicants.,
A notification dated 29/11/95 was issued by Bhusawal Division
of Central Railway for selection to the post of Apprentice
Mechanic (Electrical) against 25% rankers quota, belonging
to Traction Distribution Branch of Electrical nepaitment.
The applicants appeared in the written test and were declared
successful as per the result notified vide letter datéd
23/3/96. Thereafter, viva voce test was conducted and both
the applicants were finally selected and placed on the
panel declared on 10/4/96.
2e The applicants were subjected toc 24 months of
training, After completion of the training, departmental
examination was conducted on 3/2/98 and 6/2/98 amd the
applicants successfully completed the tfain;nqrhey were
appointed on the working post as Junior Engineer Grade-II
as per order dated 27/3/98. However, subsequently as
per letter dated 23/11/98, the namecof the applicants were
deleted from the panel indicating that they were wrongly
called for viva voce test, In this order it is Surther
stated that two employees who were wrongly left over for being
¢alled for - viva voce were being included in the list
of candidates who have passed in the written test in
the place of applicants,

Facing reversicpypassed vide order dated
23/11/98, the applicants have filed the present ordginal
application on 1/12/98 seeking the relief of quashing the
order dated 23/11/98 and with a prayer to declare thet
their palcement in panel dated 10/4/96 and subsequent

declaring the applicants having
orders of the department /. successfully completed the
~and posting on the working post

training/are legal and valid orders,

3. The applicants are mainly chaldenging the

impugned order on two grounds in the origgfal application,
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i) The first being that there is a violation

of Principles of Natural Justice as no show

cause notice hWad been given before issue of

impugned order dated 23/11/98.

ii) The second ground being that currency of

the panel notified on 10/4/96 which was two

years as per extant rules had already expired

when the impugned order was passed and therefore

the impugned order interfering with the panel

could net-be pase=d.
4, The respondents have contested the application
through their written statement. The respondents admit the
basic facts with regard to the placement of the applicants
on the panel, successful ' completion of training and being
appointed on the working post; With regard to issue of the
impugned order dated 23/11/98, the respondents have explained
that there was a complaint with regard to the panel notified
on 3/4/96 and the matter was investigated by the vigilance
Branch. The vigilance Branch checked the answer papers of
the written test and found that both the applicants had not
passed the written test but were declared successful on

the dealing

account of some mistake committed by/ staff in decodbng/the
roll numbers. In the process two candidates, namely
s/shri sambhaji Jagdev Gote and shaikh Gulam M;gg:;ﬁg;gassed
erroneocusly dedélared as failed, In view of this discovery
by the vigilance Bepartment, the selection of the applicants
was null and void as passing in the written test as per the
s@8lection procedure is necessary before being called for
viva voce test. The respondents therefore have taken the
action to rectify the mistake by taking action under the
provisions of para-228(i) and 228(il) of Indian Railway
Establishment Manual (IREM) Vol.T. 1989.

the respondents further contend that no right
could be vested on the applicants on the direct cause that
they had not passed in the writ&QS test, It is further stated

3 Ty
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that the Impugned order had been issued to include the nanmes
of the two general candidates who had passed in the written
test but wkre left out due to mistake in decoding the roll
numbers, Keeping this background in view, the respondents
pray that action taken by the respondents is within the
rules and is sustainable in law and therefore the present

OA deserves tobe dismissed,

Se The applicants ;]a:vefiled a rejoinder reply to the

written statement controverting the submisgsions of the

respondents and re-affirming &i%;verments made in the Oa.

The applicantg Eiviurther contesé;:/i:he stand of the respondents
; e

with regard to reliance: placedon/fprovisions of para-228 fcr issue
of impugned order, The applicants have contenied that

their case is cevered under provisiongzll);rzm 220 of IREM
vol~-I and as per the provisions in these paras, the respondents
cannot take any action to interfere with the panel, ¢urrency

of which had already expired, The applicants also plead -

that even otherwige IXXKXXXXXIKXXXKXXXXX as per the extant
rules, the seniority marks are required tobe added for
determindng the eligibility tobe called for viva voce test

and based on this also the applicants were rightly called

for viva voce test and the applicants cannot be declared

to have failed in the written test. The applicants have
placedreliance on the circular dated 5/12/84 of the

Railway Board, This plea has been subsequently taken up

in the OA through an amendment application filed by the

applicantg.

As indicated earlier, the applicants filed a:
Miscellaneous application subsequent to rejoinder reply
for making an amendment in the original application with
regard to their plea that the eligibility for the written
test is to be considered by adding notional marks for
seniority as per the extant rules. Para-4.€ has been added

through an amerdment, In this para the applicants have

4" -
brought out that Railway Board letter da@d 28/1/88 " _s
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subsequent to letter dated 5/12/84 has clarified that marks
for seniority are not to be added in respect of ex-cadre posts
or in respect of general posts where employees of different
departments and categories are considered, The applicants
contenél that this circular does not apply to the selection
of Apprentice Mechanic against the ranker;-quota which is
required to be f£illed in from the Artisan staff  of the
same department, It.. is further added that the criteria is
only;skilled artisanhof the department and it does not
imply staff of different departmént<xn‘different categories,
In view of this the applicants have pleaded that the
circular dated 20/12/96 issued by the chief Personal Officer
is illegal apart from the fact that this circular is not
valid otherwise also as. it has been issued by Chief Personal
Officer and not by General Manager whq}ihe only Competent
Authority for framing the rules, The applicents have

challenged this circular and have made a prayer to declare

that the same as illegal and be guashed accordingly.

6o : The rgspondents have filed reply to the Miscellaneous
Application p:gpoaz?ghe amendment in the QA as detailed above
and have contested the submissions of the applicanti.. The
respondents have reiterated that the circular dated 28/1/88

2 squarely applies to s&lectio_n_tzi'nc‘ler reference and éen:l.ority marks
are not required to be added: notionaly for calling the
candidates for viva voce test,
8. Heard the oral submission-of shri p,V.Gangal
alongwith shri s.Ve.Marne, learned coansel for applicant and
shri R.ReShetty, learned counsel for respondents, The
respondents have made available the original records containing
the report of the vigilance department, the proceedings of

selection and the mnswer books of the written test of the

the ‘ also
applicants. The material brought on/record hacibeen perused,
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8. The basic facts with regard to selection

of the applicants as Apprentice Mechanics against

25% quota are not in dispute. Both the applicants

wvere placed on the panel declared on 10.,4.1996,

After successful completion of two years training,

they uere posted on the working post aslﬂqnior

Engineer Grade II as per order dated 27.3.1998,
Subsequent to this, as per the impugned order

dated 23,11.1998, the names of the applicants

have been directed to be delested from the panel

on the ground that their names were wrongly included

in the panel as they were not eligible to be called

for viva=-voce test. In place of the applicants, two
names of other candidates, namely, Shri Sambhaji

Jagdev Gole and Shri Shaikh Gulam Mohd. have been

added in the list of those candidates who qualified

in the uwritten test as they were wrongly not declared
successful in the uritten test dus to some mistake in
decoding in the Roll Numbers., As per this order, the
applicants were also reverted to the original post as
indicated above, The applicants have filed the present
0A, against the impugned order dated 23,11,1998. Since
as per the impugned order, it is noted that the applicants’
names had besn orderad to be deleted from the pansl on
the ground that they had not passed the written test,
the respondents wsre directad to produce the original
answer papers of the applicants, The ansuer-papsrs
have been madse agaiéabla by the respondents and on
géing through thezgt,is notad that Applicant No, 1 Shri
Pandurang Uttamrao Deshmukh had seggifd 54 marks out

of 100 marks while Applicant No, 2/Mahendra Zadu Medhe
had secursd 30 marks out of 100 marksi%tﬂs per the

X 7/"‘
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respondents, the prescribed qualifying marks for
being successful in the uritten test was 60%.
Since as per the original marks sheets, both the
applicants,have,not sacured 60% marks, it is obvious
that tha'applicants were not eligible to be called
for viva=voce test. The respondents have explained
that the mistake of declaring the applicants successful
in the written test had been committed on account of
some errors made by the staff in decoding the Roll
Numbers, Keeping in view ths marks obtained by both
the applicantsvon”scrutiny_oF ansuwer=-shests, we have
no hesitation to accept the contention of the respondents
that the applicants had. been declared successful in
the written test due to an error. As per the pleadings
made in the O0A, through the amendment application as
brought on record, the applicants have challenged the
contention of the respondents that even if the
applicants have not not secured 60% marks in the
yritten test, they were entitled to be called for
viva=voce test by adding the notional marks for
seniority as per the extant rules. This aspect
Howsver,
will be deliberated subsequently. [the main issue
which requires consideration is whether the action
of the respondents in deleting the names of the
applicants from the panel is legally sustainabla,
The applicants have contended that the respondents’
action is not legally sustainable, The applicants
have advanced mainly two grounds to opposs the action
of the respondents. The first ground is that the
respondents have taken action to delste the names of
applicants without indicating any reasons in the

impugned order datsd 23,11,1998 nd also not giving

ee 8/~
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any show cause notice to give opportunity to the
applicants to present their case and thus the action
of the respondents is violative of principles of
natural justice. The second ground advanced is that
as Pertpraviéionlaf”‘ - Para 220 of Indian Railway
"Establishment Manual (IREM), the currency of the
panel is tuwo yesrs and therefore the panel notified
on 10.4.1996 had already . expired and no action
could be taken by the respondents to cancel the
panel which was no longer existing. The respondents
on the other side have contended that since the
applicants have not qualified in the uritten test,
their placement on panel due to an arror is void
ab-initio and therefore the applicants do not get
from the panel,

any vestad right to be appointed / The respondents
therefore plead that the action taken by them in
deleting the names of the applicants from the panel
ie as per the extant rules and legally tenable., Ue
have carefully considered the rival contentions and
ndt able to persuade ourselves to subscribe to the
stand of the applicants., On perusal of the ansuer
papers of the applicants, it is beyond doubt that
both the applicants have not secured 60% marks and
thereforezﬁgs entitled to be declared successful,
Since the applicants had. not passed in the written
test, they were not entitled to appear in the viva=-voce
test and therefore we accept the contention of the
respondents that the placement of the applicants on
the panel was void ab-initio.sinbéfapplicanﬁs were
not entitled to be placed on panalland 'urong action

resulted_ in

of the respondents. AR declaring them successful in the

examination, no vested right cangfccrue to the applicants

oo 9/"‘
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even if they have completed their training

and appointed on working post after succéssful
completion of the training. In view of this

fact situation, we have no hesitation to hold

that the action“ofwthg respondents is legally
tenable, The arguments advanced by the applicants
in challenging the issue of the impugned-order have
no merits., The applicants have contended that since
the currency of thé panel had already expired, there
was no panel existing which could be cancelled as
per the impugned order., UWe have carefully gone
through the provisions of Paras 219 (1) and 220 (a).
It is noted in Para 219 (1) that the power for
amendment or cancellation of panel is vested with
the competent authority in case -~/ procedural
irreqularities or other defects are noticed, Para
220 (a) lays doun the currency of the panel as tuwo
years from the date of approval by the compatent
authority, The prbvisions in Para 219 (l)'doL;jnot

:AJ;EQQGB,;; any restriction on the cancellation or

amendment of the panel by the competent authority .

and no time limit appears to have been laid down.

It is no-uhere mentioned that the amendment or
cancellation of the panel could be done only within

the currency of the pansl as stipulated in Para 220(a).
Keeping the provisions of Para 219 (1) read with Para
220(a) in view, ue are not impraessed by the argument;?
of the applicants:that the cancellation or amandmen€/

of the panel could not be done by the compstent authority
after the currency of the panel. If eny irregularity is
noticed at angatime and the same makes the placement of'

any candidate "
panel[as void ab~initic, the competent authority can

0
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take action to modify the panel as required so
that irregular placement on panel is corrected

and the candidates who uwere entitled for placement
onz;Znel are given their due, right. The second
argument of the applicants is that the impugned
order does not indicate any reasons and no shou
cause notice had been given to the applicants

to put forward their:case before deletion of their
names from the panel, On careful perusal of the
impugned order, we are unable to accept the
argument of the applicants, The reasons faor the
deletion of the names of the applicants from the
panel have been indicated. Though it is agreed

that the respondents have not clearly spelt out

that the applicants had not secured 60% marks

still
in the uritten test but/the reasong for the deletion
explicit
of the names is quite / = from the order. In any
' for of

way, if the order is passed/cancelling/the gape ™ or
deletion of the names from the panel, it is necessary'
that the reasons~a{a to be recorded by the competent
authority though the detailed reasons may not be
indicated in the order. In this connection, we

refer to the order of the Hon'ble Supreme Court in

the case of Hanuman Prasad & Ors, vs, Union of India

& Anr, 1997 SCC (L&S) 364, In this judgement in Para

2 while referring to the earlisr judgement of the Hon'ble
Supreme Court in the case of Maharashtra State Board

of Sacondary and Higher Secondary Education vs. K.3.
Gandhi (1991) 2 SCC 716, it is held that if the order
cancelling the names came to be passed, ths record
should indicate the reasons,though order may not contain
the reasons. In the preseﬁt case, we have gone through
the file dealing with the selection and it is noted

that the matter has been ixéfstigated by the Vigilence

e 11/-



Department based on the complaint. After going

through the Vigilence report, the competent authority
passed an appropriate order for deleting the names of

the applicants from the panel and including the names

of the other two candidates who had secured 60% marks

but left over to be declared successful in the written
test on account of error committed by the staff in
decoding of the Rell Numbers, UWe are, therefore,
satisfied that the deletion of the names of the applicants
had been done after following the due process and recording
the reasons and no illegality has been committed in passing
the impugned order, As regards the issue of ths shou
cause notice, in our opinion, the issus of such a notice
was not necessary since the placement of the applicants

on panel is void ab=-initio since they had not qualified

in the written test. Even if for a moment the contention
of the applicants is accepted that non issue of shouw cause
notice was violative of the principlss of natural justice,
the matter could be remanded to the competent authority

to issue a show cause notice and then take action as

per the extant rules with regard to the deletion of

the names of the applicants from the panel by passing

a speaking order, Such a direction is not called for

in this case as the applicants could not offer any

defence to damy the marks obtained in the uritten test.
The action of the respondents is based on the factual
position as emerging from the answer sheets of the
applicants as per which the applicants had not secured

the required qualif}ga'marks and had been wrongly

included in the list of candidates who had passed the

7
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written test, Keeping these observations in
focus, we do not find any force or substance

in this ground of the applicant,

9, As indicéted earlier, the applicants

through amehdment application have taken alternative

plea that the applicants would be eligible to be

called for viva-voce test by adding the notional
seniority marks as per the Railuay Board Circular

dated 5.,4.1984, It is noted that the respondents

have not made any avefments to this effect in the

written statament.: This plea had been taken by the
applicants in the rejoinder reply and thereafter the
amendment application has been filed. The applicants
have made this averment on the presumption that even

by adding the notional seniority marks, the applicants
were eligible to be called for viva voce test. The
applicants have also challenged the order dated 20.12.1996
issued by the Chiéf Personnel Officer based on the
Railway Board's letter dated 28.1.1988 wherein the
tlarification has been furnished that notional seniority
marks are not to be added for considering the eligibility
for viva-voce test for the selection of Chargeman '8'
(Apprentice Mechanics) against 25% rankers quota. The
céhnsel for the applicant devoted a considerable time

of his arguments on this issua. He argued that the
Railway Board's letter dated 28,1.1988 has clarified

that notional seniority marks for considering eligibility
for calling for viva-voce test as per order dated 5.4.1984

will not be applicable to Ex-cadre post or general posts

.o 13/-
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like uelfare post or Law Assistant where employees

of different departments and categories are considered.
He further arqued that the order dated 20.,12,1996

issued by Chief Personnel Officer based on the Railuay
Board order dated 28,1.1988 is not valid as in respect

of the selsction to the post of Apprentice Mechanics
against 25% rankers quota, as the skilled staff from

the same department arenaligible to apply., He also
contended that the criteria is to be in skilled category
and not the different gradesin the skillsd category

and therefore the seniority in the skilled category

is only to be taken as a reference and seniority marks
are required to be added in terms of Railway Board

letter dated 5.,4.1984, The respondents, on the other
hand, have strongly contested the argument of the
applicants and submitted that the candidates against

the rankers' quota are belongiﬁg to different categories
in the various grades of the skilled staff and therefore
the provisions of the Railuay Board's order dated 28.1.1988
are applicable and the order dated 22,12,1996 issued by
the Chief Personnel Officer is as per the extant rules,
After considering the facts and circumstances of the
present cass, we find that the alternative plea taken

by the applicant is not sustainable. The selection was
ordered as per letter dated 29,11,1995 and brought on
record at Annexure-'A-4', It is mentioned in this

letter that selection is based on the instructions issued
by the Chief Personnel Officer as per letter dated 13,2.89 .
This letter dated 13.2.1989 has been brought on record

by the respondents as Annexure='R=1' yith the uritten

statement. On perusal of this letter, it is noted that

oo 14/=



detailed instructions with regard to recruitment

of Apprentice Mechanics against the rankers'quota

have been laid doun. In Para 5(4) it is laid doun
that the qualifying marks for the uwritten examinationare to
be 60%., The applicants have appearsd in the selection
test agf?ke notification dated 29,11.,1995 and therefores
will be governed by the rules as stipulated in this
notification. The applicants cannot turn around
subssquently after appearing in the selsction and
challenge that the notification yasnot as per the
extant rules, If the applicants had any grievancs
with regard to qualifying marks, the samse could have
been taken up at the appropriate time. The present
salaction had been finalised by taking 60% marks as
qualifying marks and based on that a pansl had besn
prepared. No intsrference could be done nouw on the
plesa that the notional sseniority marks were required
to be added for determing eligibility for the
viva=-voce test, In this connection, we refer to the
judgament of the Hon'ble Supreme Court in the case of
Union of India & Anr. vs. N.Chandrasekharan & Ors,
1998 SCC (L&S) 916, wherein it is held in Para 13

that once the candidates were made auware of the
procedure for promotion before they sat for the
written test and before they appeared before the
Departmental Promotion Committes, they cannot turn
around subsequently after not being selscted by
challanging that the procedure for promotion was
defective., In the present case, the applicants

are challenging now that the applicants were entitled
to be declared successful in the written examination
and called for interview by adding ths notional seniority

marks. This issue cannot be gone into now after the

%
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selection has been finalised as per the

notification dated 29.11.1995. Further,

it is noted that the letter dated 20.12.1996 kﬁQA
is under challenge and socught to be quashéd

has been issued after the panel was notified

and therefore the letter is not connectted

- with the selection under challenge. Keeping
these facts in vieu, we are unable to find

any merit in the alternative plea taken by

the applicant accordingly it does not deserve

consideration,

10, In the result of the above, we are not
able to find any merit in the OA, and the same
deserves to be dismissed and is accordingly
dismissed. The interim order passed on 4.12,1998
directing the respondents not to revert the
applicants from the present post of Junior Enginser

Grade II is accordingly vacated., No order as to costs,

\ ,_//
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(D.S.BAU (R.G.VAIDYANATHA)
MEMBER (A) VICE CHAIRMAN

abp/mrj.



