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Hon'ble Shri,Justice_R.G.Vaidyanatha, Vice Chairman.

| Hon'ble Shri.Dus,Baweja, Member(A).
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ORIGINAL APPLICATION NO,1017/98. .

DATED THE 8TH DAY OF MARCH, 1999,

- - e
PR Y . 0 A .

CORAM:Hon'ble shri Justice R.G.Vaidyanatha, Vice Chairman.

Hon'‘ble Shri Q,s.paweja,vMember(A)-'

AS]’lWinlkumar Pumshotta’n‘ Bandekar y . _" . - . e w
Railwaymen®s 2Apna Ghar Co-op. Housing Society Ltd.,

‘D' Group, “"E¢ Bulldlng, Ground Floor, ... -—:"C .
Jogeshwari (East). '
Mumbai - 400 060. , . ees Applicant.

By Advocate shri I.P.Bagaria.
v/Se

1. Chief Commissioner,
Central Excise, having his
office at Central Excise Building
M. K.Road, Churchgate,
Mumbai - 400 020,

2. Deputy Commissioner (Personal and Vigilance),
Central Excise, Mumbai-v
having his office at 9th Floor, P-$u¢z;
Piramal charbers, Lalbaug,
Parel, Mumbali - 400 012,

3. shri D.P.Mukhopadhyaya,
earlier Asstt. Commissioner of
Central Excise, Mambai-II Range,
now transferred to
Calcutta as Assistant Commissioner
t0 be served through Respondent No.1l.

4, shri se.C.Rohtagi,
Assistant Commissioner,
Ccentral Excise, Vikhroli Division,
having his office at
Polyshore Building,
vikhroli, Mumbai, e+ Respondents.,

By Advocate shri MeI,Sethna

X ORDERI
{ Per shri R.G,Vaidyanatha, Vice Chairman )
This is én application challenging the orders
dated 17/7/97 and 11/9/98 passed by Disciplinary Authority
remanding the matter for further enquiry by theAenquiry
officer. A short teply has been filed on behalf of
Respondents No..l1 and 2, We have heard the learned

counsels for applicant and respondent Nos.1 and 2. regarding

admission and interim relief, | ff;,//////‘
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2;W_J:, _The applicant was éharge sheeted. by- the ..
department in 1994 for alleged misconduct in. investigation
of the case pertaining to Narcotics. The applicant denied
the chargese Then a disciplinarxy enquiry was held, The
Enquiry officer regorded evidence and submitted a report
to the Disciplinary Authority. By the Impugned order
dated 17/7/97, the Disciplinary Authority did not accept
the feport and findings of the Enquiry Officer and made
some conments and observations. on the findings recorded
by the Enquiry Cfficer including non-examination of two
material witnesses. Then he remitted the matter to the
Bnquiry Officer to do further enquiry in»the light of
the observationg made by him amd'bor;ég;;f;ndings and
submit a report. The matter was remitted to the same
Enquiry Officer, namely shri Mukhopadhyaya, who is
mace respondent No.3 in £he present agpplication, It
appears shri Mukhopbdhyaya was subsequently transferred
and therefore Disciplinary Authority passed a fresh
order dated 11/9/98 by giving samé reasons and appointing
shri s.C.Rohtagi, respondent No.4 to enquiry into the
matter and submit a report.e At this stage, the applicant
has approached this Tribunal,.
3. The applicant!s grievance is that Disciplinary
Authority cannot give binding directions to the Enquiry
Officer and therefore no purpose will be served in holding
Enquiry when it is not left to the discretion of the
Enquiry oOfficer tevgive.a report on the basis of evidence
placedé before himﬂ; and for not completing the enquiry
expediditiously though the charge sheet was issued in
1994, Another grievance is about the direction for

examining two more witnesses.
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In their reply the respondent Nos.1 and 2, some
reasons are given for the delay in conducting enguiry and
about the change of Enquiry Officers due to transfer;. -
promotion, etc..;éhe Disciplinary Authority has justified
the directions given by him in the: Impugned-:order,.

4, . . after hearing. the counsels appearing on both .-
sides, we have no hesitation to hold that the Disciplinary

Authority was not well advised in making observations

AV

Jon the merits-of the case and remanding the matter for
further Enquiry to the same Enquiry officer., 1f the-report
of the Enquiry Officer was not correct, then report is
not binding on Disciplinary Authority and he comld have
invoked Rule 15(2) of CCs(CCA)Rules and disagreed with
the findings of Enquiry Officer and pass whatever order
w3 thattv

he deemed fit. We~ may also cbserve/ in view of recent
decision of supreme Court, the Disciplinary authority has

oAt
to recordtentative reason for disggreeing with the findings
of the Enquiry Officer and,sendla show cause notice to the
applicant as to why he should not differ from the findings
of the Enquiry Officer. Then after receiving reply from
Delinquent Official, the Disciplinary Authority can pass
appropriate orders according to law,
5 But in the present case, the Disciplinary authority
in the remand order went on to make number of observations

on the merits of the case which was noti strictly necessarye.

The Enquiry Officer should be free to conduct the enquiry

on his own and give a report of whatever he deems fit according

to the evidence on record,

The Disciplinary Authority has also noticed and
observed that two important witnesses have not been examined
during the enquiyxy and his directiony shoﬁs that those two
witnegses should be enquired:by the enquiry officer. Thesge
two witnesses are smt.Hema Jain and Inspector Mahe. Under
Rule 15(1) of ccs(cca) Rules, the Disciplinary Enquiry can
submit the matter to Enquiry Officer for further enquiry

and report., Therefore, in a given case, if the Disciplinary

Y
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Authority is satisfied that there is nothihg wrong or illegal
if- the maﬁter is remitted for, examination of additional--
witnesses, particularly when those witnesses are cited in
the charge sheet, o T

-~ As far as delay is concerned charge sheet was. -,
iSsued in 1994 and then enquiry has been completed-and:-the
Enquiry Officer:submitted his report-in 19.9'7 and within
three to four months, -the Disciplinary, authority ,passed ~-
Impugned order dated 17/7/97. Having regard to gravity of
the alleged misconduct, we do not think delay should come
in the way of holding proper enguiry according to law,
Therefore, we are not inclined to cuash the charge sheet
or Disciplinary Enquiry on the grounds of delay.
6o In our view the observations made by Disciplinary
Authority should be ignored by the Enquiry Officer; he
should examine two additional witnesses mentioned in the
reman¢ order, then the Enquiry Officer should apply his
mind to the evidence which is before him and submit his
report on his own without being influenced by the Disciplinary
Authority’s instructions in the two Impugned orders dated
17/7/97} 11/9/98 and 23/11/98. Since the matter is remitted
by bisciplinary Authority for examining the twohadditiénal
witnesses, the Enquiry officer may permit the applicant
to produce additional defense witnesses he would like to
examine after the examination of those two witnesses, It
is made clear that it is not a case of denovo enquiry but
in addition to the two witnesses, on behalf of the
prosecution as mentioned in the Impugned order and then
after giving opportunity to the-applican£ to produce any
additional defence evidence, he must complete the enguiry
and submit his report to.Disciplinary Authority. Then it
is dpen to Disciplinary Authority to pass any order he
deems fit according to lawe. 1In case the Disciplinary
Authority wants to disagree with the findings of the

o

Enquiry Officer, as per the observations of supr??i;iggré
7
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in the case of Punjab Natiocnal Bank and Ors., v/s. -Sri Rinj
Bihari Mishra regorted in. 1998(2)sCcsLJ 117, he -may do so
only after giving a tentative reasons as to why he wants
to disagree with the report of Enquiry Officer and serve---
a show cause notice to the applicant and then after receipt
of his representation in reply to show cause notice, he may
make up his mind and pass appropriate:orders according to
lawe

All contentions on merits are léft Op€ne . .

Te - In the result, the 0a is disposed of at the
admission stage subject to‘obsgrvétions mentioned above,
with a direction to the present Enquiry Officer to complete
the enquiry and submit the report,

In the circumstances and having regard to the
fact that this is an o0ld case of 1994, Enquiry Officer should
expedite the enquiry and submit his report to Disciplinary
Authority prefersbly within a period of four months from
the date of receipt of this order., Since shri Raveendran
is gppointed as new Enquiry Officer, a copy of this order
be sent to shri Raveendran directly, Assistant Commissioner,
Mumbai-Ve, in the light of the observations ﬁade in this
order,

After receipt of Enquiry Report, the Disciplinary
Authority shall apply his mind and pass final orders
preferably within a period of four months from the date
of receipt of Enquiry Officer’s report. Needless to say,
the applicant must fully cooperate with the Enquiry Officer
and Disciplinary Authority for early disposal of the case,

NO costse
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(D.S.BAWEJA) ' (R.G.VAIDYANATHA)
MEMBER(A) VICE CHAIRMAN
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