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IN THE CENTRAL ADMINISTRATIVE-TﬁIBUNAL,
MUMBAI BENCH, MUMBAI,

| 943 98
Original Application No 939

Dated: 02.06,2000,

Jose Maria De JééUg‘{' . Applicant.
© Mr.V:B.Nadkarni - - Advocate for
Applicant.
_ Yersus
Union of India & Respondent(s)
Mr.G.R.Sharma . Advc or
| Respondent.(s):
CORAM :

Hon’ble Shri Justice R.G.vaidyanatha, Vice-Chairman,

Hon’ble Shri D.S.Baweja, Member (A).

- (1) To be referred to the Reporter or not? \1Jt7

(2) Whether it needs to be circulated to
other Benches of the Tribunal?" % b&/“J

(3) Library?

< e
(R.G.VAIDYANATHA) )

VICE-CHAIRMAN

N-OTE

1. This OA viz. OA No.948/98 was heard at Panaji, Goa on
27.04.2000 and was reserved for orders.

2, The Judgment in this 0.A. is de1fvered to day the 2nd June,
2000 at Mumbai.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH, MUMBAI

ORIGINAL APPLICATION No,g[@“ﬁ

this the 2™ day of Tun< 2000. |

Coram: Hon’ble Shri Justice R.G.vaidyanatha, Vice-Chairman,
Hon’ble Shri D.S.Baweja, Member (A).

Jose Maria De Jesus,

Geraldo Godinho,

C-55, Government Quarters,

Altinho,

Panaji,

Goa ~ 403 001. .. .Applicant.

(By Advocate Mr.V.B. Nadkarni)

Vs.

1. Union of India through
Secretary, Ministry of
Information and Boradcasting,

Government of India,
New Delhi.
. 2. The Chairman, -

Q Prasar Bharati,

- Broadcasting COrporation
Indta, AKashvani Bhavan,
A1l India Radto,
New Delhi.

3. The Director Generatl,
Akashvani 8havan,

A1l India Radio,
New Delhi.

4. The Station Director,
A1l India Radio,
Altinho, Panaji,

Goa - 403 001.

5. The Station Directer,
Doordarshan Kendraéy.
Altinho,

Panaji,
Goa - 403 081. . . .Respondents.
'w &ﬁﬁay Advocate Mr.G.R.Sharma) ,

ORDER

(Per shri Justice R.G.vaidyanatha, Vice-Chairman)

This 1s an application filed under section 19  of
the Administrative Tribunals Act, 1985. Respondents have filed
reply. We have heard Mr.V.B.Nadkarni, the 1learned counsel for
the applicant and Mr.G.R.Sharma, the learned counsel for the
respondents. |
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2. The facts necessary for the disposal of this application
are as follows.

The applicant was originally working at Goa under the
erstwhile Portuguese Administration. After the 1liberation of
Goa, the applicant continued functioning in the A1l India Radio.
The applicant’s pay prior to 1iberation was Rs.256.66 paise.
But, after the 1liberation of Goa, the applicant’s post was
equated to the post of Clerk Gr.II in the pay scale of Rs.110-180
from 1.2.1966. The applicant was not satisfied either by the
equation of post or by the pay scale given to him. He,
therefore, filed a Writ Petition No0.9/1974 1in the Court of
Judicial Commissioner, Panaji for certain reliefs. The Writ
Petition was partly allowed by Judgment dt. 1.12.1978 with a
direction to the Governmenﬁ to equate his pay by taking into
consideration the amount of salary of Re.600/- drawn by him under
the old Portuguese Regime. Then, subsequently a QOvérnment Order
dt. 10.7.198t was issued purporting to give Bffect to the
Judgment dt. 1.12.1978. Being not satisfied with the government
order dt. 10.7.1981, the applicant preferred a Contempt Petition
before the Judicial Commissioner’s Court, which came to be
dismissed. Then, subsequently applicant preferred OA 655/89
before this Tribunal, but the OA came to be dismissed by order
dt. 13.9.1991. Since there was an apparent error on record in
the order of the Tribunal, the applicant preferred a Review
Application No.22/92. The Tribunal allowed the:  Review
Application by order dt, 17.6.1994 giving a direction to the .
Government to refix the pay of the applicant in the pay scale of
Rs.210-380 with a condition that his eariier pay of Rs.600/- p.m.
shoﬁ]d be protected and th1a.order was given effect to w.e.f.

...3.
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1.2.1966. The State carried the matter .in appeal to the Supreme
Court which came to be dismissed. Then, in pursuance of the
order in the Réview Application, the Government issued an order
dt. 8/9.4.1997 fixing the pay of the applicant in the pay scale
" of Rs.210-380 and his pay was fixed at the maximum of Rs.380/with
personal pay of Rs.220/- w.e.f. 1.2.1966. The applicant worked
in A1l India Radio up to 31.8.1990 and then was promoted as Head
Clerk/Accountant. The applicant has received arrears of pay and
allowances under protest. The applicant ha;:*;een given
promotions and has not been given appropriate pay scale
subsequently, which ought to have been given to him, The
fixation of pay of the applicant from time to time is not in
accordance with law and applicant has not been given promotions
as and when due. He has not been given consequential benefits as
a result of the Jjudgment of this Tribunal 1in the Review
Application. Hence, the applicant has approached this Tribunal
to give a direction to Respohde;ta to implement the Judgment of.
this Tribunat dt. 17.6.1994 in the Review Application No.22/92,
that applicant should be given promotions from time to time and
give higher scales of pay from time to time and on that Sasis his
pensionary benefits should be revised.

3. The respondents in their affidavit in reply have taken
the stand that the application is not maintainable and is totally
mis-conceived. It is also barred by principlses of res judicata.
It 1is stated that the respondents have strictly complied with _
the order of this Tribunal in the Review Application. It was a
case of giving appropriate pay scale to the applicant and not
appropriate post to the applicant. The Tribunal never gave any

direction that the applicant should be given any particular post.
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The Tribunal only gave a direction that applicant's pay should.
be protected and his pay should be fixed in the pay scale of
Rs.210-380., The applicant’s claim that he should be given
appropriate post equivalent to the pay scale is not correct. The
applicant is not entitled to any of the reliefs prayed for.

4, At the time of arguments, Mr.Nadkarni, the learned Senior -
00unsei appearing for the applicant contended that applicant
should be given the proper post on the basis of the pay scale:
given to him as per the orders of the Tribunal. That even if
the applicant was placed in the post of Head Clerk, then he
should have been promoted as Senior A.0. after two years, he
should have been promoted as Inspector of Accounts after two
years and then he should have been promoted as Dy. ODirector of.
Administration after two years and giventhe respective pay scales -
in the relevant grades. Though it was argued that applicant ie
entitled to these benefits and promotions from 1969, alternately
it was submitted that the. applicant should at least get this.
benefit from 1966 and onwards, that means the applicant should
get promotion as Administrative Officer by 1973, Senfor A.0. by.
1.7.1976, Inspector of Accounts by 1.7.1977 and Dy. Director..of
Administration by 1.7.1979. The 1Yearned counsel for the
respondents maintained that the dispute was only regarding pay
scale and protection of pay and not about any particular post.
He also placed reliance on the order of the High Court dt..
29.7.1992 in the Review Application. It was argued that the
applicant was not entitled to any of the reliefs prayed for.

5. The argument that further promotions should be given by
implementing the judgment of the Tribunal dt. 17.6.1994 in R.P.
No.22/94 does not appeal to us. We have carefully perused the

"'5.
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Jjudgment dt. 17.6.1994 1in the Review Petition and it does not
speak about subsequent promotions. It only speaks about fixing
the appiicant’s pay in the pay scale of Rs.210-380 with further
condition that existing pay of Rs.600/- should be protected. It
does not speak about applicant being given consequential
promotions. Therefore, the question of promotions does not flow
from the order passed in the Review Application. If that ie so,
the applicant now cannot claim promotion either from 1858 or 1966
and further promotions in 1973, 1975, 1977 and 1979 as argued .
before us. The reason is that the present application is filed
in 1888. Now, applicant cannot set the clock back by 30 years
and ask us to give him first promotion as Head Clerk efther in
1959 or alternately in 1966 and further promotions in 1973, 197§,
etc. Therefore, the whole claim seeking further promotions is
mis-conqeived and cannot be accepted, particularly in view of
delay, laches and besides the claim being hit by Jlimitation,.
This Tribunal came 1into existence in 1986. As provided in the
Administrative Tribunals Act, 1985, our jurisdiction is only from
1985 and three years prior to the date of commencement of the
Act. Hence, this Tribunal has no Jurisdiction to give a
direction about promotions in 1969 or 1966 or 1973, 1976 etc. as
argued before us.

6. Even otherwise, the argument about promotions from
different years as pressed before us cannot be g}antgd on the
available pleadings and materials before us. For example,
applicant wants that he should be treated as Head Clerk either
from 1968 or alternately from 1966, As could be seen from the ‘

cadre strength of this particular office, which is at pages 26 to

Il.6.
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28 of the paper book, there were only two posts of Head Clerks.
How can the applicant be promoted as Head Clerk unlese there -was |
a vacancy. He might get a particular scale of pay :by virtue of:

the order of the Tribunal, but the question is whether he can get

the post of a Head Clerk or not. 1If there were no vacancy in the
post of a Head Clerk in 1959 or 1966, the question of promot.ing

the applicant as Head Clerk does not arise. Even if there is a

post of Head Clerk efther in 1968 or 1966, the further question

would be whether the applicant was the seniormost to be promoted .

as Head Clerk from thé feeder cadre. 1In this case there is . no

pleadings and no material to show that there was a vacangy in.the

post of a Head Clerk either in 1959 or 1966. Further, ?here 18
neither pleadings nor any document to show the senfority position

of the applicant either in 19569 or 1966 for being promoted to the

post of Head Clerk. If there are some seniors above the.

applicant, then applicant cannot be promoted to the post of Head

Clerk at all, even {f there is a vacancy. We are mentioning the..

two years viz. 1959 and 1966 since the learned counsel for -the

applicant pressed that he sehould get promotion in the first -

instance from 1969 or at least alternately from 1986. The

applicant has nowhere pleaded and has not produced any materials .

to show that there was a vacancy in the post of Head Clerk in

1959 or 1966. Then, even 1{f it is presumed that there was a.

e

vacancy, there was nothing to show that the applicant was

senformost 1in the feeder cadre for being promoted to the post of

Head Clerk.
T. Similarly, the argument that after 7 years the appiicant
should have been promoted as Administrative Officer by 30.7.1973

has also no merit. Let us assume for a moment that applicant ..

‘_ 6‘0011
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should be deemed to be a Head Clerk and had put in 7 years as a

Head Clerk and therefore, was eligible to be .conasidered for

promotion to the post of Administrative Officer after the expiry
of‘Z'years from 1.6.1966. Then, the question is whether by 30th
June, 1973 or thereafter, there was a vacancy in the post of
Administrétive Officer. Even if the applicant i{s eligible for
promotion and had put in sufficient number of years eervice in

the feeder cadre, he cannot get promotion unless there 1is a
vacancy in the post of A.0. Let us 11lustrate; a Lower Divieion
Clerk (LDC) is eligible for promotion as a Upper Division Clerk
(UDC) after one has put in minimum 8 years of service in the
feeder cadre. That does not mean that all the LOCs wil)
automatically get promotion as UDCs after the expiry of 8 years.
Even though, an LDC has put in 8 years service and becomes
eligible to be considered for promotion, he will mnot get
promotion unless there 1e a vacancy in the grade of UDC.
Therefore, the basic requirement to ciaim promotion ie vacancy {n -
the post. There may be cases where an LOC may not get promotions

even after 10 or 12 years 4f there is no vacancy. Therefore, -

aven though the applicant became eligible, he {e entit1e& to ho>'

congsidered for promotion to the post of A.O0. he cannot get
promotion unless he can plead and prove that at least in 1973 or
1974 there was a vacancy of an A.O.

Now, let us go one sgtep further. Let us assume for a
moment that there was a vacancy of A.0. on 1.7.1873 or
thereafter, even then, the applicant cannot get promotion
automatically. Even if there is a vacancy, the applicant must
be seniormost to get that promotion. There is no pleading nor
any material to show the seniority position of the applficant in

..‘8'
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the feeder cadre of Head Clerks as on 1.7.1973 or thereafter. If
there are four Head Clerks above him, then he will not get
promotion as A.0. even if he is eligible for promotion after
seven years.

Now, . going back to the illustration given above, there
may be 10 Lower Division Clerks in an office and all of them have
put in eight years service and eligible for next promotion as
ubc. But, there are two vacancy of UDCs in a particular year.
It is only the first two LDCs who will get promotion as ch and
other eight LDCs will not get promotion since they are not senior
enough for promotion there being only two vacancies.

The applicant has neither pleaded nor produced any
material to show that he was the senformost Head Clerk as on
1.7.1973 to get promotion,

Similarly, the further argument that two years after
1.7.1973, applicant should have been promoted as Senmior A.0. by
1.7.1975, Inspector of Accounts by 1.7.1977 and Dy. Director by
1.7.1979 has no merit and the above reasoning holds good here
also. First, there must be pleadings and proof that there was a
vacancy for the post of A.0., Senior A.O., Inspector, Dy.
Director on the relevant dates. Even if it is established that
there was such a vacancy, it must be further pleaded and proved
that the applicant was seniormost in the feeder cadre to. get that
promotion. There is neither pleading nor material either
regarding position of vacancy or the seniority position of the
applicant to get those promotions. Now, after 30 years we cannot
give a bald direction to the administration to consider the case
of the applicant for promotion during those years in the

..I9.
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absence of material particulars and pleadings. We may notice
that applicant has retired from service on 30.6.1996, He has
filed this application two years after his retirement. Now, he
wants us to give a direction about his promotion in different
cadrés in 1966, 1973, 1975 etc. We have already pointed out that
there is no pleading about the relevant post being vacant on the
relevant dates. There 1is no pleading and no material to show
that applicant was seniormost to be considered for promotion.
There is neither material nor even an allegation that any of the
applicant's juniors have been promoted by ignoring the claim of
the applicant. Therefore, in the circumstances of the case, we
cannot give any blanket direction as argued before us 1in the
absence of materials and particulars regarding vacancy position,
seniority position, promotion of juniore superceded the applicant
etc. That too the applicant 1is seeking all these directions
about retrospective promotion since about 30 years back by filing
an application two years after his retirement. In view of the
above facts, no reliefs can be given to the applicant. on the
available materials on record. 8. In the view we have taken as
above, we need not consider the respondents contention that in
view of the Judgment of the High Court dt. 29.7.1992 in the R.P.
the applicant cannot claim any relief. We also need not go into
the guestion whether the claim is barred by res judicata since no
such relief was granted to the applicant about promotions in the
order of this Tribunal dt. 17.6.1994 in R.P. No.22/92. We also
need not consider the plea about limitation, delay and laches.
We feel that on the available pleadings and materials and in the
absence of material particulars regarding vacancy postiion and

10,
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seniority position, no relief can be given to the applicant and.

that too when he has approached this Tribunal two years after his

retirement.
9. In the result, the application is dismissed. No order as.
to costs, - .
-.&ﬂ,cl 7 . W PP
(D.S.BAHEJAV)j/ (R.G.VAIDYANATHA)
MEMBER(A) | VICE~CHAIRMAN
B. -«



