MUMBAI BENCH, MWMBAI,

1, Criginal Application No. 386 / 1997.

2, Original Application No. 760 / 1997.

- 3. Qriginal Application No. 761 / 1997. s
Original Application No. 528/ 1998.

5. Original Application NoT 529 / 1998,

6. Original Application No. 530 / 1998,

7. Original Application No. 531 / 1998,

Lienooved _, this the ¢ day_of Jecemben. 1998,
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Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon'ble Shri D.S.Baweja, Member(A),

1. P.K.G.Kurup
2. A.D.Gandhi
3. Smt.S.V.Belhe
4. R.V.Apparav
5. M.G.Gaikwad e
6. Smt.V.S5.Chitnis
7. S.Aathony {S
Y

‘8, T.VOJOSe /

9. B,S.Ram
10, Smt.S.B.Nair \
11, C.J.Rozario 7

12, K.K.Nair INC)

13. Smt.S5.S.Jadhav

- C/o.Mr . ,Ramesh Ramamurthy,
A/6, Bhagirath, 2nd floor,
Pahadi School Road No.2.,

J.F.Nagar, Goregaon (East),
Mumbai’, «eo Applicants.

(By Advocate Shri M.S.Ramamurthy)
V/s.

l. Union of Indisa,
through the Secretary,
Ministry of Finance,
Government of India,
Department of Revenue,
New Delhi - 110 O11.

2. The Chiéf Commissioner of
Customs, New Custom House,
Ballard Estate,

Mumbai - 400 mlo

3. Commissioner of Customs,
Mumbai Commissionerate,
New Custom House,
Ballard Estate g
Mumbai - 400 001, :
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- 4, Additional Commissioner of Customs
(P & V), New Custom House,
Ballard Estate, ,

Mumbai - 400 OO1.

(By Advocate Shri M.I.Sethna along
with Shri V.D.Vadhavkar).

And

5. Bikas Chandra Mohanty,
Preventive Officer, -
Bombay Customs,
Mumbai, & 14 Others.

(By Advocate Shri M.M.Vashi)

2, Original Application No. 760 / 1997.
M.I.Shaikh,

MMTC, S/Room,

Sahar Airport, o

Mumbai ~ 400 O91. .

(By Advocate Shri M.S.Ramamurthy)
V/s. '

1. Union of India,
through the Secretary,
Ministry of Finance,
Department of ReVenue,
North Block,

New Delhi - 110 Ol11.

2. The Additional Commissioner
of Customs, Personnel and
Establishment Department,
New Customs House,

Ballard Estate,
Mumbai - 400 OO1L,

3, Commissioner of Customs «
(General) (1),
New Customs House,
Mumbai - 400 001,

(By Advocate Shri #.I.5ethna along with
shri V.D.Vadhavkar. )

4., Bikas Chandra lMohanty,
Preventive Officer in the
Bombay Customs House,
Mumbai & 14 Others.

(By Advocate Shri i.M.Vashi)
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Annamma Yaunan,
Air Intelligence Unit,
Sahar Airport,
Mumbai.
(By Advocate Shri M.S.Ramamurthy)
- V/s.
1. Union of Ind%a,
through the Secretary,
.. Ministry of Finance,
Y, Department of Revenue,

North Block,
New Delhi - 110 Ol11.

.. Respondents. - . [:2F

.’-\\

... Interveners.

... Applicant.

.+ .. Respondents.

... Interveners.”

.I . -Applicant.
| .
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2. The Additional Commissioner

of Customs, Personnel & Establish
Department, ' '
New Customs House,

Commissioner of Customs,
(General) (1) New Customs

House, - - :
Mumbai - 400 0OOl. ... Respondents.

'(By Advocate Shri M.I.Sethna along

with Shri V.D.Vadhavk
" And '

4, Bikas Chandra Mohanty,
Preventive Officer,
Bombay Customs House,
Mumbai, & 14 OCthers. ... Interveners.

(By Advocate Shri M.M.Vashi)
4, QOriginal Application No.528/1998. .
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C.B.Maryapgol
Shramik Hsg, éoc., 5

Room No.7, ‘

Shastri Nag?r _ _
Kanjurmarg EJ,

Mumbai - 400044, «se Applicant.

y Advocate Shri V.S.Masurkar)

V/s. _ -

1. Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,

. New Delhi - 110 O11.

2. Commissioner of Customs (General)
Mumbai New Customs House,
Ballard Estate,

Mumbai = 400 038.

3. Dy, Commissioner of Customs ( P& V ),
New Customs House, -
Ballard Estate,
Mumbai - 400 038. ... Respondents.

(By Advocate Shri i.I.Sethna along
~with Shri V.D.Vadhavkar).
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5, _Original Application No.529/1998.

Y.Satyanarayan,

36/831, Adarsh Nagar,

Worli, . '
Mumbai ~ 400 025, ..+ Applicant.

'(By,Advocate Shri V.S.Masurkar)
V/s.,

l. Union of India through
Secretary, Ministry of Finance,
e artmenﬁ o§‘§egenue,
overnment of iIndis,
North Block,
New Delhi - 110 O11.
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2, Commissioner of Customs
(General), Mumbai New
Customs House, '
Ballard Estate,
Mumbai - 400 038.

3. Dy. Commissioner of ChstomS(PEV).

~ New Customs House,
-—Ballard Estate,
Mumbai ~ 400 038.

{By Advocate Shri M.I.Sethna along
with Shri V.D.Vadhavkar)
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Sudhir Sitaram Kadam,
102, Aarti Appts.,

- L.T.Road, Vazira Naka,
Borivili (vﬁ. ..
Mumbai - 400 092,

(By Advocate Shri V.S.Masurkar)
- V/s.

l. Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,

New Delhi-110 Ou1, -

2, Commissioner of Customs(General)
Mumbai, New Customs House, :

Ballard Estate, .

Mumbai - 400 038.

3. Dy.Commissioner of Customs(PaV),
- New Customs House, '
Ballard Estate,

(By Advocate'Shri'M.I.Sethna along
with Shri V.D.Vadhavkar)
7. _Original Application No.531/1998.
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Ashdk Arjun Salkar,

Bhima-9-401,

Shantivan

Borivili (E),

Mumbai-400 066.

(By Advocate Shri V.S5.Masurkar)

1. Union of India through
Secretary, Ministry of Finance,
.Department of Revenue, -

Government of India,

North Block, - -
New Delhi - 110 Oll.

2. Commissioner of Customs(General)
Mumbai, New Customs House,

fiaatarc Eshatess.
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3. Dy. Commissioner of Customs (P&V), A
New Customs House,

Ballard Estate,’ : ' :
Mumbai - 400 0O38. . ..+ Respondents.

(By Advocate Shri M.I.Sethna along
w1th Shri V.D.Vadhavkar)

8, Opiginal_ AeeliC.a.‘s&sa-ﬁg_éiigZi?Q?; | —
ishnakumar Sitaram Dhurl,

B/3/009, Vrindfaram Dham,

V.B.Pnadke Merg,

Mulund - (E), .

Mumbai - 400 0O8l. ... Applicant.

\(By Advocate Shri V.S.Masurkar)

V/s.

'. Union of India,
hrough Secretary,
inistry of Finance,

Department of Revenue,
Government of India,
North Block,
New Delhi -~ 110 OLl.

Commissioner of Customs (General)
umbai, New Cystoms House,
Ballard Estate, Mumbai - 300 038.

3. Dy. Commissioner of Customs(P&V},
New Customs House,
Ballard Estate,

Mumbai - 400 038. ... Respondents.

(By Shri M.I. Sethna along with
Shri Vadhavkar)

{Per Shri Justice R.G.Vaidyanatha,Vice-Chairman{

These are eight cases filed by Preventive
Officers of the Customs House, Mumbai under Section 19
of the Administrative Tribunals Act, 1985. The official

respondents have filed reply in most of the cases. These

cases were expedited by the order of the High Court.

‘Hence we directed the respondents to file reply within a

short time. But, we find that replies are not filed in
two or three cases, but the learned counsel for the:

respondents submitted that reply filed in one case may

.~ be treated as reply filed in all cases since common

question arises for consideration in all these cases.
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In Original Applicatiogs No. 386/97 76Q/97 and
761/97 Shri M.M, Vashi has filed[492/98 493/98 and 495/98
on behalf of Interverers. We have already allowed the
Miscellaneous Petitions and permitted Shri M.M.Vashi to
address arguments on behalf of Interveners. We have
heard Shri M.S.Ramamurthy and Shri V.S.Mésurkar, learned
counsels for the applicants, Shri M.I.Sethna along with.
Shri V.D.Vadhavkar, learned counsels for the respondents
and Shri M.M.Vashi on behalf of the intervenefs. We‘are
disposing of all these cases by this common Judgment since

Identical questions arise for consideration in all these

casés. : C oy
2. (1) O.A. No.386/97 is filed by P.K.G.Kurup ahd
12 Others. All of them were either UDCs or Stenos in the
Customs Department and came to be selected and promoted
as Preventive Officers. The applicants at S1.No.l to 9
came to be-promoted by order dt. 4.6.1983 and gpplicants
at SI.No.10 to 13 came to be prombted by order dt.3.11.1983.
The érométions were styled as ad-hoc promotion§.

(2) O.A. No,760/97 is filed by M.I.Shaikh. He
came to be pfomoted as Preventive Uff icer on 3.11.1983.

(3) O.A. No.761/97 is filed- by Smt,Aﬁnamma

Yaunan. She was promoted as Preventive Cfficér‘on 3.6.1983.

 (4) O.A. No.528/98 is filed by C.B.Maryapgol. He
was pfomoted as Preventive Officer on 4.6.1983é
(5) O.A. N0.529/98 is filed by Y.Satyan'aray'é.n.".
He was promoted as Preventive Officer on 3.11.1983.
(6) C.A. No.530/98 is filed by S.S.Kadam. He -
was promoted as Preventive Off icer on 3.11.19g3.
(7) 0.A. No.531/98 is filed by A.A.Sélkar.¢vHe

was promotedﬁas Preventive Officer on 19.4.1985.
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(8) O.A. No,.532/98 is flled by K.S. Dhuri.

as promoted .on 19.2.1985.,

]3. - The grievance of all the4applicants is that though
“ their promotions ‘were . styled as ad-hoc, they came to be
&bpromoted as per their seniority and after the prescrlbed
test and verification of the Conf idential Reports and
1nterv1ew by regularly constituted Departmental Promotion
Commlttee. The appllcants were promoted against the
promotlonal quota, but[the post of Preventive Officers the
promotlonal quota is % th and .quota for dlrecturecruitment
is g th. All the applicants have been working-oontinnously
as Preventlve Cfflcers from the dates of thelr respectlve
romot1ons. But, however, the respondents have 1ssued an
rder dt. 4.6.1991 purporting to regularise the-promotlonsrr'
of many officers as Preventive Cfflcers 1nclud1ng all

the Officers. It is stated that the appllcants are entitled
to senlorlty in the cadre of Prevent1ve Cfflcers from the
date of their initial promotion on the theory of‘"contxnqus

of ficiation". The promotion of appllcants was not for a

short time affair or a stop gap arrangement. It was 3 regular;

promotion by a DFC as per the Recruitment Rules, though
wrongly styled as ad-hoc promotion. It is alleged in all
these cases that respondents have since published

e draft seniority list in l997 wnere the aopiioents

are correctly shown except one or two applicants as per their
initial ad-hoc promotion. But, however, subsequently final
seniority list is pnblished, where the senjority nosition

of some of the applicénts is depressed and names of some of
-the appllconts are not at all shown. |

" On these allegations, the appllcants have

- approached thls Tribunal for a declaration that they must

‘be deemed to have been regularly promoted from the date of T

o s kT
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their initial date of promotlon and entltled to senlorlty
- from the dates of initial promotion and they are entitled
to be considered for promotion to the post of Customs
Super intendent. | |

We may also mention that one of the appl;cants
Smt.S.S. Jadhav, (applicant No. 13 in O.A. 386/97) has already
been promotedlas Superintendent on the basis of initial
date of promotion as Preventlve Cfflcer.
4. ‘The respondents have in thelr reply Justlfled
the action of regularising the promotions-of the applicants
in 1991; It is stated that'the applicants were promoted in
1983 or 1985 on ad-hoc basis,‘they came to be regulariseé
by order dt. 17.5.1991.
nts are entitled to claim senlorlty 1n the cadre of
Preventlve Cfflcers only w.e. f., 17.5. 1991. The earlier
ad~hoc promotion will not -confer any seniority te the

<app11Cants The resPOndents have also relled on a

~_..DOP’I’ Clrcular dt 10.4.1989 whlch says that the promotion

would give seniority from the_date of the panel or from

the date of aetual promotioh, whichever is later. In the.

case of officials who have already held higher post on
ad hoc basxs, the date of promotlon w111 be the date of

DrC meetlng. It is admltted that all the appllcants went }:

through the process of selectlon as per the Recrultment Rules
and thén promoted on ad-hoc basis as per orders issued to

them. It is made clear in the said orders that the
proﬁotiohs are ad-hoc and provisional‘and'it will not confer
any seniority in -the cadre on the promotees. It is

theref ore, stated that the appllcants caﬁnot claim any

seniority in the cadre of Preventive Cfflcers prior to

i

3 i : . ’ o ’
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It is therefore stated that applaca-
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17.5.1991 and hence they are.not entitled to any reliefs
prayed far. It'is therefere, prayed that all the applica-~"

- tions be dismissed.

-

5., - The interveners have filed Mi'scellaneous Petitions
in three O.As. viz. M.P. 492/98 in O.A. 386/97, M.P'. 493/98
in O.A. 760/97 and M. P 495/98 in O.A. 761/97 for the llmlted

purpose of vacating 1nter1m orders passed in these cases.,
;Exs could be gathered from Mlscellaneous Petitions filed by
&\\ hem, thelr defence appears to be that they are direct
:ecru1ts and all the applicants are promotees. The.ratlo
xetween direct recru1ts and promotees in the cadre of
dventive Cfflcers is 3:1. There were no promotlonal- e
posts at:all,jBut,‘however, the applicants were given _.‘“
promotions on ad-hoc basis. It is also alleged that the
applicants got ad—hoc promotion by the department without
holdlng the Departmental Promotlon.Commlttee.and wlthout
‘there‘being required number of posts availab&e for
promotlcn from Ministerial cadre. The main thrust of the-

jnterveners is that there were no posts avallable for the

’Ji promotees, theref ore their promotion on ad-hoc basis will

not confer any rlghts on them and it 1s only in 1991 the
1promot10na1 posts .were 1dent1f1ed and aecordlngly_appllcants
were regularly promoted in 1991. Hence it is stated that
_the appllcants cannot claim any seniority on the basis

of thelr ad—hoc promotlon, but are entltled to seniority

in ‘the cadre of Preventive Cfflcers only on and from
17.5;1991. | | |

6. - " The learned counsel for the applicants contended
that the appllcants are entltled to seniority from. the date

of thelr 1n1tial dates of promotion though styled ‘as ad-hoc.
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It was argued that the promotions of the applicants though
styled as ad-hoc was done as per the Recruitment Rules and
on the basis of "contlnuous off iciation" principle, the
appllcants are entltled to seniority from the date of
| 1n1t1al promotion. The learned counsel for the!respondents
contended that the applicants cannot get any §eniority till
theyvare'regularised and they are entitled to seniority
only from 17.5,1991 when they came to be regularised in the
cadre of Preventive Officers. He also relied on DOFT
Circular dt. 10.4;1989. The learned oQunsel for the inter-
veners also supported the stand of the iearned counsel'for
the réspondents and further contended that the applicanto
being promotees had no promotional vacancies or promotionel
quota when they'were initially promoted on ad-hoc basis.
It was-therefore,eubmitted that ipplicants were in excess
of the promotional quota and thé} were promoted on ad-hoc
basis in the vacancies of‘direoi recruits and hence the
applicants cannot get any seniérity'till their{slot.yiz.
‘quota of promotees arises., It was therefore, subnitted
that 1t is only in 1991 the promotional posts were 1dent1f1ed
and therefore the appllcants were regularly promoted in
1991 and hence they cannot claim any seniority prior to 1991.
7e‘ The'question is wnether the ad—hoc:promotion of the
‘applicents §hou;o be treated aslad—hoc till the date of
reédlerieation or the ad-hoc promotion if done as per Rules
should be treated as regular promotlon from the date of the
1n1tlal ad-hoc promotlon '
8. | It is true that ae_per the ‘orders of promotion
it was intended to be an ad-hoc pronotion. Thejorder of
promotion also indicates that it is purely prov151onal and

Wlll not confer any senlorlty in the cadre and the promotees
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will not get any right of absorption in the qadre'on the
basis of such ad-hcc.promofion. Such a conditipn‘finds a
-place in the order of promotion (vide.one_of the orders
of promotion which is at page 24 of éhelpapef boOk.in

. OJA. No.336/97). I

We neced not go-into %o deéide the question on

\first principles -or on the basis of Rulgs‘since the question
$ no longer'res-iniegra, but is covered by a direct

authority of a Constitutional Bench of the Supreme Court.

ficers' Association V/s., State of Maharashtra and Others

eported in (1990 SCC (1&S) 339),_a Constitutional Bench

thé’Supreme-Court consisting of five Hon'ble Judges went
into the question in detail and referred o all the

»~  earlier decisions on the point‘and expressed opiﬁion as

n follows : | | |

» - "We, therefore, conf irm the principle of counting
v - ‘towards seniority the period of continuous .-

of ficiation following an appointment made in
accordance with the rules prescribed for regular
substantive appointments in the service (para

13 of the Judgment)". s ' ' :

- S Again, in para 47 of the reportéed Judgment at
page 369, the Supreme Court summed up their conclusions.
For our present purpose, the conclusion at 'A' is relevant'
and it reads é$ follows :

“(A) Once an incumbent is appointed to a2 post
- according to rule, his ‘seniority has to be
counted from the date of his appointment and not
according to the date of his confirmation.
The corollary of the above rule is that where the
initial appointment is only ad hoc and not
according to rules and made es a stop-gap arrange-

ment, the officiation in such post cannot be
taken into account for consicering the seniority."

That was also a case where there was dispute
between'the interse seniority between direct recruits and

: bromotees._ The Supré@p Court has observed that §§rthe
e e s S - Y -

(§§' 3 'In the case of Direct Recruit Class II Engineering
. T
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© done as per the Recruitment Rules, then of course, the

. flnallsed. . It was found that it was a tase of promotion

-12 - A

promotion ar appointment is done accoréing to Rules though
styled as ad-hoc fhen the seniority Wiﬁl count from the
date of inltlal app01ntment and not from the date of
conflrmatlon. ' ' j

In the nresent case also the%respondents and
the interveners are contending that ap%licants promotion

was ad-hoc and the promotions were regularised only in

1991 and therefore the applicants williget senior ity from
the date of regularlsatlon and not frod the date of initial
-ad-hoc promotlon. But, Supreme Court has rejected this
argument and observed that conf irmation- or regularlsatlon is
of no consequence to dec1de the point of senlorlty

provided, of course, the 1n1t;al.pr otlon or app01ntTent

was done as per Rules. s

If the applicants ad~hoc promotion hgd'not been

apbliéants éannot.éet the benefit of aﬂ—hoc prbmotion
N

STa

Slmllar questlon arose for consideration bef ore
the’ Apex Court in a case reoorted 1n(lq97)6 (SCC) 406
in the case of I.K.:ukhlja and Ors. V/Q. Union of India

and Crs. That was a case where the pronotions were shown

as ad-hoc since the Recruitment Rules had not yet been

as per senlorlty and not by way of stop gap arrangement.
wIt was notlced that the promotees had ‘been promoted though
fon ad-noc ba51s agalnst regular vacancies in the prOmotlonal

';quota. It was further seen that the ad-hoc promoticns were

not contrary to any»statutory.rules. The promotions had

been done by a DPC and made on the basis of menlt list and

] s d
not only on the basis of seniority. The promopljn

W

.




decision of the Apex Court-in the case of Delhi Water

seniority. If the promotions are made ignoring the claims

- 13 -

been made against regular vacancies. It was therefore,
‘held that thdugh the promotions were styled as temporary
’ad—hoc,cannot be said to be a stop gap arrangement.

Then, wgqmake use of—a reference to another

“ Supply and Sewage Disposal Committee and Ors. V/s. R.K.Kashyap |

and Ors, reported in AIH l989 Supreme Court 278. It was
observed that the earlier ad-hoc appointments,when followed
by regularisation of service the seniority should count from
the initial ad-hoc appointment. It is further pointéd out
that if the ad-hoc appointment is made Without considering
the claims of seniors then the ad-hoc service cannot be
ounted for seniority. It is further observed that”if-
the ad-hoc promotions are made in violation of'statutofy
rules or Executive Orderé then also ad-hoc service will

not count for seniority.

e s+ s M s

From the above decisioné what follows is that

B L Ly

it is not material~whether‘the promotions are styled as
ad-hoc or stop gap or temparary. The test is whether the-
initial appointments were really a stop gap in nature or
not. The further test is whether the initial promotions
were made after considering senicrity and as per the
Recruitment Rules. If the answer to the question.is in

the affirmative, then the ad-hoc service will count for

of seniors or if the promotions are made contrary to the

Recruttment Rules or not following the Recruitment Rules or
in excess of the promotional vacsncies then, of course, the
ad-hoc promotion will not count for seniority. ¥w4f¢v~dewﬂ’f;
9. The learned counsel for the intervenersﬁihvited

T U oo e

our attention to some decisions. s I
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In the case reported in 1998(2) SC SLJ 49
(Dr.Anuradha Bodi V/s. Municipal Corpora?ion of Delhi),
the question was whether ad-hoc service-will count for

seniority. In that case it was pointed %ut that the .;\\'

v 1
appointments have been made contrary toythe Recruitment

P

.,_..,..,.,.,
I

Rules and therefore it was held that the ad-hoc service

will not count for seniority. It was later found that

the services had been regularised‘in consultatidn of the

UPSC on 27. 6 1991 and therefore, it was held that senlorlty
will count from the date of regularlsatlon. The reason given
js that prior to regularisation, their ad-hoc appointment o

was contrary to the Recruitment Rules. Even if , in the | 4

*

present case,if on examining the facts we hold that the 3 A
applicants ad-hoc proéztibns were contrary to the A
Recruitment Rules, then certainly the applxcants cannot get
the beneflt of ad-hoc scrvice for the purpose of seniority.
Similarly, in the cese reported in 1993(2) SCC
213 (Dr.M.A.Haque and Ors. V/s. Union of India and Ors.),
the question was about counting of ad-hoc service for the
purpose of seniority. The earlier Gonstitutional Bench
decision in the Direct Recruits cese was referred to in this
case also. It was found that the appointments in that
case were irregular and contrary to rules and further ' = |

by bypassing the UPSC. It was thefore, held that since

jt is back door entry contrary to Recruitment :Rules the

ad-hoc service cannot count for the purpose of seniority. ,' <'V-;4
In the case of Davinder Bhatia and Ors. V/s. B

Union of India & Ors. (1998) 5 SCC 262), similar question

AN

arose for consideration about counting of ad-boc service

for the purposes of seniority. It was also a case where

r B . e e mm e e o
\[’.\
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ad-hpc appointments had been made, subsequently the
adchoc appointments were regularised., It is pointed out |

that the seniority will count from the date of regularisation

’and_§herefore, the learned counsel for the respondents and
the ihterveners want us to hold that regularisation of
service is necessary for the purpose of counting seniority.
IV R YRR
§§31f we peruse the facts of that case,iha{ the earlier
v_" \\ad-hoc promotion was not as per Rules, there was no process
K“\\of selection when earlier ad-hoc promotioh was done, The
appointments were made on ad—hoc basis as a stop gap
\ arrangement, though the post was a selection poét; this is

('Y what the Supreme Court observed at page 267 in para 6 of the

reported Judgment ¢

"The appellants, no doubt, have been brought to the |
reservation side prior to 1978 but admittedly
there had been po process of selection in their
case and they were posted as Enquiry—cwn-ﬂeservation/'
Clerks merely on ad hoc basis as a stopgap
arrangement. The post of Enquiry-cum-Reservation
Clerk being a ‘selection post, the person like the
appellants who were posted against those posts
without going through the process of selection on
ad~-hoc basis do not have a right to be in the
cadre until and unless they are duly regularised
after going through a process of selection. In y
the case in hand, this process of selection was
P made only in the year 1982 and the appellants

: : have been absorbed in the cadre of Enquiry-~cum-

. Reservation Clerks after being duly selected. 1In

this view of the matter, their continuance on
ad hoc basis from 1978 to 1982 cannot be counted
for the purpose of their seniority in the cadre
of Enquiry-cum-3eservation Clerk nor can. they
be held senior to the women candidates who were
directly recruited as Enquiry-cum-Rleservation
Clerks under the changed policy by undergoing
a process of selection."

Therefore, from the above observation we can '@

clear ly gather that the initial ad-hoc promotion was not
as per the Rules and not after subjecting the candidates

to selection process, the post being selection post. It is

only later the candidates were subjected to selection
, _ e Ao e e
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‘Judgi=cLo =f this Tribunal pertalning to the same department. E'f”

in O./.

dt. 1u0.2.1990 in T.A. No.390/87

Union Telia & Urs.). In that case the applicahts had.

been ;~ -~ oA 25 Examiners in the Customs Debartment on

ad he snd the application was filed to direct the'.

Goverx © 1o ragularise their services from tée date of

initicl [ruomction. The Tribunal examined the facts of the f‘

case @ ! found that the regular DiC ‘had considered the claim M

of all il elizible Officers for promotions as Examiners

and ti. s-17cted the applicants of that.case, though the

order .t iusued as an ad hoc promotion, %heagh all of them

were v Zizy Tor nearly 10 years,the Trlbunal hald that

since lii- afplicaﬁts had been selected and prométed by

a duly cu..olituted DPC their ad hoc promotions was ordered

to be s.lavised from the date of their 1n1t1a1 selection. 'y
Then at page 53 of the same paper book in O.A. o

386/,., .o have another unrepofted Judgment of ?hé samé

depar. i 4t. 18.7.1991 in U.A. 362/90 and conr{ected

casec Lf.".lghajan & 10 Ors. V/s. Union of India), where

the q*y--iJn was apout seniority and regularisation of the

serv;;;; of App;aisers. It was found that thefDFC"had

consic..-< ihe claim of the eligible officers and promoted

the a. Li.-nts as per Rules and therefore it was|held that

théy sititled to claim seniority from the date of

initiz> ,:onmotion and not from the date of regulgr'satioﬁ.'

- 16 =

«:d ilen formally selected and thereafter orders
awion were issued,

e gpplicants have also relied on two unreported

The copies of the Judgments are annexed to the O.A.
No.386/97. E
h -

e 43 we have the unreported Judgment

(V.C.Jagwani & Ors. V/s.
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10. Therefore, ‘the' de0151ons relled on both the 51des

le d us to one and only onecggzg;:%ce. If the ad hoc

promotions or ad hoc appointments were done as per Rules

‘and af ter conslderlng the senlorlty,then the promotions must
_ be held to be regular from the initial ad hoc appointment

J\ itself. If, however, thékgg;;;;;; or promotions are mede

(\l\ ignoring the claims of seniors or contrary to the Recruitment

Rules or in excess of the quota;then the ad hoc service will

not count for seniority. This'is the law laid down by the
Apex Court. Now, therefore, we will have to apply the above
test to the facts of the preseht case and f ind out whether
thé initial ad hoc promotions of the applicants was on the
bssis of seniority, on the basis of rules and within the
qu@ia_of prbmotees. If the answers to these questions are
in the affirmstive, then the applicants ad hoc service will
be deemed to be regular service for the purpose of seniorif;.
If the answersgi:%in the negative then, of course, the app-
licants cannot get the benefit of ad hoc service for the

purpose of seniority, but they are entitled to claim

seniority only from the date of regularisation in 1991.

A - 11, ‘Now, coming to the facts of this case, we find

that most of the facts are not in dispute. The fact that
all the applicants were promoted on ad hoc basis either in
1983 or in 1985 is not in dispute. It is also an admitted
fact that eversince the ad hot promotions, all the
‘applicants have been worklng in that capacity w1thout any
break even for a single day. Now, we have to find out

| whether the ad hoc promotions were as per rules. The
applicants are govefned by the Customs Department({Croup 'Ct)
Recruitment _Rules, 1979. All the applicants were promoted

~ as lreventive Cfficers Gr.l (0.G.), Item No.4 in the /

 teprante e
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Recruitment Rules pertsins to freventive Officer (0.G.).

It is a Group 'C',Non-gazetted post. The mode of promotion
in column No.6 is shown as "Selection". There is also a
note that the candidate should be requirea to pOSSess

such physical stéhdard as may be prescribed and .should pass
such written and physidal test as may be prescribed. The |
mode of Recruitment in column No.ll is shown as 75/ by
direct recruitment and 254 by promotion. The feeder cadre
is mentioned in column No.lz‘as JICs, Stenographers with

5 years service in the grade. Column No.13 shows that th_ej
selection should be made by a DFC consisting of the
Collector of Customs as the Chairman with two Membeérs who
should be two Group 'A' Officers of the Customs House and
one Assistant Commissioner of Income-tax.

The learﬁed éounsel for the respondents has -
placed before us the Departmental Promotibn Committee
Proceedings. We find that a regularly constituted committee
has considered the selection of the applicants for the post
df'Preventive Officer.

For instance in the first DFC pertaining to the
applicants which ‘was held in February, 1983, we find that
the DFC consisted of Collector of Customs as Chairman,
one Deputy Collector of Customs, two Assistant Collectors
of Customs'and an Assistanf Commissioner of Income-tax.
Similarly, in all the DFCs with which we are now concerned
we find such regularly constituied DFC has considered the
cléim of all the applicants for the purpose of promotion
to the gfade of Preventive COfficers. It is not an ordinary
committee or the appointing officer who has just made some

r3aA,
ad hoc promotion on the basis of seniority. ¥or it is a

" - . [

case of promotions of the applicants being considered by a

*
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regularly constituted DFC as per the Recruitment Rules
consisting of Collector of Customs as its Chairman, three

members /including an Assistant Commissioner of Income-tax.

12, ‘Then we find that the DIC has considered the
claim of all the eligible Officers by holding a test énd
y conducting'ah-interview and giving mafks,vthat means all
the Cfficérs in the zone of considerationvhaﬁe been
x\\'bconsidered on the basis of their seniority and also on the
Yasis of their merit viz. written test and interview in
‘ \\ ddition to physical test. This,we couid gather from all
7 he DrC pfoceedings pertaining to these cases which are
: aced before us. The DP3 proceedings élso'give us the
| [\ ks allotted to each candidate and then on the basis of
o the marks, select panel has been prepared. VWe have seen the
vaC proceedings of February, 1983, OCtober, 1983 and the
DPC of 1985 which pertain to the applicants in all these
cases. Therefore, it is t:; case d; aArégularly constituted
DPC and it has selected the Officers for the purpose of
~promotion on the basis of requiremént prescribed in the
Recruitment Rules. In fact, this positién is not diSpd%ed
by the Official Respondents. “We find there .is clear
adnissibn in the written statement of the respondents that
the candidates were selected after observing the formalities
‘as per the Recruitment Rules.
13, In O.A. 386/97, we have the affidavit of
Gurbans Singh, Dy. Commissioner of Customs,as aff idavit
~in reply.to the application. At page 111 of the paper book,
in para 9 of the affidavit, it is stated as follows @
ng, With reference to paragraph 5(d), I say that

the ad hoc promotion of Freventive Officer are on
the basis of selection basis i.e. seniority-cum-

»

fitness wherein a candidate has to qualify. the :-
(i) Fhysical test, _

(ii) ACRs for the qualifying period,
i.e. Q5 years.

(iii) Oral interview by the Commitﬁsﬁ.
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I say that the regular promotion of ad hoc
Preventive Off icer are held on selection basis
-i.,e., seniority-cum-merit wherein the ACRs have

to be considered. Thus, for the regular promotion
held on 17.5.1991 the facts of selection are ‘

different from that of the time of ad hoc promotion f :

in view of ipstructions_és stated above."
(Kéourse,jlater he has stated thét for a_regulér prdmotioﬁ'*
differéni considerations apply. But, né material is’placéd
bef ore the Tribunal in the form of pleadings or any
document to show what other materials or considerations
were:taken’into consideration for regular selection,

'In 0.A." No.760/97 we have the?affidayit

in reply df,Gﬁrbans Singh, Deputy Cbmmi§sioner of Customs

L3

ané at page 87 it is stated as follows 2

"wIn the E.0,0. No.366/83 dt. 3.11.1983, a total W

of 24 UDC/Stenos were promoted as Preventive
Of f icers on ad-hoc basis (the Applicant is
figuring at “3r.No.23 (Ex.B to the Petition). The
said promotion was made after the candidates

.successfully got through the oral Interview and
on consideration of their past A.C.R.s. These
applicants were called for the interview only
when they qualified the Physical Test laid down

" foor the said promotion., TZe successful candidates
were promoted to officiate in the grade of
Preventive Off icers on purely ad-hoc: basis
w.e.f, -the date they assumed charge and until
further orders. The DFC which met on 17.5.1991
for regularising the Preventive Officers who

. were working on ad hoc basis from 1983-90,
considered the COfficers in chronological order."

In O.A. 528/98 we have the affidavit in reply
of O.A. D?sbuia,.Assistant Qommissioner of Customs
and'the'releVaht pértion is inipafa 8'(at:page 142 of the
'paper,book), which reads as follows : - ~

"The said promotion was made after the candidates
successfully got through the oral interview
and on ¢onsideration of their past ACRs these
applicants were called for the interview only
when they qualify the ph{Sical test laid down
by the said promotion. The successful candidates

~were promoted to officiate in the grade of

“Preventive Off icer purely on ad hoc basis w.e.f.

- the date they assume charge and until further
orders,” o C '

It is therefore, seen that the respondehts have

adniited that the applicants promotions were doS?/by holding |

[N
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‘nritten test, interview, passing of physical test and on

examifiation of C.Rs, for 5 years. These are all the
_req irements under the rules, nothing more need be done.

The argument of Mr.M.i.Vashi, the learned counsel for thé

.

| nterveners that regular'promotions:can be done oniy by

" \¥ brC and.witnout'being processed‘by'a DFC the applicants
" anmol 'lalm regular promotlon from 1983, has no merit. We have

' | B\;een from the records that .a regdlarly constltuted DIC - as-

rovided in the Recrultment-aules con51st1ng of Collector

as Chairman and Members etc, the appllcants have been

»s;lected for promotlon, The appllcants have been subgected
to the same selection procecs as mentioned in the Recruitment
/Rules and that too by a;regularly constltuted DAS as provided
the Recr’uitment'Rules_. From the_'above discussion“an‘d
.the materials on record, we can safely concldde‘that the
initial ad hoc promotlons of the appllcants was as per the
Recru1tment Rules." It was not & case of mere ad hoc or
i fstopgap arrangement made dehors the Rules. s |
14, . Now the only p01nt af controversy is whether the
applicants promotlon-was within the quota of promotees or
- in excess of thelr quota.. It cannot be disputed'that if the
promotion of the promotees is in excess of thelr quota then
normally they cannot ‘claim senlorlty over dlrect recruits
to the extent thelr quota has exceeded. This conclu51on
1s subgect to one explanatlon viz. when promotees thougn
'.promoted in excess of their quota have contlnued on ad hoc
ba51s for nunber of years and that dlrect recrultment has
-not taken place for number of years resultlng in breaklng
of the rota quota‘ﬁule. But in the present case such a
51tuatlon does not arise. The thrust of the argument of the

interveners and also the learned counsel for the/respondents

s g e e s S ey s ST WSS e - - - e . e
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There is nothing in the DFC record to show that any promotee

“'mentlons t

"19 and anticipated 6.

dthe dlrect reauits- are already in excess of thelr/qﬁota. :

i

is that the appllcants have exceeded the promotlonal quota
and they have occupled the slot meant for dlrect recruits

and therefore they cannot get seniority from the date of

_ad hoc promotlon and they w1ll get senlorlty only when

thelr promotion is regularlsed w1thin their quota dependlng

upon the vacancies from time to time. The argument of the

.respondents and the interveners,is no doubt attractlve,
: but it is not based on any material on ‘record., The
: respondents or the 1nterveners have not placed any material

~on record to show that the promotion of the appllcants was

in. excess of the quota of promotees.

15. N On the other hand, we have seen the DPC proceedlngs

. placed bef ore us which belies any such thing of the

‘promotees being in excess of thelr quota. - o

In the .DIC proceedlngs of February, 1083 1t is

”:mentloned by the Committee that there are 19 GXIStlnG

vacancies and 16 ant1c1pated vacanc1es "to be fllled in by

‘promotion from amongst UU"s/Stenographers and Women Searchers.'t

_ Therefore, the connlttee had taken into con51derat10n only

vacancles which are to be filled only by promotlon. ' N

is considered for a dlrect recrult quota The older of

"promotlon also shows .that the promotlons are agalnst

substant1ve ‘vacancies vice Cfflcers further promoted as

The Dﬁs minutes are in two flles.i In one file

Appraisers.-
: ep dt. 21.3.83

the vacanc1es are calculated the offlce Note[clearly

hat in the cadre of Preventlve Cfflcer Gr.l (OG),

for the departmental candidates viz. 25% of the total

vacancies occurred 51nce the last DFC in 1982 are existing

"Then, it is further mentloned that

b L e
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Therefore, from the two files of DFC of February,

‘we can safely conclude that the promotees are
cgnsidered only for promotion to thelr quota and not to the

quota of direct recruits and further it is seen that the

‘direCt recruits were already in excess of their‘quota.'

16, Then, we come to the next DIC which is relevant

for our present purpose viz. DiC held in October, 1983.

(\\\ In the first sheet itself we find that there were 72

vacancies of which it has calculated that 58 belongs to

. promotlon quota and 17 belongs to direct recrult quota,

"> then they have ant1c1pated three vacancies., Out of the 58

wacancies 1n the promotees quota in thc selection process

' only 35 candidates passed It is therefore, seen that it is
jhé casqgiere being 58 vacancies for promoteei?%nly 35
‘candldates were selected after the selectlon process. .

.’Instead of there belng any excess. promotion of - promotees, it

'-15 a case of there being short fall in the promotees quota
due to the selectlon process. |

A Then we come to the last D¥C with which. we are -’

. concerned which. took place in February, 1985, Here also we
find from the DIC record that in February, 1935 there were
62 vacancxes Then it was found that direct recrults were
already in excess and- therefore, the promotees are entitled
to 4l vacancies, Ve have already seen from the Recrultment
‘Rules that the: ratio between dlrect recruits and promotees
is 3 1 therefore for 62 vacancies pronotees are entltled
tto 15 or 16 posts only, but- since dlrect recrultsbgrgtalready

| in excess of their quota 1t-has to be adjusted by giving

4\0Ylpromotlon-mere to promotees. The details have been worked

out and 4l vacancies were earqnarked for promotees.
'Therefore, even in this DIC also there is no Recruitment

of promotees in excess of their quota. On‘ihe other hand

—— = ey e e s
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~ we find that the direct recruits'were_in excess of.theirz
Aquota and not the promotees. ‘

Therefore, from all the 3 DHSs pertalnlng to the 4
present appllcants we find that thelr promotlons were not | :f*

vln excess of the1r quota at all and their promotions were

" well within the pronotees quota. In such a case, the

direct recruits cannot have any grievance about the :‘?ﬁ,
promotion of the epplicants and about treeting their_ -%Jij ':y
‘promotions as regular from the‘dete:of their initial | e
ad hoc promotion." ‘ k o | | . Lo

7. . The reason why the promotion of "the applicants wer'e

shown ad hoc was that in the earlier’l982-DP3 the prOmotees 1

N

.were shown as ad hoc., Therefore, in the subsequent DiCs e _{ '
‘also showed. the promotlons of promotees as ad hoc only, e
No other reasons could be gathered or 1nfered from'the
| records as to why the promotlons of the present appllcants - N_f'é
were shown as ad hoc." It was a case of promotlon within N
“.quota, it -was a case of promotion as per rules and by a o _'-.“'>-;;
regularly constltuted DEC prescrlbed under the Recrultment | |
Rules and the promotlons were made agalnst regular : ' ;QSS‘p

o
substantlve vaconc1es and hence there gere no rhyme or .

reason to show the promotion as " ad hoc. As already stated
the appllcants have been continuously worklng in their
promotlonal post from 1983 tlll now for “the last 15 years.
As p01nted out by the COnstltutlon Bench of the Supreme
Court in the Dlrect decrults case, 1f the promotions

have been made“as per Rules and contlnued for a number of

years it must be held to be regular'promotion or regular B ,.'f_;:

selection and the applicants are entitled to clalm seniority. | - i)

from the date of their initial promotion though styled as.

-~

ad hoc.

e p— v P .
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18. The” only other point which requires to be
considered/is the strong reliance placed by the 1ntefveners
and by the respondents on the official memorandum
dt. 10.4,1989 issued by the Department.of Personnel. That -
Ix€ular only says that in case of p:omotions,'senioriiy
ounts either from the date of.DHS or from the date of
actual promotion whichever is later. The argument is that
™\ since the applicants were regularised by a DIC held in 1991,
(‘Q\ as per the Circular, the applicants will get seniority
only from the date of DPC and not from the date of
heir earlier ad h&c promotion. |
r In our view, the argumént is mis~placed. Even
if we accept this argument as correct, it does not affect
the applicants in any way. ngg;ﬁ héfd that the earlier
b DPC held in 1983 and 1985 was a valid and regular DeC,  The
subsequent DFC held in 1981 is of no consequence. If on the
basis of the Judgment of the Supreme Court we hold that the
applicants initial promotion itself was a regular promotion
and the earlier DFC proceedings must be held to be regular
DPC proceedings, then the 1989 circular makes no difference.
If 1983 DiC is deémed to be a regular DFC and if 1983 promo-
tion is held to be regular promotion then naturally,
even if we apply 1989 circuler, applicants will get
seniority either from the date of DIC of 1983 or actual
promotion of 1983. If we had accepted the respondents
contention that the 1983 promotions was purely stopgap
arrangement and was done dehors the rules and cannot give
seniority to the épplicants, then, of course the 1991

DIC would become regular DFC and then naturally the seniority

will have to count from the date of regularisatigp. But




-under Article l4l of the Constitution, the Circular of

(5) OA No. 529/98, (6) CA N6.530/98,(7) OA No. 531/98 and

=26 -

in view of our eatlier finding that the initial promotions
of 1983 or 1985 was done as per rules and by a regularly

constituted DIC and in view of the law declared by the ' T

highest Court of the land in Direct Recruits case, the ~

appllcants are entitled to get seniority from the date of e

thelr initial promotion though styled as ad hoc. That is

the dictum of the Supreme Court which is blndlng on everybody |

1989 notwithstanding.
Taking any view of the matter, the applicants
are entitled to claim their seniority from the date’ of e

their-initial promotion and not from the date of the 7Y

alleged regularisation in 1991. , : SR .

Sy

19.  In view of this finding of the appllcants are -

=

entltled to succeed.
eight

20. In the result, all the[app11Catlons viz. (l) OA No. 386/97,t
(2) OA No.760/97, (3) A No. 761/97 (4) OA No.528/98,

(8) OA No.532/98 are hereby allowed as follows : -

(1) All the appllcants are entltled to get thelr ?5;
~seniority in the .cadre of Preventive Cfficer
Gr.I (0G) from the date of their initial

. ad hoc promotions.

(2) Since the applicants have put in the quallfylng
service of 8 years they are entitled to be
considered for the. promotion to the post of
Superintendent of Customs on the b351s of
their seniority and if they are oui_e£ the
zone of consideration and otherwise found
suitable.

(3) The interim order passed in all ﬁhese cases
keeping certain posts of Superihtendents

——

vacant is hereby vacated. ’j“”JQ,M“«“f’,f”
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(4) The Respondents are at liberty to hold
review DiCs for selecting candidates for the
post of Superintendent of Customs and if

applicants are within the zone of consideration

and {f they are found eligible and suitable for
promotion they must be given promotion
from the date of their immediate Junior being
given promotion subject to giving'notional
benefit of seniority in the cadre of
Superintendent of Customs from the date junior
got promotion and to grant whatever
consequential benefits that are due to them
as per rules,

(5) In the circumstances of the case there will
be no order as to costs.

VICE -CHAIRIAN
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