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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MIMBAT BRENCH, MUMBAIL.

ORIGINAL APPLICATION NO.438/98.

v M{st THE, 13 DAY OF TJan, 1999,

Hon’bla Shri Justice R.G.Vaidyanpatha, Vica-Chairman,
Hon’bls Shri D.S.Rawaja, Mamboar(a).

Dr.Ashok Tatoba Khade,

4-A. Matru-shraddha,

Near Saihaba Mandir,

Radlapur {Wagt),

Kulgaon. .

District : Thans -421 503, ... Applicant,

(By Advocata Shri §.P.Kulkarni)
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G.0.1. Ministr

10/4, Auck
Caleutta - 700 001,

2. Ths Genaral Managar,
Ordnanca Factory,
Indian Qrdnanca Factorias, :
Departmant. of Dafanca Production,
Ministry of Dafanca, G.0.1.,
Ordnanca Estata, P.0. Ambarnath,

0.E, Ambarnath. Dist.Thane - 421 502,

Govarnmant of India,
Raksha Rhawan,
Now Dalhi - 110 001,
4. Tha Sacratary,
Dapartmant of Production & Supplies,
Ministry of Dafance, Raksha Bhawan,

Now Dalhi - 110 001, ' .~ Respondents. -
{Bv Advocata Shri R.K.Shatty) o

(Par Shri Justice R.G.Vaidyanatha, Vice-Chairman)
This is an application filed under saction 19 of tha Administrative

Tribunals Act, 1985. Tha raspondants have filad their replv. Ws have heard
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2. Tha applicant was appointad ical Officar on short tarm basis

in tha Drdnanbe Factory Hospital at Ambarpath. The first appointment was from
29.8.1304 to 31.12.19%4. Ths said pariod of appointment cams to be axtsndad
from time to time and hs is still in sarvice avan now. Ha was earlisr granted
the minimum of pav in ths pav gcoala of Re.2,200-4,000, Now after the imple-
mentation of the Vth Pay Commission Report, the pav of the Madical Dfficers

has haan fixad in ths

2y scala of Rs.2,000-12,500, On tha basis of this new

scals,cartain arrsars wers paid to the applicant to the axtant of Rs.84,229/-,

hean made to tha annlicant and tharafora, issued a lsttar dt. 8/13-5-1988
stating that axcass amount of Rs, 64,329/- has hsan paid to the applicant and

the applicant was callad upon to ro-pay that amount failing which the amount
will bha daducted from his futurs salary. Bsing aggrisvad by that lattar the

fribunal for quashing the same and for other
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is that under the sarliar appointmant ordar
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Govarnmant of India. His cass is tharafors that the demand of the Raspondents

Officars.

2. Tha raspondents in their reply have asserted that the applicant was on-
a contractual emplovmaent in a particular pay scale and a particular amount of
nay and hsa is not anptitlad to tha beanafit of ravision of pav on tha basis of
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the Vth Pav Commission Report. It is also stated that the applicant was not
selactad through ths regular channel viz. UPSC, but it is only a cass of

avmant mads for the pariod from 1.1.1996
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t0 3.4.1998 has to ba racovarad from the applicant.

3. Tha learnad counsel for the applicant has gquestionsd the corracinasse
and lsgality of ths claim made by the raspondents demanding allegad over-

Commission Report was acoapted by the Governmant, tha applicant is antitlaed to

=S4

the minimum of ths revisad pay scala. Ha therafors,
arrears warg paid to the applicant was perfactly justifiad, His alternative

argumant is that the applicant iz sntitlad to squal pav for agual work like
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As far as prascribing a particular cut off pariod is concarnsd

submittad that, it is a matier of policy which cannot ba intarfarad with by a

1al work strictly”

doas not arise in tha facts and circumstances of this case. The only auastion
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for consideration is whsther ths racovery saucht to be mads from th

et

applicant is justifiad or not. The applicant himself has produced ths

Governmant ordear ragarding implamentation of the Pay Commission Report which
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is at pags 30 of the paper bhonk. A perusal of that Rule shows that the Pay
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Commizsion Report will apply to all ths o
to

to catagorias of Govarnmant Servants

classas of amplovess are shown to whom tha now Pay Rules will not apply. The

ralavant clauga is {s), which roads as undar -

"Parsons amnlovad on Contract excant whare the contract providas
otharwisa;

Therg is sarious digspute batwasn tho parties on the question whether applicant
comes within this clause or not.

Admittadly, the applicant is not a regular emp?byae. His procass of
selaction was also not as par rules. According to Rules, a Doctor has to ba
appointed through PSC. Since there was no ssalaction throuah UPSC for soms

time; in the exigency of sarvice the administration appnintsd certain Doctors

on short term basis. Ons of ths appointment

Q

rders is at page 22 of the paper
book. It says that ths applicant is appointed on short term basis for short
pariod from 2.7.1997. Tha remuneration is shown as Rs.2,200/- p.m. which is

the minimum in the pay scals of Rs.2,200-4.000., There is no clause in tha

appointment crdar that this pay is subject to revision due to any reasen.
A, Tharafore, the order, on the face of it, shows that it is puraly a

contractual anpointment for a certain pariod, for a certain fixed amount. The
fixad amount is the minimum in tha pay scale with qual allowances. In our
view, the applicant squarely comes within the sub-clausg (a) éxtracted abova,
If once ws reach that conclusion then tha applicant as of right is not
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antitled to the hanefit of the ravision of pay scales unless the government

passas an order extending that banefit to the applicant or similarly situated

parsons.
6. In fact, it is brought to our notice that the g@vernment has axtendsd
the bhanafit of new pay scales subjact to payment of minimum pay in the new pay

scala to short term Medical Officers w.e.f. 2.4,1998, The said order is at

|'f

The lsarnad counsal for the applicant contended that the govarnment
cannot fix a cut off date arbitrarily and even for such short term Doctors the
cut of date of 1.1.1898 as applicable to ragular government emploveas should
have baan applied. He cited soma authorities on the point regarding validity
of fixing a cut off date.

[N

It cannot be disputad that whanovar govarnmant prescribes new pay
scalas or naw banefits, it can fix a cut off data. Therafore, fixing of a.cut
off dats hac to be dons in averv case whanovar new benafits or new pav scalas
[
are givan. Tho question whethar in the given case a particular cut off date
ig fixed arbitrarily or not is a mattor depanding upon the facts and
circumstances of tha casa. Rut fixing a cut off date itsalf cannot bs called
as discrimination. Hara the applicant is not a regular emplovea. He is not

salacted as per the normal rules of Recruitment. Tharafore, the anplicant on
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it cannot claim parity with the racularly appointed Dnctors who
nointad through UPSC. Therafore, paopla like applicant bhelong to a
,tharafora, cannot claim parity of employment along
with ragularlv appointed psonle., Therefore, in these circumstances; we do not

find merit in the contan t’s counsal that cut off date
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regarding short term Doctors is rb1trarv or illeagal,
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1. Though wae hava found that the government has issued the order dt,

2,4.1998 fixing the pay of short term Doctors at Rs.8,000/- plus allowances
w.o.f. 3.4.1998, so far as the applicant is concernad, we find even prior to

this order thera was an appointment order in his favour prescribing minimum of

Rs.R,000/- in tha pay scale of Rs.8,000-13,500. Therefors, notwithstanding
the general govarnment order by virtue of this order of contractual employment
dt.21.12,1097. the applicant is entitled to get Rs.8,000/- p.m. plus usual

allowancas w.e.f. 1.1.1998, Rut, it appears that the administration has
already mada over-pavment to the applicant from 1.1.1994 ti11 31,12.1997. In
our view, this excess payment for this pariod will hava to be adjusted or

refundad by tha applicant.

P

3. Wo ara also not imprassad bv the argument of ths learned counssel for
the applicant that bafore demanding recovery, the administration should have
issued a3 chow cause notice to the applicant. This is a case where thara is an
Arithematical calculation of arrears paid to the applicant, Thers is no -
complicatad quastions of law or fact involved. Inspita of ths order of
appointment fixing cartain amount,by mistake, some excess pavment is made to -
the applicant. The amount ig demandad within a month or two after the
pavment. Henca, in these circumstancas no injustice is caused to the
applicant or no prejudice is caused to ths applicant whan the administration
demandad the recovarv without issuing a show cause notice. Theraefore,; in the
facts and circumstances of the case, we ara inclined to hold that thare is no

f natural justice or at any rate no prejudice is-
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causad to the applicant since it is case of calculating the arrears

g. In viaw of tha ahova discussion, our finding is that excess pavment
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has baan mads to

For this pariod,

the applicant for the nariod from 1.1.1898 to 31,12.1847,
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the a

asult, the application is allowad partlv. It is declared that

pplicant ig liable to refund the over-paymant mads to him only for the

rom 1.1.1088 to 31.12,1997. Tha raspondants shall calculate tha same

frosh demand to the applicant and deduct Rs.2,500/- p.m. from the

start racovary

1999 pavable on 1.2.1998, Tha respondants can

at the rate of Re.2,500/- p.m. towards tha demand till the

excass payment is fully racovered. If, howsver, the applicant resigns tha jobn
or the administration tarminats his services for any other reason, than

for whatavar

approach ths

balancas is dua from the applicant, libarty to the respondants to

Civil Court for racovering the amount according to law. In the

circumstances of the case, thers will be no order as to gosts.
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{R.G.VAIDYANATHA)

VICE-CHATRMAN



