IN THE CENTRAL ADMINISTRATIVE TRIBUMNAL,
MUMBAI BENCH, MUMBAI,
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1. Criginal Application No. 386 / 1997.
2, Original Application No., 760 / 1997.
3. Qriginal Application No. 761 / 1997.
4, Qriginal Application No. 528 / 1998.
5. Original Application No. 529 / 1995.
6. Original Application No. 530 / 1998.
7. Criginal Application No. 531 / 1998,

enoed _, this the [ day of Jecemben. 1998,

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon'ble Shri D.S.Baweja, Member(A),

1. P.K.G.Kurup ' 7
2. A.D.Gandhi '
3. Smt.S.V.Belhe
4, R.V.Apparav

5. M.G.Gaikwad

6. Smt.V.S.Chitnis
7. S.Anthony

8. T.V.Jose

9. B.S.Ram
10. Smt.S.B.Nair
11, C.J.Rozario
12. K.K.Nair

13. Smt.S5.S.Jadhav
C/o.Vr ,Ramesh Ramamurthy,
A/6, Bhagirath, 2nd floor,
Pahadi sChOOl Road NO.Z.,
J.P.Nagar, Goregaon (East), '
Mumbai. eoe Applicants.

(By Advocate Shri M.S.Ramamurthy)
V/s.

l. Union of India,
through the Secretary,
Ministry of Finance,
Government of Indis,
Department of Revenue,
New Delhi - 110 Ql1.

2, The Chieéf Commissioner of
Customs, New Custom House,
Ballard Estate,

Mumbai - 400 OO1.

3. Commissioner of Customs,
Mumbai Commissionerate,
New Custom House,
Ballard Estate 1
Mumbai - 400 001. ‘
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- 4, Additional Commissioner of Customs
(P & V), New Custom House, ‘
Ballard Estate, . i
‘Mumbai -~ 400 061. :

(By Advocate Shri M.I.Sethna albhg
with Shri V.D.Vadhavkar}.

- And

5. Bikas Chandra Mohanty, . ' _
Preventive Officer, @ = =~ -—
Bombay Customs,

Mumbai, & 14 Others.

(By Advocate Shri M.M.Vashi)

2, Original Application No. 760_/ 1997.
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M.I.Shaikh,

MMTC, S/Room,
Sahar Airport,
Mumbai - 400 091.

(By Advocate Shri M.S.Ramamurthy)
V/s.

1. Union of India,
through the Secretary,
Ministry of Finance,
Department of ReVenue,
North Block,

New Delhi - 110 O11.

2. The Additional Commissioner
of Customs, Personnel and
Establishment Department,
New Customs House,

Ballard Estate,
Mumbai = 400 OC1,

3. Commissioner of Customs -
(General) (1),
New Customs House,
Mumbai - 400 OO1,

(By Advocate Shri #.l.Sethna along with
shri V.D.Vadhavkar.)

4, Bikas Chandra HMohanty,
Preventive Officer in the
Bombay Customs House,
Mumbai & 14 Others.

(By Advocate Shri i.lii.Vashi)
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3. Qriginal Application No.761/97.

Annamma Yaunan,

Air Intelligence Unit,
Sahar Airport,

Mumbai.

(By Advocate Shri M.S.Ramamurthy)
V/s.
1. Union of Indga, .
through the Secretary,
. Ministry of Fipance,
1. Department of Revenue,
North Block,
New Delhi - 110 Ol1.

. i,

e o.o"l Respondents. . F

—

s+ - Interveners.

...‘Abplicant.

coo Respondents.

«.. Interveners.
[

... Applicant.




A

- 2. The Addltional Commissioner
of Customs, Personnel & Establish
Department,
- New Customs House,
Ballard Estate,
© Mumbai - 400 OOl.

3. Conmissioner of Customs,
(General) (I) New Customs ,
House," , o : .
Mumbai = 400 001. - ..+ Respondents.

(By Advocate Shri-it.I. Sethna along
- wlth Shri V.D.Vadhavkar)

And

4, Bikas Chandra Mohanty,
- Preventive Officer, -
Bombay Customs House, '
Mumbai, & 14 Others. ... Interveners.

(By Advocate Shrl M.M. Vashi)
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C.B.Maryapgol
7&% Shramik Hsg. éoc.,

Room No.7
Shastri Nag?r

| Kanjurmarg | o
\j& Mumbai - 400044. ees Applicant.

By Advocate Shri V.S Masurkar)

V/s. -

. Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,

/ Government of India,
North Block,

New Delhi -~ 110 Ol1.

2. Commissioner of Customs (General)
Mumbai New Cus$oms House,
Ballard Estate,
- Mumbai = 400 038

3. Dy. Commissioner of Customs ( P&V ),
New Customs House,
"Ballard Estate,_ : . '
Mumbai - 400 038, ... Respondents.

(By Advocate Shri i.I. Sethna along
with Shri V.D.Vadhavkar).

9. 9{.1.3.1.99.1._"*2911%“99_'&9:@22[.1.225;
Y. Satyanarayan,
36/831, Adarsh Nagar, _
Worli, :
Mumbai - 400 025. .++ Applicant.

(By Advocate Shri V.S.Masurkar)
V/s. :
1% Union of India through
Secretary Ministry of Flnance,
artmenﬁ og %eéenue,
ia,y

o ernmen
- North Block,
New Delh1 - 110 Oll.
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2. Commissioner of Customs
(General), Mumbai New
Customs House,

Ballard Estate,
Mumbai - 400 038.

3. Dy, Commissioner of Customs(P&V),

New Customs House,
Ballard Estate,
Mumbai - 400 038.

{By Advocate Shri M.I.Sethna along
with Shri V.D.Vadhavkar)

é;_Ezaaanel;&eeliséz&99.@9-?29[;225_
Sudhir Sitaram Kadam,
102, Aarti Appts.,
L.T. Road Vszlra Naka,
Bor1v111 . :
Mumbai - 400 092.

(By Advocate Shri V.S.Masurkar)
V/is.

l. Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,
New Delh1-110 Oil. ;,

2. Commissioner of Customs(General)
Mumbai, New Customs House
Ballard Estate,

Mumbai - 400 038 ;

3. Dy.Commissioner of Customs(P&V),
New Customs House,
Ballard Estate,
Mumbai -~ 400 038,

(By Advocate Shri M.I.Sethna along
with Shri V.D.Vadhavkar)

7. Qriginal Application No.531/1998.
Ashok Arjun Salkar,
Bhima=9=401,
‘Shantivan
Borivili ( ’
Mumbai-400 0656,

(By Advocate. Shr1 V.S, Masurkar)

V/s.

1. Union of India through
Qecretary, Ministry of Finance,
Department of Revenue,
Government of India,

North Block,
New Delhi = 110 Oll.

2. Commlss1oner of Customs(General)
Mumbai, New Customs House,

Banafd 558%83s.

oo Respohdenfs.

... Applicant.

7

... Respondents.

cee Aiplicant.
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3. Dy. Commissioner of Customs (P&V),
‘New Customs House, .

Ballard Estate, o
Mumbai = 400 038. : coe Respondents,

(By Advocate Shri M.I.Sethna along
ith Shri V.D. Vadhavkar)

Qriglnal Application_ No. 532[1998.\\

* Krishnakumar Sitaram Dhuri,

B/3/009, Vrindfaram Dham,

V.B.Phadke Marg,

Wulund - (E), _

Mumbai ~ 400 081. - ... Applicant.

Advocate Shri V.S.iasurkar)
V/s.

. Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,

New Delhi - 110 Ol1.

Commissioner of Customs (General)
Mumbai, New Customs House,
Ballard Estate, Mumbai - 400 038.

Dy. Commissioner of Customs(P&V) )
New Customs House, P
Ballard Estate, _ o

ilumbai - 400_038. ..+ Respondents.

Shri M.I.Sethna along with

Shri Vadhavkar). ‘ 3

QRDER =

{Per Shri Justice,R.G.Vaidyahatha,ViceJChairmanﬂ

These are eight cases filed by”Préventive
Officers of the Customs House, Mumbai uﬁﬁer Section 19
of the Administrative Tribunals Act, 1985. The official
respondents have filed reply in most of the cases. These
cases were expedited by the order of'the High Court.
Hence we directed the respondents:to file reply within a
short time. But, we find that replies are not filed in
two or three cases, but the learned counsel for the
respondeﬁts submitted that reply filed in one case may

be treated as reply filed in all cases since common

question arisesAfor”consideration,in,311'these cases., ..
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In Original Applicatiogs No. 386/97 760/97 and -
761/97 Shri M.M.Vashi has f11ed/_492/98 493/98 and 495/98
" on behalf of Interveners. We have already allowed the
Miscellaneous Petitions and permitted Shr1 M.M.Vashimto
addréés arguments on behalf of Intervegers. We have
- heard Shri M.S.Ramamurthy and Shri V.S.Masurkar, learhed:
counsels for the applicants, Shri M.I.Sethna along with
Shri V.D.Vadhavkar, learned counsels for the respbndents
and Shri M.M.Vashi on behalf of the interveners. We are
disposing of all these cases by this common Judgment since
Identical questions arise for consideration in all these
cases. |
2. - (1) O.A. No0.386/97 is filed by P.K.G.Kurup and
12 Others. All of them were either UDCs or Stenos in‘thej
Customs Department and came to be selected and promoted. i
as P:eventive Officers. The applicants at S1:No.l to.9

came to be promoted by order dt. 4.6.1983 and applicants

at S1.No.10 to 13 came to be promoted by order dt.3.11.1983. T

The promotions were styled as ad-hoc promotiocns. |
(2) O.A. No,760/97 is filed by M.I.Shaikh. He
came to be promoted as Preventive Off icer on 3.11.1983.
(3) O.A. No.761/97 is filed by Smt .Annamma
Yaunan. She was promoted as Preventive Off icer on 3.6.1983..
(4) 0.A. No0.528/98 is filed by C.B.Maryapgol. He
was promoted as Preventive Officer on 4.6.1983. L
 (5) O.A. No0.529/98 is filed by Y.Satyanarayan. -
He was promoted as Preventive Officer on 3.11.1983.
.{6) C.A. No.530/98‘is‘filed by S-S-Aadam. He
was promoted as Preventive Cfficer on 3.11.1983. «

(7) O.A. No0.531/98 is filed by A.A.Salkar. He

RIS [N VAN
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was promoted as Préventive Officer on 19.2.1985.
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(8) O.A. No.532/98 is filed by K:S.Dhuri.
He was promoted on-19¢2.1985. | | |
3. The grievénce of all ﬁhe applicants is that'thdugﬁ
f\their promotions were styled as ad~hoc, they came fo be
" - prpmoted as per their seniority and after the prescribed
| est and verification of the Conf idential Reports and

interview by regularly constituted Departmental Promotion

Committee. The applicants were promoted'against the
-_promotionél quota; butzgae post of Preventive Officers ihé
prohotional quota is % th and quota for direct recruitment
N Q\ is 3 th. ALl the applicants have been working continuously
'{ as Preventive Officers from the dates of their respective
' promotions. But, howevér,»thevrespondents have issued an
order dt. 4.6.1991 purporting to regdlarise the promotions
of many officers as E?éventive Off icers inciuding all |
the Officers. It is stated that the applicants are entitled
to seniority in-theépadfe of Preventive Officers from the
.date of their initiél~promotion on the theory of “continuqu§
of ficiation". The promotion Qf appliqénts-was hot fOr'a'
'short time affair or a.stop gap arrangement. It was a reéular
prémotion by a DFC as per the Recruitment Rules, though = -
wrongly styled as ad-hoc promotion. It is alleged in all
these cases that respondents have since published
"a draft seniorify'liﬁt in.l997 where the applicants
areldorrectly shown except ohe 6r two applicants as per their
-initial ad-hoc prqmotion. But, however, subsequently final .
séniority list' is published, where the seniority position
ofvsome of the applicants is depreésed and names of some 6f
‘the applicants are not at all shown.

" On these allegations, the applicants have

apﬁroached this Tribunal for a"declafation thatﬁthQY‘must=v F

ave beeh.regularly promoted from %he date of
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their initial date of promotion and entltled to senlorlty

from the dates of initial promotion and they are entitled

to be con51dered for promotion to thelpost of ‘Customs

Superlntendent | !
~ We may .also mention thét one of tne;applicants

Smt.S.S.Jadhav, (applicant No.13 in O.A. 386/97) has already

been promoted as Superlntenoent on the basis of initial

date of promotlon as Preventlve Off icer.

4, The respondents have in their reply justified

the actidn of regularising fhe promotigns‘of the . applicants

in 1l991. It ié stated that the applicants were promoted in

1983 or 1985 on ad-hoc basis, they came to be regularisen

by order dt. 17.5.1991. It is therefori;statfd that applicaé

nts are entitled to claim seniority in the cadre of

Preventive Off icers only w.e.f, 17.5.1991. The earlier

’ urs
- ad-hoc promotion will not confer any seniority te the

applicants. The respondents have also relied on a

. DOPT Clrcular‘dt 10 4 1989 which says that the promotion

would give senlorlty from the date of the panel or from

the date of actual promotion, whichever 1is later. In the

case of officials wno have already held higher post on

ad hoc basié the date of promotion will be the date of

DiC meetlng. .It'is admitted that all the applicants went
through the nrocess of select1on as per the Recruitment Rules
and then promoted on ad-hoc basis as per orders issued to
them. It is made clear in the said orcders that the

promotions are athpc.and provisional and it will not confer
any seniority in the cadre on the promotees. .It is

therefore, stated that the applicants cannot claim any

seniority in the cadre of Preventive Off icers prior to
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17.5.1991 and hence they are<th entitleqfto any reliefs
prayed for,, It is therefore, orayed that all the applica-
tions be dismissed. -

— ‘ ‘

5. The interveners have filed Mi scellaneous Petitions

"in three O.As. viz. M.P. 492/98 in O.A. 386/97, M.P. 493/98

- in O.A. 760/97 and M.P. 495/98 in O.A. 761/97 for the limited |}
vpurpose of'vacating interim orders passed in these'cases, 
As could'be gathered from Misceilaneous Petitions filed by
\\\ them,.theii defence appears to-oe fhat_they are direct
1  \ . recruits and all the aoplicants'are promotees. The ratio
befween_direct recruits and pfomotees in the cadre of
Preventive Cfficers is 3:1. There were no promotional
rposts at all, But, however, the apolicants were given

promotions on ad-hoc ba51s. It is also alleged that the

applicants got ad-hoc promotlon by the department without -
holding the Departmental Promotion COmmlttee and without
v-there being required number of posts available for

promotion from Ministerial cadre. The maif thrust of the5

P e

~ - interveners is that there were no poéts available for the

promotees, theref ore their promotion on ad—hoc’basis will
- not confer any»rightslon them and it is only in 1991 the
promotional posts were identified and acco?dingly applicants
Qere‘regularly promoted inll99l.. Hence it is stated that
‘the applicants cannot claim ény seniorify on the basis
of their ad-hoc promotion, but are entitled to seniority
. in_thé cadre-of PfeVéntiVe Of ficers only on and from
17.5.1991. | | |
6. The learned counsel for the applicants contended
that the applicants are entitled to seniority from the date
of their inltlal dates of promotlon though styled as ad-hoc..j
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It waslargUed that the promotions of the applicants though
styled as ad-hoc was done as per}the Recruitment Rules and
on the basis of “continuous offioiation" principle, the
applicants are entitled to seniority from the date of

in1t1a1 promotion. The learned counsel for the respondents
contended that the applicants cannot get any sen;orlty till
tney are regolarised and they are entitled to seniority
only from,l7.5;l99l'when they came to be regularised in the
cadre of PreventiVe Of ficers. He also relied on DOFT
Circular dt. 10.4.1989._ The learned-cdunsel for the inter-
Veners also supported the stand of the%learned}counsel-for
the respondents and further contended that thelapplicants
being promotees had no promot10na1 vacancies or promotional
quota when they were initially promoted on ad-hoc basis.

It was;therefore,submltted that appllcants4were in excess v

of the promotional quota and they were. pronoted on ad-hoc

'ba51s in the vacancles of direct recru1ts and hence the
“applicants cannot get any seniority till “their slot viz.

- ‘quota of promotees arises. It was therefore, submltted /n ‘

that it is only in 1991 the promotlonal posts were identified
and therefore the applicants were regularly promoted in

1991 and hence they cannot claim any seniority prior to 1991.

7. The questlon is whether the ad-hoc promotlon of the
, appllcants should be treated as ad-hoc till the date of

' regularlsatlon or the ad-hoc promotion if done as per Rules

should be treated as regular promotlon from the date of the
initisl ad-hoc ‘promotion. ” | '

8. "It is true that as per the orders of promotion
it was intended to be an ad-hoc promotion. The| order of
promotion also indicates that it is purely provisional.and

will not confer any seniority in the cadre and the promotees
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will not get any righi of absorption in the cadre on'the‘r
basis of such ad-hoc promotion. Such a condition finds 5
placé in the order of promotioh.(vide one of the orders
of promotion whichiié at page 24 of the paperlbook‘in\ |
0.A. No.336/97). -
We need not go-dnto-to decide the question on

first principles -or on the basis of Rules since the question

is no longer res-integra, but is covered by a direct
autﬁority of a Constifutional Bénch 6f.the Suﬁréme Coqrt.

| In the case of Direct Recruit Class II Engineering
Officers' Association V/s, Stété of Maharashtra and Others
reported in (1990 SCC (18S) 339), a Constitutional Bench

of ‘the Supreme Court consisting of five Hon'ble Judges went

into the question in detail and referred to all the
earlier decisions on the point and éxbreséed opinion.as
follows : -

| | "We, theréfore, conf irm the prinCiple,of counting

towards seniority the period of continuous
of ficiation following an appointment made in

2 , accordance with the rules prescribed for regular
o substantive appointments in the service {para
9. 13 of the Judgment)". - :

Again, in para 47 of the reported'Judgmeht at
page 369, the Supreme Court summed up their éonélusions.
For our present pﬁrpose, the conclugidn.at 'A‘ is rélevant
and if{feads as follows : | o

"(A) Once an incumbent is appointed to a post
according to rule, his seniority has to be .
counted from the date of his appointment and not

-according to the date of his confirmation.

The corollary of the above rule is that where the
initial appointment is only ad hoc and not
according to rules and made as a stop-gap arrange-
ment, the officietion in such post cannot be

taken into account for considering the seniority."

Tbat'was also a case where there was dispute
between the interse seniority between direct recruits and

? promotees. The Supremé Court has observed that'j§/the
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promotion ar appointment is done accoréing to RUies though
styled as ad-hoc then the seniority w1ll count from the
date of initial. appo1ntment and not from the date of .
conflrmatlon.
| In the present case also the respondents and
the intervenerS‘are contending that applicants promotion
was ad-hoc andxthe promotions nere regularised only in
1991 and therefore the applicants will get seniority_from
the dete of regularisation and not from the date of initial
ad hoc promotlon. But, Supreme Court has reJected this
argument and observed that conflrratlon or regularlsatlon is
of no consequence to decide the point of seniority
provided; of course, the initial promotion or apbointment
was done as per Rules. | ,' ; o
;f the applicants ad-hoc promotion had not been
done as per the Recruitment Rules, then of course, the
appllcants cannotlget the benef it of ad-hoc promotlon

to claim senlorlty.

Similar question arose for conslderatlon beforeA
the'ApeX“Court.in a case reporteor1n§1997)6 (SCC) 406
'in‘rhe case of I.K.Sokhija and Ors. V/s. Union'of India
and Crse That.was a case where the promotions were shown
4as ad~hoc sinoe the Recruitment Rules had not yet been
‘finalised. It was found that it was a case of promotion
as per seniority and not by way -of stop gap arrangement.
It was notlced that the promotees had been promoted though
on ad-hoc be51s agalnst regular vaCanc1es in the prOmotlonal
quota. It was further seen that the ad-hoc promotlons were
not contrary to any statutory rules. The promot;ons had
been done by a DPC and made on the basis of merit list and

‘ ' . o d
not only on the basis of seniority. The promotlo?s have
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been made against regular vacancies. It was therefore,
held that though the promotions were styled as temoorary ,

and ad-hoc cannot ‘besaid to be a stop gap arrangement.
Corn whefrt
| Then, weqmake uce of—a reference to another
' ™~
_declslon of the Apaex Court in the case of Delhi Water

]Supply and Sewage Disposal Committee and Ors. V/s. R. K.Kashyap‘

' and Ors. reported in AIR 1989 Supreme Court 278. It was

| observed that the earlier ad-hoc appointments,when followed
by regularisation of_serviee’the seniority should count froh
the initiai ad—hoc appointment It is further pointed out
'that if the ad-hoc appointment is made wlthout considering
the claims of seniors then the ad-hoc service cannot be

. counteo for sen;orlty., It is further observed that if

the ad-hoc pronotions are made in violation of statutcry

not count for senlorlty.
| From the above de0151ons what £ollows is that
it is not material whether the promotloné are*styled as
ad-hoc ‘or ‘stop gap or temparary. The test is whether -the: 7}
27  jnitial appointments were really a stop gap in nature or . | {
- not. The further test is whether the initial promotions
were made after con51der1ng seniority and as per the
Recruitment Rules. If the answer to the questlon is 1n
~(the‘affirmative; then the ad-hoc service will count for
senlorlty. If the promotlons are made ignoring the clainms
of seniors or if the promotlons are made contrar% to the
TRecruttment Rules .or- not followlng the Recrultment Rules or
in excess of the promotlonal vecancies then, of course, the
ad-hoc promotlon will not count for senlorlty.

9, The learned counsel for the 1nterveners invited |‘

sions. ’ :
‘our attentlon to some de01 ns. .
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o case-also. It was found that the appo1ntments 1n that
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In the case reported in 1998(5) SC SﬁJ 49
(Dr.Anuradha Bodi V/s. Mun1cxpal Corporatlon of Delhi),
the question was whether ad-hoc service w1ll count for
- seniority. In that case it was pointed out that tne

appoinfmehts have been made contrary to the-Recrultment

Rules and therefore it was held that the ad-hoc service
uill not count for seniorify. it was later fou%d that

the services hedibeen regularised in consultation of the
UPSC on 27.6.1991 and therefore; jt was held that seniority

will count from the date of regularisation. The'reasoh-giVeh

is that prior tovregularisation, their ad-~hoc appointment f}

was contrary to the Recruitment Rules. Even if, in the

present case, if on examlnlng the facts we hold khat the

appllcants ad-hoc promotlons were contrary to the

Recrultment Rules, then certalnly the applicants cannot get
the benefit of ad-hoc scrvice for the purpose of senlorltw.

‘Similarly, in the cese reported in 1993(2) SCcC

213 (Dr.M.A.Haque and Ors. V/s. Union of India and ors. ),
the question was about counting of ad—hoc serv1ce for the N
purpose of senlorlty. The earlier Gonstltutlonal Bench

fdec151on in the Direct Recruits cese was referred to in thls

case were 1rregular and contrary to rules ‘and further
riby bypa551ng the UPSC, It was thef ore, held that since
if‘is back door entry contrary to Recruitment Rules the
ad-hoc serv1ce cannot count for the purpose of<sen10r1ty.‘
_ In the ‘case of Davinder Bhatia and ors. V/s.
Union of India & Ors. (1998) 5 SCC 262), similar question

arose for cohsideration about counting of ad-hoc service

for the purposes of seniority. -It was also a case where
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'ad-hoc apporntments had been made, subsequently the

| ad-hoc appointments were regularxsed. It is pointed out

’ a‘d therefore, the learned COunsel for the. responden*s and
. | the interveners want us to hold that regularisat1on of |

service is necessary for the purpose of counting seniorrty.

of selection when earlier ad-hoc promoti on was. done, The

only later the candidates were .subjected to selection

-l5 =
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tha - the seniority will count from the date of regularisation

'\A &R

If we peruse the facts of that case, the earlier

ad-hoc promotion was not as per Rules, there was no process

appointments were'made on ad-hoc basis as a stop gap

arrangenent though the post was 3 selectlon post; this is

what the Supreme Court observed at page 207 in para 6 of the |-

reported Judgment :

“The appellants, no doubt have been brou htgto the ‘f
reservation side prior to 1978 but admit edly - '
‘there had been no process of selection in their

Clerks merely on ad hoc baszs as a stopgap
arrangement. The post of Enquiry-cum-Reservation
Clerk being a selection post, the person like the
appellants who were Eosted against those posts ;
without going through the process of sclection on
-ad=hoc basis do not have 8 right to be in the ot

" cadre until and unless they are dul regularised .
af ter going through a process of se{ect1on. In ,

the case in hand, this procecs of selection was

made only in the year 1932 and the appellants
have been absorbed in the cadre of Enquiry-cum-
Reservation Clerks after being duly selecteéd. In
this view of the matter, their continuance on
ad hoc basis from 1973 to 1982 cannot be counted
for the purpose of their seniority in the cadre
of Enqu1ry~cum-3eservatlon Clerk nor can they
be held senior to the women candidates who were
-directly recruited as Enquiry-cum-Reservation

- Clerks under the changed pol cy by undergoing

- @ process of selection.®

Therefore from the above observatlon we ' can ‘
clearly ‘gather that the initial ad-hoc promotion was not
as per the Rules and'not af ter subjecting the candidates

to selection'process, the post being selection post. It is

s S
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<" case and they were posted as Enquiry-cum-ﬁeservatlowr;
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process and then formally selected and thereafter orders

of regularisation were issued.,
‘The applicants have also relied on two unreported

Judgments of this Tribunal pertaining to the same depariment.
The copies of the Judgments are annexed to the C.A.
in O.A No. 386/97.
At page 43 we have the unreported Judgment
dt. 13.9.1991 in T.A. No.390/87 (V.C.Jagwani & Ors. V/s.
" Union of India & Ors.). In that case the applicants had
been promoted as Examiners in the Customs Department on
ad hoc basis and the application was filed to direct the
Government to regularise their services from the date of

jnitial promotion. The Tribunal examined the facts of the

case and found that the regular DIC had considered the claim _,

of all the ellglble Of ficers for promotions as Examiners
and then selected the appllcants of that case, though the
order was issued as an ad hoc‘promotion;'theegh all of them
were working_fof nearly 10 years,the Tribunal hald that
since the applicants had been selectéd and promoted by
a duly constituted DPC their ad hoc promotione'was ordered
to be regularised from the date of their initial selection.
Then af page 53 of the same paper boek in O.A.
386/97, we have another unreported Judgment of the same
department dt. 18.7.1991 in O.A. 362/90 and connected
cases (P.H.Mahajan & 10 Ors. V/s. Union ovanaia) where
the questlon was about senlorlty and regularlsatlon of the
services of Appralsers It was found that the DiC had
considered the claim of the eligible officere and promoted
the applicants as per Rules and therefore it(was held that
they are entitled to claim seniority from the date of

initial promotion and not from the date of r%gulai;sation.
. . n )
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10, . Therefore, the decisions relied on both the sides
Lo WA ‘
lead us to one " and only one inference. If the ad hoc
promotions or ad hoc app01ntments were dbne as per Rules
and af ter considerlng the senlorlty,then the promotions must

be held to be regular from the initial- ad hoc app01ntment
1tself If , however, théNQELSQEQL or promotions are made
ignoring the claims of seniors or contrary to the Recnultment
Rules or in excess of the quota;then the ad hoc service will
not count for seniority. This is the law laid down by the
Apex Court? Now, therefore, we will have to apply the above
test to the facts of the present case and find out Whethér
the initial ad hoc promotions of {he-applicanfs was on the
basis of senidrify,'on the basis of rules and within the
_quota of promotees. If the answers to these questiohs are
in the affirmative then the appllcants ad hoc serv1ce will
be deemed to be regular service for the purpose of seniority.
If the answers is in the nedative, then, of course, the app-
licants cannot get the benefit of ad hoc service for the
purpose of seniority, but they are entitled to claim ~
seniority only from fhe date of regulari§%tion in 1991,

;l- Now, coming to the facts of this case, we £ind
that most of the'facté are not in dispute. The fact that
all the applicants were promoted on ad hoc basis either in
1983 or in 1985 is not in dispute. It is also an admitted
fact that eversince‘the ad hoc promotions, all the’
appliéahts-have been working in that capacity without any
break even for a single day. Now, we have to find out
whether the ad hoc promotions were as per rules. The
applicants are governed by the Customs Department(Group 'C')

Recruitment Rules, 1979. All the applicants were promoted

as Freventive Cfficers Gr.l (0.G.)., Item No.4 in the //
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Recrultment Rules pertains to Vreventlve Cfflcer (0.G. ).
It is a Group 'Ct, Non-gazetted post. The mode of promotion

in column No.6 is shown as "Selection". There: is also a

- note that the candldate should be required to possess

such physical stendard as may be prescrlbed and should pass

such written and physical test as may ‘be prescrlbed. The

mode of Recruitment in column No.ll-is shown as 75% by

direct recruitment and 25% by promotion. The feeder cadre
is mentioned in oolumn No.l12 as ULCs, Stenogfabhers with |
5 years service in the grade. Column No.l3 shows that the

selection should be made by a DPC consisting of the

'Collector of Customs as the Chairman with two Members who

should be two Group 'A' Officers of the Customs House and
one Assistant Commissioner of Income-tax. .

~The learned counsel for the respondents has
placed before us the Departmental Promotion Commlttee

Proceedings. Ve find that a regularly constituted committee

| has considered the selectlon-of the applicants for the post

of Freventlve Cfflcer. |
For 1nstance in. the flrst DPC perta;nlng to the .

applicants whlch -was. held 1n February, 1983, we f ind ‘that

the DEC consisted of Collector of Customs as Chalrman,

one Deputy Collector of Customs, two Ass 1stant Collectors

of‘Customs'and.an Assistant Commissioner of Income-tax.

Slmilarly, in-all the DICs with'whichfwe are now concerned

we find such regularly constltuted DIC has con51dered the

claim of all the applicants for the purpose of promotion

‘4o the grade of Freventive Officers It is not an ordinary

committee or the appointing of ficer who has Just made some
aAL

ad hoc promotion on the basis of seniority. it is o

kx‘;_

case of promotions of the appllcants belng considered by a

Al e e -
e
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regularly constituted DPC as per the Recruitment Rules
consist'ng-of Cbllector of Customs as its Chairman, three

members including an Assistant Commissioner of Income-tax.

12 _ Then we find that the DFC has considered the‘
laim of all the eligible Officers by holding a test and.

,  by conducting an interview and giving marks; that means all
the Officers in the zone of considerétion‘have been
econsidered 6n the basis of their seniority and also on the
basis of their‘merit viz, Written test and interview in
addition to physical test.. This,we could gather from all
.’~ the DFC proceedings pertainihg to these cases which are
\olaced before us. The DPS}proceedings also give us the

marks allotted to each candidate and then on the basis of

the marks, select panel has been prepared. Ve have seen the

DPC proceedings of February, 1983, October, 1983 and-the.
DPC bfv;985 whiéh pertain tb the applicénts in all these
bases.;ﬁTherefore,'it is t:; case of a regularly constituted
DPC and it has selected the Of ficers for the purpose of
promogion on the basis of requirement prescribed in the
Recruitment Rules. In facé, this position is»not disputed
by the Of ficial Respondents. e find there ié clear
adnission in the written statement of the respondents that
tﬁe candidates weré'selected af ter observing the fprmalifies
‘-aé per the Recruitment Rules.

13, In.O.A.'386/97, we have the af f idavit o§?>

Gurbans 3ingh, Dy; Cémmissionér of Customs,asjaffiﬁavitl

‘in reply'to the application. At page 111 off%hevpéper book,
in para 9 of the affidavit, it is stated as f?llow% : ,
"9, With reference to paragraph S(dﬁ, I say that:

the ad hoc promotion of Preventive Officer are on
the basis of selection basis i.e. seniority-cum-

fitness wherein a candidate has to qualify. the :-
(i) Physical test, .
(ii) ACRs for the qualifying period,
i.e. 05 years. o v
(iii) Oral interview by the Committeg.

i et
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I say that the regular promotion of ad hoc
Preventive Off icer are held on selection basis
j.e. seniority-cum-merit wherein the ACRs have

to be considered. Thus, fcr the regular promotion
held on 17.5.1991 the facts of selection are SES
different from that of the time of ad hoc promotion ;. .
in view of instructions as stated above."® RN

Of course, later he has stated that for a regular promotion ‘YA;L

different considerations apply. But, no matefial is placed

bef ore the Tribuhal in the form of pleadings or any
. document to show what other matgrials or considerations “ ;-v,
were‘takén into consideration for regular selection. : o (

In O.A. No.760/97 we have the affidavit 11~" * |
in reply of Gurbans Singh, Deputy Commissionér of Customs - W

and at page 87 it is stated as follows :

"In the E.0.O0. No,366/83 dt. 3.11.1983, a total
of 24 UDC/Stenos were promoted as Preventive |
Off icers on ad-hoc basis (the Applicant is \
figuring at Sr.No,23 (EX.B to the Petition). The
' .~ said promotion was made after the candidates
successfully got through the oral Interview and o w
on consideration of their past A.C.R.s. These » :
applicants were called for the interview only
when they qualified the Physical Test laid down
for the said promotion. The successful candidates
were promoted to officiate in the grade of
Preventive Off icers on purely ad-hoc basis
w.e.f. the date they assumed charge and until -
further orders. The DFC which met on 17.5.1991 ,
for regularising the Preventive Officers who ~
- were working on ad hoc basis from 1983-90, i
considered the Officers in chronological order."

S | [
In O.A. 528/98 we have the affidavit in reply

of O.A. D'souza, Assistant Commissioner of Customs

and the relevant portion is in para 8 (at page 142 of the

paper book), which reads as follows ¢

"The said promotion was made after the candidates
successfully got through the oral interview

and on consideration of their past ACRs these
applicants were called for the interview only
when they qualify the ph¥sical test laid down

by the said promotion. he succerful candidates
“were promoted to officiate in the grade of
Preventive Off icer purely on ad hoc basis w.e.f.
the 'date they assume charge and until further

orders.”
|

It is therefore,vseen that the respondents have

admitted that the applicants promotions were doi;/by holding
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_ written test, interview, passing of-phyéical test and on
examination of C.Rs, for 5 years. These ére all the
requirements under the rules, nothing more need be done.
The argument of‘Mr.M-MoVashi, the learned counsel for the
interveners that regular promotions can be done only by
a DRIC and without being processed by a DFC the applicants 8

(e wmot claim regular promotion from 1983, has no merit. We have
seen from the records that a regularly constituted D:C as
provided in the Recruitment Rules consisting of Collector
as Chairman and Members etc, the applicants have been.
selected for promotion, The applicants have been subjeéted
to the same selection process as mentioned in the Récruitment
Rules and that too by a regularly constituted DFC as provided |
in the Recruitment Rules. From the above discussion and
the materials on recofg) we can safely conclude that the
initial ad hoc prbmoti;ns of the applicants was as per the
Recruitment Rules. Ii was not a case of mere ad hoc orv

~ stopgap arrangement made dehors the Rules.

l'14. g Now the only point of controveréy is whether the
applicants promotion was within the quota of promotees or
in excess of‘their quota. It cannot be disputed that if the
promotion of the promotees is in excess of their quota fhen
normally they cannot claim seniority over direct recfuits

_ to_thé extent their QQota has exceeded. This conclusion.
ié subjeci to one explanation viz. wheh promotees though
promoted in excess of their quota have continued on ad hoc

| basis for number of years and that direct recruitment has
vnot taken place-for number of years resulting in breaking
of the rota guota Rule. But in the present case such a

situation does not arise. The thrust of the argument of the .g

~interveners and also the learned counsel for the espondents

1
E et i s gt




. is that the appllcants have exceeded the promotlonal quota

" and therefore they cannot get senlorlty from the date of
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and they have occupzed the ‘slot  meant for direct recruits

ad hoc promotlon and they ‘will get senlorlty only when
their promotlon is regularlsed within their quota dependlng_
upon the vacancies from time to time. ‘The argunent of the
respondents and the. 1nterveners is no doubt attractlve,'
but it is not based on any materlal on record. The

respondents or the 1nterveners have not placed any materlal

- on record to show that the promotlon of the appllcants was.

'-Therefore, the conmlttee had taken into consxderatlon only

in excess of the quota of pronotees.

15. . On the other hand, we have seen the brC proceedlngs

placed before us which belles any such ‘thing of the

promotees belng in excess of thelr quota.

In the DHC proceedlngs of February, 1983 it is

mentioned by the Comnlttee tnat there are 19 exlstlng
'vacanc1es and 16 ant1c1pated vacancies "to be fllled in by

promotlon from amongst LECS/Stenographers and Women Searchers®

2

3 vacanc1es which are to be fllled only by promotlon.'

vahere is nothing in the DFS record to show that any promotee

is con51dered for a dlrect recru1t quota The order of

‘ promotlon also shows that the promotions are agalnst

"substantlve vacancles v1ce Cfflcers further promoted as

“j-Appralsers. ‘The Drb minutes are 1n two flle In one flle

vacancie

19 and ‘anticipated 6. Then, it is further

dtl 21 3.83.

: the vacanc1es are calculated the offlce Note[clearly

mentlons that in the cadre of Preventive Cfflcer Gr. I (Ub),

for the departmental candldates viz. 25% oﬂ the total

|
s occurred since the last DIC in 1982 are exlstlng

mentloned that"

the direct reauits are already in excess of thelr uota

M.Wﬁ
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Theref ore, from the,ﬁwo files of DFC of Fehruary;

we can safely conclude that the promotees are

c nsidered only for promotion to their.queta and net'to the

I G = T
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uota of direct recruits and further it is seen that the

~.
.
N

_ direet recruits‘were already in;excess of their'quota.vv
16. ’ Then we.come to the- ne xt DFC whlch is relevant -
:l\sfor our present purpose. viz. DiC held in October, 1983,

5‘",1!.3"‘4“ T

( In the first sheet itself we find that there were 72
{ vacancies of which it has calcelated that 58 belongs to

-promotien quota and 17 belongs to direct recruit quota,
) then they have anticipated three vacancies. COut of the 58 |}
\yacancies in the promotees quota in the selectibn process

onl& 35 candidates passed. It is therefore, seen that it is
and

;hé oasefthere .being 58 vacancies for promotees/ only 35

candidates werevselected af ter the selectlonvprocess.~

Instead~ofdthere being any‘excess promotion of promotees, it .|

P

is a case of there being short f£all in the promotees quota .

ST

. due to the selectlon process.

Then we come to the last DrC with which we are -

54

concerned whlch took place in Pebruary, 1985, Here also we -

find from the DEC record that in February, 1985 there were
- 62 vacan01es. Then it was found that direct recrults were
already in excess and therefore, the pronotees are entitled
.to 41 vacanc1es. We have already seen from the Recruitment
'Rules that the ratlo betweeﬁ direct recrults and promotees
is 3:1, therefore for 62 vacanc1es ‘promotees are entrzled
o I5. or 16 posts only, but since direct recrultskg;; already ;
“in excess of their quotajlt has to be adJLsted by giving i

w\oYtpromotlon-mere to promotees. The details have been worked

out and 41 vacanc1es were earﬁnarked for promotees.

-Therefore, even in this DiC also there is no necrultment

of promotees in excess of thelr quota. On the oeher hand

P _.l,.-._.._.l—..vm E
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we find that the direct recruits were in.exceSS of fheir F
quota and not the . promotees. 4. | Eb

Theref ore, from all the 3 DH;s pertaining to the | E

p{esent applicants.we find that their promotions were not t
~in excess of their quota at all and their proﬁotibns were | ;f-

;well within'the promotees quota. In such a case, the
direct reqruits cannot have any grievance about the
promotion of the applicants and about treatinu their
-vprqutiohs as'regular-from the date of their initial
ad hoc_promotion. |
'17, -The reason why the prumotion of'the apblicants were }ﬁk
~shown ad hoc was that in the earlier 1982 DLC the promotees :
were shown as ad hoc, Therefore, s the subsequent DiCs

also showed the. promotions of:promotees as ad hoc only,

va-otﬁer reesuns_cquld be gathered or infe}ed from the.
records as to why the promotious of the bresent applicants
'wefe Shown as ad hoc. It was a case of‘pramotlon within
'}fquota, 1t was a case of promotlon as per rules and by a ,
regularly constltuteo DFC prescribed under the hecrultment -

Rules and the promotlons were made agalnst regular

woh
'substantlve vacan01es and hence there [929 Ho rhyme or '
reason to show the promotlon as ad hoc. As. already stated

the appllcants have been contlnuously worklng in their

‘.promotlonal post from 1983 till now for the last 15 years.

. As p01nted out by the Constltutlon Eench of the Supreme

Court in the Dlrect Recrults case, 1f the promotlons

have been made as per Rules and contlnued for a number of

years it must be held to be regular promotlon or regular

|
selection and the appllcants are entitled to claim seniority. i'

I

%

promotion though styled as .

from the date of their initial

-~ -

ad hoc. e e

L
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18. ‘The only other point which requires to be

.considered is the strong reIianée placed by the interveners

and by'thé respondents on the official memorandum
dt.'10.4.i989-issued by the Departmént»of Personnel. That
circular'ﬁnly séys-that in case of promotions, seniorify N
counts either from the date of DFC or from the date.of
actual promotion whichever is later. The argument is that
since the applicants were regularised by a DFC held in 1991,
as per the Circulaf, the applicants will get Seniority
only from:the date of DPC and not from the date of
their earlier ad'hoé promotion. |

| jIn our view, the argument is mis-placed. Even
if we accept this argument as correct, it does not affect
the appliéants*iniany way. W;jzgﬁ hglad that the earlier
DPC held in 1983 and 1985 was a valid and regular DPC, The
subseQuent DIC held in'l991 is of no consequence. If on the
basis of the Jngment of the prreme‘Court we hold that the
applicants initial promotion itself was a regulsr promotion
and the earlier DPC.proCeedings must be held to be regular
DPC proceedings, then the 1989 circular makes no difference.

If 1983 DiC is deemed to be a regular DFC and if 1983 promo-

tion is held to be regular promotion then naturally,

~even if we apply 1989 circuler, applicantsAwill get

seniority either from the date of DIC of 1983 or actual
promotion of 1983. If we.had accépted the respohdents
contention that the 1983 promotions was purely stopgap
arrangement and was done dehors the rules and cannot give
seniority to the applicants, then, of course the 1991

DPC would become regular DFC and then naturally the seniority

will have to count from the date of regularisatisp. But
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in view of our eatlier flndlng that the inltlal promotions
of 1983 or 1985 was done as per rules and by a regularly
constltuted DPC and in view of the law declared by the |
highest Court of the land in Direct Recruits case, the

applicants are entitled to get senlorlty from the date of

their initial promotion though styled as ad hoc. That is

the dictum of the Supreme Court which is binding on everybody

under ArtieleAl4l of the Constiiution, the Circular of
1089 notwithstanding. . |

Taking any view of the matter, the appllcants
are entltled to claim their seniority from the date of A_' o
thelr 1n1t1al promotion and not from the date of the
alleged regularisation in 1991. - ' RN
19., In view of this flndlng of the appllcants are |,'
entltled to succeed.

eight

20. In the result, all the[eppllcotlons viz. (1) 0A No, 386/97,g
N

~(2) OA No.760/97, (3) OA No.761/97, (4).0h No.528/98, ;
(5) OA No.529/98, (6) GA N0.530/98,(7) OA No.531/98 and

(8) OA No.532/98 are -hereby allowed as follows s - »i¢

(1) All the applicénts are entitled to get their o
seniority in the cadre of Preventive Cfficer » :
Gr.I (0G) from the date of their initial
ad hoc promotions.

-(2) Since the applicants have put in the quallfylng

 .service of 8 years they are entitled to be
con51dered far the pronotlon to the post of
vSuperlntendent of Customs on the boSlS of
their seniority and if they are oux_e£ the
zone of con51derat10n and otherw1se f ound

- suitable. ‘ ;

(3) The interim order passed in all these cases
keeping certain posts of Superlntendents

vacant is hereby vacated. [l 7T
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(4) The Respondents are at liberty to hold
review DICs for selecting candidates for the
post of Superintendent of Customs and if
applicants are within the zone of consideration
. and £f they are found eligible and suitable for
' promotion they must be given\bromotion
o) om the date of their immediate junior being
A\l given promotion subject to giving notional
\Q«;zinefit of seniority in the cadre of

( Superintendent of Customs from the date junior
'\| got promotion and to grant whatever

consequential benefits that are due to them
as per rules.

(5) In the circumstances of the case there will

= be no order as to costs.

T (D.s;*B‘f\WEJW - (1.G.VAIDYANATHA; '
MEMBER(A}” _‘ VICE -CHAIRMAN
B.




