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l. shri Bharat sajannath

24 ghri Pramod Rambhau eee Applicants in
0a-830/98,

By advocate shri D.vV.Gangal.

V/Se

ls The Union of India,
through The General Manager,
Central Railway,
Mambai CSre

24 The Davxslonal Railway Manager,
Central Railway, <
Bhusawal, eee Respondents 4
0A-517/98 & 830/98.

[

By Advocate shri v,D,vadhavkar.

XORDER X
I Per shri R.G.Vaidyanatha,Vice Chairman )
P G These are two applications filed by respective
applicants for regularisations of their service in the
Railways and for other reliefs, Respondents have filed
reply oppbsing both the applications,

- I have heard Learned Counsel appearing on both

sides,
2e In both the cases, the learned counsel for

. prayers
applican;'subm;tted that he is pressing the .3/, only for

future regularisatlon of applicants as per Railway Board
circular. For the purpose of this relief now gxﬁg%edbefore
me, the factual position is that the applicants in both
the cases had worked as casual Labourers in the Réilways.
Their services were terminated sometime in 1991 or 1992,
But the applicants case is that since they had worked

for some perlod as casual labours they are entltled to be
absorbed as per Railway Boards circular from time to time,
They have also relied on the order of this Tribunal in
the previdus case dated 31/10/95 in 0A-801/92. Tt may be
mentioned here that only applicants in 0A-517/98 were the

applicants in the previous OA. The other two applicants (
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in 0A-830/98 were not parties to the previous OA.
3e The respondents in the reply have not disputed
that the applicants had worked in Railways previouslye.
Théfilstand is that the applicants are not on roll as
on today or as on the date of application and therefore
the applicants are not entitled to be regularised. It is
admitted that there are vacancies in the Department and
certain steps were taken for direct recruitment and now
it has been dropped., It is also stated that now the
new situation has arisen due to enhancement of age of
Superanuation from 58years to 60years and therefore
the review of vacancies has to be done by department, It is
also stated that the review will show as to what would be
existing number of vacancies and then department must
take a decision to fill up certain posts bearing in
mind the economy consideration, etc. The respondents

have also stated that the applicants are not entitled

to any retrospective regularisation and backwages,

4, In view of the submissions, at the bar, the only
question for consideration is whether the applicants in
both the Oas are entitled to regularisation as per

scheme of Railways or not.

The latest circular dated 9/10/98 is at page=55
of paper~book, which says that Casual Labour borne on
Casual labour live registers are entitled to be considered
for regularisation depending on the nunber of days
put in by them as casual labourers, Therefore, there cannot
be any dispute that casual labours who had worked for
certain period are entitled to be regularised as and when
vacancy occurs and when they are to be filled up. We need
not go into the details since in the previous OA No.801/92,
in the order dated 31/10/95, we find that though the
application came to be dismissed, the respondents made a

statement which has been recorded at the end of para-3 //"

o
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that

nas and when the vacancy arises and when

the applicants come within the zone  of

congideration in the seniority 1list,;

their services will be regularised subject

- to screening- and other formalities that

has to be carried out before regularisation.®

Therefore, the respondents themselves have
admitted that the applicants in that case would be

regularised subject to availability of vacancies and

subject to screening, etc,

S5¢ It may be noted that in previous 0aA there
were 29 applicants but in the present two OAs, we
are concerned with 32 persons. That three pétSons

in the present OA were not parties in the previous OA.

As long as the names of the applicants
appear in the casual labour live register‘ggﬁgy}are
entitled to be considered for regularisation as per
Railway Board scheme, Hence, we need not attach
any importance to casual labour roll as on today
which is preseed into service in the reply of the

respondentse. The only requirement is that the names

- of the applicants should find a place in the

live register of casual labour. I do not want to
\ea~«
give exact finding/, but legve - the matter to respondents
(AL
to congider the €ase- of applicants, if their names
appear in the live register and according to

seniority and the actual period they -have worked.

6e Another submissionegi the bar is that they must
review the actual number of vacancies and then administra-
tion must take a decision to f£ill up vacancies and then
only the cases of the applicants can be considered,

On the other hand, the learned counsel for
applicant submitted that the advertisement for direct
recruitment did show the existence of the vacancies ?Pd

X\
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now that direct recruitment has been dropped, there
is no difficulty to regularise all the applicants
in the available vacancies., On this point, the well

settled position is that even if there are vacancies

& Court or Tribunal cannot give a command to the

administration to fill up vacancies. Whether to

£111 up the vacancies or not is a policy decision of
administration. But once they choose to fill up then
naturally the right of the applicants comes into
Blag

S As per the Railway Board circular, the
respondents will have to hold a screening test &0
find out whether the applicants names appear in

the live register and whether theyézfi’ ;ig,'the

zone of consideration,

Another submission qégthe bar was that the
applicants had worked in the Commercial Department,,
and hence they should be considered for regularisation
in the existing vacancies which are available in the
Commercial Department and then if there are surpius

number of applicants, then they should be considered

- for other departments,

8e - The learned counsel for respondents submitted
that Egg%‘direction can be given for regularisation in a
particular department but the department would consider
them as per rules, The learned counsel for applicant
brought to my notice the Central Railway circular dated
1/10/96 which is at page-24 of the paper book. There
also it is mentioned indicating that the candidates
should be normally screened and regularised departmental
wise, In case the number of candidates are in surplus
they should be considered for regularisation in other

departments,

9. In the light of the above discussion, I feel
f

8
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that it is a fit case in which respondents should be

directed to consider the case of the applicants for

regularisation as per scheme of the Railways.

9.

In the result, both the OaAs are allowed

as followsg=

abp ™

1., The respondents should consider all the

2

3e

4.

applicants in both the 0As for regularisation
as per scheme of the Railways after

checking their names in the iive register
and taking into consideration their seniority

and then suitability and eligibility for

the purpose of screening as per rules, J
As and when the vacancies are to be filled

up for Group ‘D' posts in the Commercial
Department, the names of the applicants

after screening be considered and in case

they are in surplus, for that department,

then their names may be considered alongwith
others for other departments.

In the first instance, the respondents may

first undertake the work of screening for

Commercial Department and complete it

within Four months from the date of receipt
of copy of this order., Then the administration

may take up the work of £illing up vacancies

as and when there are vacancies and they
(\__________—’——————‘—'\_—————7
decide to £ill them, _ '
—

In the circumstances, there will be no orders

as to costs. =. ,////

Comar ™™

(R.G,VAIDYANATHA)
VICE CHAIRMAN



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAI BENCH. MUMBAI.

1) REVIEW PETITION NO.13/9%
IN :
ORIGINAL APPLICATION NO.517/98
2) REVIEW PETITION NO.16/99
IN c
ORIGINAL APPLICATION NO.830/98 -

TUESDAY . THIS THE  23rd DAY OF MARCH. 1999,

Coram: Hon’ble Shri Justice R.G.Vaidvanatha, Vice-=Chairman.

1. Union of India through
General Manager.
Central Railway,
Mumbai CST.
2. The Divisional Railwav Manaager,
Central Raiiway,
Bhusawal. ‘ .»-Petitioner
(Original Respondents
in both the R.Ps)

V/s.
Shri Sanjay Kirtikar and 29 Ors, .. . Raspondaents.,
Shri Bharat Sajannath & Anr. - (Original Appiicants

in OAs 517 & 830/98)

: ORDER ON REVIEW PETITION BY CIRCULATION :

(Per Shri Justice R,G.Vaidyahatha; Vice-Chairman)

These are two Roview Petitions filed by the original raspondents in
0.A.Nos. 517/98 and 830/98 for reviewing the common order dt. 28.1.1998 passed c;?',
by me in OA Nos,517/98 and 830/98. I hava perused the contents of the R.Ps
and the entire case file of the both the 0.As. .- : .
2, By order dt. 28.1.,1999, this Tribunal has given certain directions éo
the respondents to consider the case of the applicants for screening for the
purpose of ragularisation and then applicants can bs appointed and regularised

z l2a
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- as and when there are vacancies and the administration wants to fill ;hose

vacancies.

By wav of these R.Ps. the petitioners (original raespondents) want this
Tribunal to review and recall the order dt. 23.1.1899 and then keep the 0.As.
for fresh final hearing and disposal. I have gone through the allegations in

the R.Ps.. but I do not find that any case is made out for reviewing the order

- dt. 28.1.1999,

3. I have considered the relevant rules and givan certain directions,

‘There is no apparent error on record. There is no allegation of discovery of

anv new material for the purpose of seekihg review, No other sufficient
grounds are urged for reviewing the order dt. 28.1.1989. Therafore, in my
view, no grounds are made out within the meaning of Order 47 Rule 1 CPC to
get the order dt. 28.1.1999 raviewed. If the Review Petitioners (original
raspondents) are aagrieved by the order dt. 28.1.1999. their remedy. is
elsewhere and not certainly by way of Review Petition. The scope of Réview
Petition is very limited and should conform to the requirements of Order 47
Rule 1 CPC. Hence, I find no merit in the R.P. The Review Petitioners have
also filed M.Ps, 206/99 & 214/99 for condonation of delay in filing the Review
Paetitions. Since on merits, I find that no case is made ou; for granting
review, the question of condonation of delay does not arise at all.

4, The raview petitioners contention is that the Railway Administration
has to take policy dacision fo Till up the post and then only screening will
have to ba done. In order to avoid further delay, a diraction has been given
so that the screening can be done and the list of eligible candidates can be
prepared. As and when the administration decides to fi1l up the posts, these
scresnad candidates caﬁ be posted there without any further delav. T have(
alsc observed in the original order that the names of a1l tha applicants
should be checked up in the Live Register of the Railway Administration and
then it should be found whether they ara eligible for regularisation or not as
per the scheme of the Railwav Board. Then, the Iist.of aligible candidatas

among the applicants should be prepared. .The question of giving postinas
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depends upon the decision of the administration to fiil up the.posts.
Therefore, as and when the Railway administration decides to fill up certain
posts, than they can make use of .the selact list and issue orders. Therefore,
I do not find any merit -in the Review Petition so as to racall the order
passed on 28.01,1999,

4, In the result, both R.Ps.13/99 & 16/99 and M.Ps.206/99 & 214/99 filed

by the Raview Petitioners (original respondents) are rejected by this order on

circulation,
1 /
(R.G.VAIDYANATHA) .
VICE-CHAIRMAN
B.



CENTRAL ADMINISTRATIVE TRIBUNAL
- MUMBAI BENCH MUMBAI

C.P. 27/99 in

ORIGINAL APPLICATION NO:517/98

A0
'DATE OF DECISION: 4tr€eb %

shri Sanjay Kirtikar and 29 others. Apd1icant.
Shri D.V. Ganga1 v Advocate for
- | ' Applicant.
\g
Versus
_ \
shri Shankaran, General Manater,Central Rly  .Respondents.

and another.

shri V.D.Vadhavkar Advocate for

Respondents

& CORAM
é\
Hon’ble Shri B.N.Bahadur, Member(A)

Hon’ble Shri S.L.Jain, Member(J)

(1) To be referred to the Reporter or not? ¥e

(2) Whether it needs to be circulated to “ Mo
other Benches of the Tribunal?

(3) Library. ' yes

7 -
(s.L. Jain)
Member(J)
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI.

. 27/99 in
ORIGINAL APPLICATION NO: 517/98

the NL'r day of FEBRUARY 2000

CORAM: Honfb]e‘Shri B.N.Bahadur, Member(A)

Hon’ble Shri S.L.Jain, Member (J)

Sanjay Kirtikar and 29 others ...Applicant.
By Advocate Shri D.V.Gangal.

VV/s

Shri Shankaran
General Manager,
Central Railway
Mumbai and another. .. .Respondents
By Advocate Shri V.D.Vadhavkar.
ORDER

{Per shri S.L.Jain,Member (J) }
This is an application under Rule 4 of Central
Administrative Tribunal (Contempt of Courts) Rules 1986 to hold
and declare that the respondents have committed contempt and they

should be punished accordingly.

The applicants filed the OA 517/98 which was decided by
the Mumbai Bench vide common order dated 28.1.1999, alongwith OA
830/98, a review against the same was filed by the respondents
which was also rejected. The order passed in the said OA 1is as

under:

1. The respondents should consider all the applicants in
both the OAs for regularisation as per scheme of the

Railiways after checking their names in the live

<



1 2:
Register and taking into consideration their
seniority and then suitability and eligibility for

for the purpose of screening as per rules.

As and when the vacancies are to be filled up for
Group ’'D’ posts 1in the Commercial Department, the
names of the applicants after screening be considered
and in case they are in surplus, for their department
then their names may be considered alongwith others

for other departments.

In the first instance , the respondents may first
undertake the work of screening for Commercial
Department and compliete it within Four months from
the date of reéeipt of copy of this order. Then the
administration may take up the work of filling up
vacancies as and when there are vacancies and they

decide to fill them.

In the circumstances, there will be no orders as to

costs.

app1icants'a11eged that the period of four months as

provided in the order has expired in May 1999 but the respondents

failed to take any positive step in the direction of screening

the applicants. The respondents do not want to implement the
order of this Tribunal willfully and intentionally. Hence this
etition.
p ‘\S\/\& / '

<
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4. In reply the respondents stated that action to complete
the preliminaries required for screening has already been
initiated, a rough number of casual labourers in Live Register of
all departments has been arrived in, which is around 10,000. It
was alleged in reply to the OA that due to increase in age of
retirement from 58 to 60 years with effect from May 1998, normal
wastage due to superannuation will commence from May 2000,
direction have been given to Divisional Commercial Manager to
conduct review/need tol fi11 them up bearing 1in mind>economy
consideration etc.,pursuant to this, the position that emerges is
that 1argfe number of posts in commercial department have been

found to be surplus to the requirement based on quantum of work

So far 194 posts in Group ’'D’ in commercial department have

- identified as surplus and sanction to surrender 48 posts have

been issued vide letter No. BSL. P. 123 Cadre Comml. part II
dated 18.11.1999. A notification was issued on 20..5.1999 to all
concerned on Bhusawal Division calling the working particulars of
such Casual labours in Proforma prescribed by a target date
28.6.1999.. and césua1 labours of all departments submitted their
particulars out of which 1316 are on Live Register amongst which
169 belong to commercial department, amongst which 26 casual
labours are the app]icants; After scrutiny of all aspects, = such
as name in Live Register/Supplimentary Live Register, educationa1g.
qualification, age 1imit bearing in mind relaxation etc. only 6
applicants are eligible for consideration of screening. Fof
consideration of their seniority, the number of working days have
also been worked out.
e

Y R
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5. | Casual labour is needed in Engineering Department.
Accordingly, call letters were 1ssued to all 26 app1ican£s and
out of which six applicants (in OA 517/98) are scgreened which
-are as under: |

1. shri Sanjay Krishnarao Kirtikar

2. shri Arun Babulal Pardseshi

3. Shri Deelip Vishram Chaudhary

4, Shri Nathoo Chindhu Chaudhary

5. Shri Arun Hsansraj Pagare

6. Shri Kailash Sitaram.

1

have been found eligible. As regards rest, advise has béén sent

to them in regard to their ineligibility.

6. The _app1icants filed the rejoinder affidavit and.
contended that the applicants are within the age .11m1t on the
aate of their first appointment in the Railway as casual Tabourer
and educationally aqualified as required under the Rules then
prevailing. The upper age 1imit is 33 years for General category,
36 years for OBC and 38 years for SC/ST as per letter of Railway
Board dated 21.8.98, on the date of appointment f5} Group’D’ bost
educational qualification was ‘able to read and writgﬁﬁgk
vernacular’ which the applicant possessed. They were within the
age 1limit at the time of their termination of service in 1891.
Their case for absorption was to be considered in the year _1997.,
Hence, the <case of the applicants is prior to 4.12.1998; the
result is that the instructions of Railway Board dated 4.12.1998

relating to 8th standard pass are not applicable. Only six

w7
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applicants were called for sgg?eening and the remaining

“applicants were even not called for screening. The decision is

taken administratively and not by screening committee, hence
illegal. The instruction with regard to sgéreening and
empannelment are contained in Railway Boards letter dated
20.1.1989. The Tlarge number of casual labourers in MRCL have
been appointed in the Railway Administration without any upper
age 1imit and educational guatlification. The fact of
ineligibility is not mentioned in reply to the OA, hence such
plea cannot be raised at this stage. The figure of‘10,000 casual
labourers waiting for absorption is false one. There is no excess
man power in Commercial Department. Letter dated 18.11.1999 is
deliberately prepared to sabotage the order of the Tribunal.
Several Jjuniors and unqualified candidates have Been absorbed.

Hence prayed for dismissal of the objection of the respondents.

7. On the commencement of the arguments the learned counsel
for the respondents stated that age limit as per Railway Board
circular is relaxed upto 40 years, 43 years and 45 years in case
of general candidates, OBC candidates and SC/ST candidates

respectively.

8. We have perused copy of letter dated 19.11.1999 rejecting
the case of Amir Shah as over age. Shri Pramod Rambhav Bendre’s
case has been rejected as less educated and over age. We have

carefully considered the Screening Committee’s valuation and we

O AT Y
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AN
N , are of the considered opinion that Amir Shah 1is more than 40
[ 1
4 i
AN lyears of age as his date of birth is 1.6.1955. Shri Pramod

Ay
¥

ﬁgmbhau’s date of birth is 14.11.1959 and VI standard havae been

‘\réght1y rejected in screening.

§\

53 The’1earﬁhed counsel for the applicant argued that there

was no screening by the Séreening Committee but only an
; administrative decision has been taken. We are not inclined to

agree with the submission of the learned counsel for the

applicant for the reason that the Committee was nominated the
\l officials 1in view of the proposal submitted on 21.9.1999,
; 28.10.1999 and the Committee has screened all the applicants

regarding their eligibility and those who were not‘found eligible

were not called for further screening. In our considered view we

do not find any fault, error or any illegality in constitution of

the Committee and consideration of the applicants in screening.

10. The learned counsel for the applicant argued that when
the apb]icants were recruited the educational qualification was
1“ "able to read and write 1in vernacular”. By subsequent letter
daﬁed 4.12.1998 a qualification of VIIIth standard is prescribed.
Therefor the applicants cannot be screened 1in view of the
subsequent qualificat{on prescribed, a the applicants -were
possesing the reguisite qualification when they were recruited

which is able to read and write in vernacular". He further
contended .. that the said point of eligibility regarding
exucational qualification was not raised by the respondents in

N

<



17

‘?the OA, therefére they are de-barred from taking the objection in
~_%}“.he C.P. We‘ have carefully perused the order of the Tribunal
§assed in the OAs and we are of the considered opinion that this
was not agitated by any of the parties, the claim to be eligible
in view of educational qualification or in-eligible in respect of
the same. This is the only reason that the direction 1in the
order are to be effect that taking into consideration their
seniority and.then suitability and e1ig{bi1ity for the purpose of
screenhing is péssed. Had this point been agitated in the earlier
proceedings i.e. during the course of the dsecision of the OA a
finding must have been recorded that particular applicant is
possessing with the educational qualification required' for and
what is the educational qualification required for. The
applicant’s contention that educational qualification laid down
in view of the order dated 4.12.1998 cannot be pressed for
screening. We are ofkfthe considered opinion that the said
opinion cannot be %éﬂﬁated in the C.P. If the applicant have any
grievance in this fespect they are free to agigate the same

inaccordance with law.

11. The learned counsel for the applicant has alleged that
there is no excess man power in commercial department. We are
not inclined to accept the said submission 1in view of the

subsequent pleadings by the kespondents.

(3\’ .‘u\)\ ' - V’L.!’;,

.
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12, The applicants allegation that severa1' Jjuniors and

non-qualified persons have been absorbed is a vague allegation without

anhy foundation.

13. The contention of the learned counsel for the applicant
that letter déted 18.11.1999 1is deliberately prepared to sabotage
the order of the Tribunal. 1If the applicant feels so the matter
can not be decided in Contempt Petition and he is at 1iberty to

agitate the matter in accordance with law.

14. The number of casual labourers waiting for absorption is .
not material for decision of the present contempt Petition. If
the applicant feels that the respondents told lies they are at

liberty to take recourse in accordance with law.

15. As only six applicants were .called for screening and
remaining applicants were not called for screening we do not
found any substance in ariving to the said decision for the
reason that they are first screened regarding eligibility and

then not called for interview etc.

16. The date of termination of .service of the applicants
cannot. be the criteria for coming to a conclusion that on the
éaid date they were within the age 1imit. As stated above the
age 1limit 1is more than what the applicant contended and keeping

in view the said age 1imit eligiblity of the applicants  1is

Te Bd

N

considered. Mg ¢~
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17. If the applicants are agrieved by the decision of the
respondents in respect of following the criteria for educational
qualification 1in view of the order dated 4.12.1998, false

statement of the respondents and sabotage of the order of the
. Tribunal in view of the 1letter dated 18.11.1999 they are at
liberty to agitate the matter in accordance with law. ~ on the

said counts no wilfull contempt is made out.

18. C.P. 24/95 in OA 254/94 1in view of the <case of

W‘\ J.S.POarihar V/s Ganpat Duggar and others and V.Kanakarajan V/s
| General Manager S.E. Railway reported in 1996 SCC (L&S) 1422, JT
1996 (7) SC 517 respectively in which one of us (S.L.Jain) was a
party to the order, following the said Apex Court authorities
similar view was taken by this Bench. We are of the considered
opinion that no willful Contempt has been made out. Hence the

16

applicationg are dismissed. Notice issued to the respondents are

discharged. No order as to costs.

h__b ohe—dur

fi\m > /
(S.L.Jain) (BrNTBahadur) .

Member(J) Member(A)

NS



