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CENTRAL ADMINISTRATIVE TRIBUNAL
MJMBAI BENCH

Dated the Eé“ day of ﬁu-;/%;‘f y 1998.
CORAM : '

HON!BLE SHRI JUSTICE R. G. VAIDYANATHA, VICE-CHAIRMAN,
HON'BLE SHRI D. S. BAWEJA, MEMBER (A)
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Ms. Subhangi K. Kutarekar,
employed as L.D.C., in L.O.
at Jogeshwari.
Residing at - ' F\
2/8, Omprakash Chawl, .o
Bandrekar Wadi, ,
R Jogeshwari (East),
~ Mumbai - 400 06, \\\\\5
Smt. Vidya A. .Naik, | (r
(Ms. vidya S. Naik),
Employed as L.D.C. in .
103-A Section at
égzigiigr:%,_E.S.I.C. . plicant in O.é,
Rablai, Post Sopara, , No. 1181/97. -
Taluka Vasai, \

Dist, Thane, Nalasopara (W), }
Pin Code - 40} 203.

i

\

Ms, Pratibha B. Desai;
employed as L.D.C. in
.R, Dadar in E.S.I.C.

4 Residing at =~

8/43, Khimji Nagji Building, «+ Applicent in 0.A.
Senapati Bapat Marg, No. 1182/97.

Lower Parel, ‘
Bombay - 400 O13.
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Smt. Anushree M. Mane,
(Ms. Sushila R. Patole),
employed as L.D.,C. in
Ins. Br.I in the Colaba
Office of E.S.I.C, {

Residing at - .. Applicant in 0.A,
" Mankar Building, Room No, 4, ~ No, 1183 /97,

First Floor, New Prabhadevi
Road, Mumbai - 400 025
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Smt. Ujwala R Yerun}ar,
(Nee Ujwala A Rane) '
employed as L.D.C, in Ins-I
in Colaba Office of E.S. I.C.v

Re51dlng at -

D-23, Ambedkar Nagar,
Senaoatl Bapat Marg,
Elphln tone Road,
dumbal‘- 400 013,

Ms, Sunita M. Lohate,-
(Smt Shalini Dinkar Sonawane)
employed as L.D.C., in the
Policy Section of the Colaba
Offlce of the E,S.I.C, :

Re51d1ng at -~

Room No. 8, Prab Chawl No. 11,
Jawaharbhai Plot,
Bhatwadi, Ghatkopar (W),
1&rﬁ01 - 400 084.

}

Smt‘ Sukhada S. Gaikwad,
employed as L.D.C. in L.O.,
- Kandivali in E.S.I.C. '

s

Residing at -

1/3, Choudhari- Chawl, -
Nbghwadl, Near Ganesh Maidan,
Jogeshwari (East), :
Mumbai =~ 400 060.¢

- Ms, Vandana Sarang
employed as L.D.C., ~ : -
(Telephone Operator) in E.S.I.C.
at Lower FParel. o

Residing at -
18/725, D. N. Nagar, .
K. P. Road Andheri (West),
_dumhal - 400 053.

Jaywant Y. Chavan ,
employed as L.D.C. in L.O.
in Century Mills of E.S.I.C,
. and Residing at =-

220, Sahajeewan C.H.S.,

2nd Floor, N, M. Joshi Marg,
. Near Deepak Cinema,

Mumbai -« 400 013,
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Applicant in-0.A. -
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Applicant in O.A.
No. 1188/97.
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Bhaskar H. Khopkar
employed as L.D.C. in
Coverage Branch at Colaba
Office of E.S.I.C. :

~Residing at -
" Room No. 157, Gate No. 4,

Hanuman Tekdl, Ali Yavar Jung,
Marg, Santacruz (East),
Mumbai - 400 055.

Ms., Sangeeta P. Nesarikar
employed as L.D.C. in the
Local Office- at N. s JOohl Mdrg

Residing at -

2/30, Mithibai Laxnldas Bldg.,
Opp: Piramal Chambers, I T.

Of fice, Parel,

Mumbai - 400 Ol2.~

Ms. Madhuri W, Desal,
employed as L.D.C., in the
ROMC in Colaba Office of
E.S.I.C..

Residing at -

Room No. 7, Bldg. No. 14
Nahim Pollcy Colony,
Raheja Hospital Road

_ Mahim (West),
- Mumbai - 400 "016.

Ms . Sanqlta P, Khandare,
employed as L.D.C. in Local
Office at Parel in E.S.I.C.

Residing at -
20, Rajendra Niwas, L.J. Road,

_ Mahlm, Mumbai - 400 OL6.

Ms. Savita V. Bankar,
employed as L.D.C. in L. O.
Colaba in E.S.1.C :

Residing at -

Block No., 3, 'A' Wing,

Ground Floor, New Rajdeep Soc1ety,
Manish Nagar, Kalwa,

Dist. Thane,
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Applicant in
0.A. No, 1189/97.

Applicant in

.‘O-A. NOo 1190/970

Applicant in
0.A. No. 1191/97.

‘Applicant in

0.A. No. 1192/97.

Ap@licant in
0.A. No. 1193/97.
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Ravindra V. Salvi, .
employed as L.D.C. in the
E.S.I.C. and working in
the Local Office at Kurla,

Residing at -

25/3, Rachana Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai - 400 O71.

Ms. Sangeeta M. Salunke,
employed as L.D.C., in

A.G. Br. III at Lower Parel
in E.S.I.C.

Residing at =~
2/71, Wani Building,
K. K. Modi Wadi,

Near Swan Mill T. J. road,
Sewree, Mumbai - 400 0O15.

Ms. Sangita R. Todankar
employed as L.D.C. in
Insp. Brench in Colaba
Office Of EnSoIaCo

Residing at -

C/G-1, Miranda Apartments, -

Veer Savarkar Marg,
Dadar (West),
Mumbai - 400 028.

Ms., Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I.C. _

Residing at -

G/9-3, S. G. Barve Nagar,
Bhatwadi, Ghatkopar (W)
Bombay - 400 086.

Ms, Sangita A. Madvi
employed as L.D.C. in

M.R. Kurla in E.S.I.C. and
Residing at -

5/39, Janata Society,
Janata Society Marg,
Ghatkopar (. East ),
Mumbai - 400 077,

cant in 0.A.
194 /97,

ant in O.A.

95/97.

ant in D.A.

96/97.

ant in J.A.

' No. 1197/97.

~w.. Applicant in 0.A.
No., 1198/97.
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Smt. Prachi P. Dudvadkar,

(Ms. Nagana G. Mayekar)

employed as L.D.C. in the
Vigilance Section at Lower
" Parel sin E,S.I.C.

Resi ing at -

183, Black Stone Buxldlng,
S.V.P. Road, Near Round
emple, Mumbai - 400 04,

; ,Ajlt S. Kolekar,
' employed as L.D:C. in
A -‘103-A Section at Lower Parel
\' in E.SLILC. -
‘R951d1ng at -
E.2-36, Vlsnramyog Co, Oo
Soc1°ty, L.T. Road,

Borivali (West) ,
Mumbai - 40C 091."

" Ajay Satam,
employed as L.D.C. in the
L.0. at Bhandup 1n E.S.I.C

Residing at -~

D-~14, Shardadevi Niwas,
Sunman Singh Compound,
Anand Nagar, Shlvajl Naka,
Bhandup IWest

- Mumbai - 400 078.

Ms, Reshmi S. Waingankar
employed as L.D.C. in:

Establishment-II at Lower Parel

Ui BL8LTWC.
Residing at -

223 /8726, Kannamwar Nagar—l
Vikhroli (East),
hmmball- 400 083

C Msi Neelam V. Nalk
: employed as L.D.C. in
>,?Estt II.in Lower Parel
in E.S.I.C. ‘

1};Res1dﬂnc at ‘g;*”h

"23/6, lst Floor,
2nd Khatter Galli,
Thakurdwar Road,

Muhbai - 400 004.
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.+ Applicant in

0.A. No. 1199/917.

No. 1200/97..

.. Applicant in J.A.
No. 1201/97.

oo Appliqant“ih J.A.
No, 1202 /97.

‘,{ Appllcant in 0. A,

“No.- 1203/97.
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Smt. Charusheela S. Patil
(Ms. Charusheela P, Haver),
Working as L.D.C. in Estt-I,
Section at Lower Parel in
E.S.1.C. ' ‘

Residing at - , _
'21/2102, MHADA Vanrai Colony,
Western Express Highway,

Goregaon (East), '
Mumbai - 400 065.

Ms. Kanchan V. Indap
employed as L.D.C. in

Hindi Section at Lower Parel
in E.S.I.C.

Residing at -

19/14, Harttarwala Building,
N. M. Joshi Mary,
Mumbai - 400 Oll.°

Ms. Rajashree A, Shinde,
- employed as L.D.C. in the
Estt.III Section at the
Lower Parel Office at
E.S.I.C. '

Residing at =

.78/14, B.D.D. Chawl,
+ Worli,
... Bombay - 400 018. .

Ms. Manisha M. Kaskar
employed as L.D.C. in the
L.0. at Andheri in E.S.I.C.

Residing at -

'Suraj Venture', 'A' Ving,
Room No, 102, 1lst Floor,
Behind Paradise Cinema,

Mahim (West), Mumbai-400 OL6.

Ms. Kalpana M. Redkar .
employed as L.D.C. in the
Recovery Branch at Colaba
Residing at - = o v

" Vanita Bldg. No, 1, Room No. 3,

Ground Floor, Vishwakarme Nagar,

Nahur Road, Mulund (West),
Mumbai - 400 08C.
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‘0.A. No. 1206/97. '

OQA!. NO. 1204/97. .

App}icant in
O.A: No. 1205/97.
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Appligant in .
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' 10/140, Siddharth Colory,

_[sz;- IhéfRegional:Difector,

Smt. Rajashree V. Sawent,
(Nee Ms. Rajashrée T. Gawde)
. employed as L.D.C. {Telephone
Operator) in the Colaba 1

Office of E.S.I.C. ...  Applicant in

Residing at - ' 0.A. No. 1209/97.
28-B/2807, 3rd Floor, | i | -
Ab iydaya Nagar, Kalachowkie, {

, MUmbai‘- 400 033, §

~ Ms. Sheela V. Jadhav,

employed as L.D.C. in E.S.I.C.
in M,R. Parel Cffice.. . :
. Residing st - ... Applicant in
Ali Yavar Jung Marg, _ :

P e

 Mumbai - 400 051.

Smt. Ujwelae A. Mohite,

(Nee Ujwzla G. Ruke)

employed as L.D.C. in Estt.lI
at Lower Farel. .
4 ... Applicant in

Residing at -
0.A. No, 1211 /97,

. C/522, R.B.I. Quarters,
- Chembur, Mumbai - 400071.

(By Advocate Shri M.S. Ramamurthy)

Y

VERSUS®

1. Employees'State Insurance
' Corporation, through the
Director Cenersl,
" Panchdeep Bhavan,
Kotla Road,
New Delhi - 11C OCl.

.o RéSpohdents in
all the O.As.

o b

" Employeeg' State Insurance
.Corperation, Fanch-deep,
"Bhavan 108, N. M, Joshi Marg,
Lower Parel, iumbsi - 400 Ol3.
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(By Advocste Shri V. D. Vadhavker) -
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.¢ ORD E R

{ PER.: SHRIR. G, VAID?ANATHA, vrce.cHAm’lmw i
These are thirty-two applications filed by
the respectlve appllcahts on 1dent1cal allegatlons.
The respondents have filed reply. Since aniex-parte
1nter1m order was passed by the Tribunal in! favour of
the appllcants, the respondents pressed for vacatlng
the 1nternlorder. It was also stated that degularly
' selected candldates had to be given an appo1ntment and
the 1nter1m order is coming in the way. _In these
circumstances and since the point involved 1s also a
short p01nt,jby consent,we are disp051ng_of_a11 these
aPpliCations at the admission stagevitself: We have

|
’ heard Mr. M. S Ramamurthy, the Learned Senior Counsel

for the appllcants and Mr. V. D, Vadhavkar, the Learned

Counsel for the respondents. Slnce we are dlspos1ng of'

the appllcatlons at the adm1551on stage 1tself we are
_“referrlng to the pleadings briefly, so far they are

‘g#necessary:forﬁdeCidingfthe points'of controve&sy;
- . . : |

2, ~ The facts are briefly as follows ¢

!

All the thirty-two appllcants have been
appornted on adhoc/t mporary ba51s as Lower D1v151on

.Clerks 1n the Reglonal Cﬁflce of the Employees' State

: Insurance Corporatlon, Bombay. Some of the appllcants.f

-~ were’ app01nted in 1994, some in 1995 and. some-{in 1996
(vide chart at page no. 33 of the Paper Book Jn Q.A.

No. 1180/97 which glvesthe different dates of;app01ntments'

of the appllcants and thelr serV1ce partlculars). It :

;15 stated that all the apollcants came to be sponsored

|

_by'the.Employment Exchange ‘and were selected as

_. ‘.
v e
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Lowj;/QZvieion Clerks in regular scale of pay after

hey/pessed the tYplnq test and were successful 1n

ihterview. and medical exasmination. There was no

condition m°nt10ned anywhere that the cppllcant<

have to pass.a further exumlnatlon or test for being

'regularlsed. The appllcants were appointed agalnst

substantive vacancmo° The rec*ultment is governed
by the E.S5.1, C. (Recru1tment) Regulations, 1965. Then
it is pleaded thct prev1ously the E...I Corporatlon

was fllllng up the post of Lower D1v1310n Clerks by

~ 'gettlng candidates from the Employmént ExChahge and -

then holding a writtén exsmination and tYping test

'vfolloved by interview and medicel examlnatlcn. .That
Vhitherto selectlons were ma de to the post of Lower
'D1v151on Clerks only on reglonal ba51< and not on
"All Indla basic. But for the first time 1n 1997, the "
- ‘Corporstion advértlced-for £filling up thé posts of

,Lower Division ClerPs by an All India examlnatlon.* i

About one lakh_of candldates,'lncludlng the appllqants,
appeared for the All India Examination. In Msharashtra
State itself about 25,000 candidetes sppeared for the

examination. It is stated that for the post of Lb\

DlVlSlon Clerks, which is not an All India post and notf
- subject to transfer ell over India, hololng of an_i'

©examination on'All India basis is lllegal; The

applicants have been‘working continuously'from-the |

date of~their'respective appoirtments and they have

o be reguldrlsed and if necesscny, by: subJectlng them

to a departmental qualifying examination, The;e-was

'no'necessity for the epplicants to compete with the

et a e e sty n g afmea ol s WSt

_ e

LI lo

L s




|

110+ -‘

open market candidates and that too, at an All Iﬁdia level,
The resulﬁs of the written examination held ﬁnnl997 has
been published in_the Employment News dated h3/19}09.1997
"which contzins successful list of 1600 cahdi?étes_who

}

passed the written examination all over Indis. The

names of the applicants do not appear in the|saic list.
Typing test has been helcd for the candidatesEWho were
successful in the written examination. AThe éesults of
typirg test aré‘anaited. Then after the typﬂng test,
interview will be held and about 550 candidaées will
be-empanélléd for filling up'the vacancies of] all over
- Indié. It is stated that in a sister o:ganiLatioh,
nanely - the Employees':‘-Provident Fund Orga%isation,
the procedure 1v to app01nt candldatcs on- reglonal basis
Now, in view of the recent examination and app01ntment

of - candldates who have passed ir the examlnatlon and
~ irn the’ interview, there is. llkellhood of the |services

of the appllcan% being terminzted. Hence, the“épplitants
"have approached trlc Tribunal- cbcllenglng the‘lecallty

and valicity of the All India Examinaticn fortfllllng up
the post of Lower Division Clerks. Any actlo%,to be taken

by the respondents in terminating the services| of the

' 3applicants due to alleged failure ir the written

examination on All Indis basis is illegal, arbgtrary and
bad in'law. Thére is no provision for followi%g the

. examination on All India b351s. The present‘deViation
'from the prBCLlC9 which was in vogue for the’ lLst 3C years,
" is 1llegol,and has.not been approvec by the Ctand:mg

| _Commiftee of the Corporation. The alleged failure of
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the applicants in'the,written examination cannot be a

ground to dispense with their services. Even if the
applicants have fziled in the examination, they should
be given a further chance to pass in the examination
for the purpose of being regulérised'and confirmed in
the post. Then there was reference to some litigation
of Smt. M; P. Kulkarni. There are number of vacancies
in the Corporetion and therefcre, there is no necessary
to dispense with the services of the applicants. On
these grounds, the applicénts»pray for a declaration

that their services are not liable to be dispensed with

for alleged fzilure in the examiration, to restrair the

respondents from terminating the services of the applicanfs,
for a direction to the respondents to regulerise theb
services of tﬁe applicants and if necessary, by subjecting
them to a regulerisatiocn test ahd for a declafation |

that the épplicants ere entitled to be regularised

without competing ih_the All India examination and

for cost, etc.

3. The respondents in their reply héve stated
that all the abplicants came to be appoiﬁted on purely
adhoc and temporary basis. They zre hot'appointed
regulerly zs per the recruitment rules; The applicante!
services being temporary, are liable to be terminated
at any time without giving any reason, as per the
provisions of C.C.S., (Temporary Services) Rules, 1965.
That the applications are barred by limitaticon. As
per the -Recruitment BRules, 1965, a candidate to
become & Lower Division Clerk has’to pass a open
cdmpetitive test. However, when there are vacancies,

in administrative exigencies, stop-gap arrangement is
7
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made by appointing candidates on adhoc basis4 They
can continue till the regular candidates are;selécted
and appoihted. The 1997 All India ExaminatioL was held
by giving public advertisement for filling up;of 550
vacancies of Lower Division Clerks all over India.
The results of the examination have been declered .and
3ll the applicants have failed in the examinaﬁion. The
rules provice for an open competitive examinaﬁion and
it is for the respondents to decide whether it should
be on All India bssis or regional basis. It is also
stated that since the applicants have applied,%or the
post in question and participated in the recruitment
prdcéss and'appearéd in the examination,‘they %re now
estopped from challenging the correctness or légality
of the selection}érocess after becoming unsuccéssful
in the examination. The applicants have no right to
the post in que?tion since their appointments ére adhoc
\

and temporary., The question of'regu;arisation] f the

services of the applicants does not arise, since the

mode of selection is by way of passing in the written
|

examination, typing test and interview, As farlas the
litigatién of Smt. M.P. Kulkarni is concerned, it is
stated that it was an individual case and fufthér,
inspite of succeeding in the litigation, she has not
joined in the services. It is not a judgement in rem.
That since the applicants have feiled in the ex%mination
end since their appointments are adhoc and temporary,
théy have no fight to the post in question and They are

not entitled to any of the reliefs prayed for. |

|
|

(n
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4, The Learned Counsel for the applicants

maintained that since the applicants have been appointed

through Employment Exchange after screening them,

passing the typing test, etc., the applicants are entitled

to continue in service and their services are to be

regularised and if necessary, they should be subjected
to a departmentzl exsmination. Then he questioned the
legality and validity of the All Indis Examination now
adopted by the respondents by deviating from the old
practice of holding the exsmination on regional basis.

It was argued that the respondents have no right to

"hold such an examination on All India basis. "Then he

also attacked the selection process on the ground

that the advertisement does not mention the qualifying
marks and the rules also do not provide for the same.

On the other hand, the Learned Counsel for the respondents
supported the action tsken by the respondents and contended
that the question of regulsrisastion of the applicants!
services‘does not arise when their appointments are

not according to the recruitment rules. He also justified .
the action of the recpondents in holding of All Incdia
Examination in view of the lew declasred by the Apex

Court in Radhey Shyam Singh V/s. Union Of India & Others
reported in AIR 1997 SC 1610. He further submitted

that the applicants having participated in thé selection
process and took a chence of Being selected and after
becoming unsuccessful, they are estopped from challenging .

the selection process. He also pressed into service that i

the applications are berred by limitation.

ot : ceeeelld i o
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After hearing both sides and going through

|
|
[
|

> L3 . [
the materials on record, we are not satisfied about
!

the respondents' conterntion on the

| question

T T e 3 e 31 e
i
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of limitation. The applicants have appfoac$ed this
Tribunal challenging the legality and validity of the
selections in pursuance of 1997 All Indiz Ekamination.
The applicetions are filed within two to th}ee-months
after the results were published in 1997. Though the
applicants came to be appointed in 1994, 1955 anc 1996,
their immediaté cause of action is apprehenLion of
termination of service in view of the results of
1997 All India Examinstion. A person neeJ'not rush
tb Court unless his rights are threatened. ' Since the
applicants had continued as Lower Division Clerks from
the respective dates of their appointment, 'there was
nc immediate urgency or neceséity to rushk to Court,
But the cause of action arose for the applicents only
when they failed in the examination as per;the results
published and there was a serious threat or apprehension
of their serviées being dispensed with to %ccomodate
the ragularly selected candidates. They the come to
Court within two to three months after the!results‘of
the examinations were announced. Hence, %e do not find

any merit in the plea of bar of limitation,
!

6. The points that fall for’deteﬁmination in

these applications are - |

(i) Whether the applicants' services are liable

S S « S

to be regularised, and if neceéssary, by

subjecting them to a departme%tal test or
~ examination? f

!

1

|
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for recruiting Lower Division Clerks to
E.S.I. Corporation is illegal and the
1997 Selection Process is liable to be

quashed 7

A

(iii) Whether the applicants are estopped from
s questioning the legality and validity of
the 1997 Selection Process ?

(iv) What order ?

POINT NO. 1 @

At number of places in the application and number
of times during the course of argument, it was pressed by
the Learned Counsel for the applicant that the applicants'
 service should be regularised and if necessary, by g1v1ng
a direction to the respondents by subjecting tpe applicants
to a written test or departmental examination. In our view,
the whole concept of the applicants that it is a case of .
regularisation of adhoc appointment is misconceived. We
are concerned about appointment under the Recruitment Rules,
1965. We have gone through the recruitment rules more than
once and do not find any scope for.adhoc appointment, much
less regularisation of adhoc appointment. The recruitment
rules are in page 35 of the Paper book of 0.A. No. 1180/97,
The recruitment rules only-provide for appointment on :.
regular basis by holding a open competitive examination.

Admittedly and undisputedly, the applicants have appeared

for the said open competitive examination held in 1997

0.016
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and it is also an admitted fact that in the results

published by the respondents, the app%icants' names
or registered numbers are not shown (§ide.the notificatioﬁ
regsrding -results of the examination which is at page 53
of the Paper Book).

The recruitment rules provide for a direct

recruitment of Lower Division Clerks by an Open gl

oy

3
L

Competitive Examination (vide Rule 21 of the Recruitment

Ca*;*“ijr \
R S

Rules). Then those who have qualified in the written

*

(%

examination will'be called for a typing examination

L ;::,i " { -l - "L:“fl“ “'-:

and then they will be called for an interview and

then final selection is made., The rules nowhere provide
for ‘an adhoc appointment or regularisation of an adhoc
candidate by holding a departmental examination. '%2}
Therefore, the whole theory- g; the applicants that 2 -
they are to be regularised, i% necessary by holding
a.departmental examination, é; misconceived and not

borne out by the recruitment rules. If we tell the

respondents to regularise the services of the applicants :}_
and if necessary, by subjecting them to a departmental
test, then our direction will run contrary to the
recruitment rules and we will be commanding the respondents
to do something which is not permitted by the rules.

A judicial review cannot be exercised to give a direction
to the Government to do something contrary to rules.,

It is not permissible in law. A judicial review could

be exercised only if any department of the Government is ¥~

not conforming itself to the rules. But here, the action

N
L
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that the applicants in those case had failed in the'-
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taken by the respondents is fully within the four

corners of the recruitment rules. Hence, we canrot

give any direction to the respondents to regularise
the service of the applicants contrary to the recruitment

rules.

8. The Learned Counsel for the applicant

placed reliance on an unreported judgement of this
Tribunal dated 30.03.1988 in Transfer Application No,
452 /86 §Trimbak Punjaji Adke V/s. E.S.I. Corporstion

& Others [. Even in that case, the Tribunal noticed - .

*

written examination number of times. Infact, in pars 5

of the judgement the Division Bench observed that the

applicants in that case are not eligible for regular

appointment since they have not passed the examination.

Then it is further ohserved in the same para that to

regularise a person who has failed in the examination
would be promoting inefficiency in the E.S.I1. Corporation.
D ' - 4 -_L~” 3 H

But however, as a concession, a direction was given to
give one more opportunity to the epplicants in thse

case to pass in the examination. The Tribunal has not
13id down any proposition of law, Eut on facts, it

- . . . . o . Py 3 A.ﬂ =
thought of giving a one time concession to the spplicknts

of those cass to appear for another examination. A

decision could be relied on as a.precedent if it decides

any question of law. The Tribunal in that czse has not

- 13id down a proposition of law that in every case an

adhoc¢ appointee should be given one more opportunity for:

" passing an examination. A direction given cn the factis

i cou18
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of that case cannot be treated as a precedent in the

!

present case., Even otherwise, we will preseqtly point
out number of decisions of the Supreme Court ‘where a
VY p- e
‘Vif view is taken that no adhoc appointment can

be regularised contrary to statutory rules.

9. ' . An identical case of adhoc L. D C. Off1c1als
of the same E,S.I, Corporatlon has been con51dered by the |
Sunreme Court in an unreported judgement dated 10,03.1992
in the case of Director General, E.S.I.C, &lAnother V/s.
Shri Trllok Chand & Others in ClVll Appeal No. 5302-0f 1992
and connected cases, In that case also a D1v1510n Bench
of this Tribunal at the Principal Bench had | glven a direction f
'”‘.to the E.S.I. Corporation to regularise the!serv1ce of '
the applicants of those cases. That was aleo a case 2
where‘some candidates had been appointed asfadhoc L.D.és.
since regular recruitment took time. Those adhoc apg?intees
. contended that they should be ;egularised tbbugh.regularly
selected candidates are now available.Thoug% that argument
found favour}before the Principal Bench off%he Tribunal,
the Supreme Court rejected that contention: The Supreme
Court's view is that, when  regularly selected candidates
are avallable the question of regularlsatlon of adhoc
employees will not arise. Therefore, the de0151on of the

!
Tribunal was reversed and the appllcatlons filed by the

applicants were ordered to be dismissed. ?ven in the present
case, regularly selected candidates are now available
as per the results of 1997 Selection Prdce%s and that

cannot be with-held or ‘stopped to accOmodake the applicants

00-19
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and, therefore, the question of regularisation of
their service does not arise in view of the decision

of the Supreme Court irf&iidentical case of the same

department,

10. The Learned Counsel for the respondents

rought to our notice some authorities on this point.

/’ In 1994 (27) ATC 56 [ J & K Public Service

\\\Coﬁmission & Others V/s. Dr. Narinder Mohan & Others §
the Supreme Court has pointed out that adhoc appointment
in violation of statutory rules and regularised by
relaxing the rules, was invalid. It was further bbinted
out that such adhoc persens should be replaced by persons
regularly recruited according to réles. It is clearly
pointed out that relaxatigg is not possible without
'subJectlng the candldates(to open competltlve ‘examination

as per rules. Even the uovernnent has no power to relax

such a rule. : d

It is clearly mentioned in para 11 of the same
reported judgement that the temporary employees are also
entitled to compete alongwith others for regular selection
but if he is not selected, he must g1ve way to the regularly
selected candldates. It is further.p01nted out that
the appointment of the regularly selected candidate cannot
be with-held or kept in sbeyance for the sake of such an

~adhoc or temporary emplovee. 1In the light of the law
- declared by the Apex Court, the applicants cannot ask

gL
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for regularisation, except according to the;recruitment
rules. Since the applicants have failed infthe open

competitive examinatibn held in 1997. and when regularly
seleceed candidates are avallable, the applacants have

to glve place to the regularly selected candldates.

In a case reported in 1996 LAB IC 588

§ Dr. Kashinath Nagayya V/s. State of Mahaiashtra & Others { |

an adhoc appointee was working for eleven ?ears but he
was not selected in the regular recrditmeqi., It was
observed that‘the applicant has to give p#acejto fhe
candidates who are regularly selected and;aépointed.

In P. Ravindran & Others V/s, Ugion'Territory’
of Pondicherry & G&hers reported in 1997 SCC (L&s) 731,
it was again afZase of adhoc appointee working for number
of years. Thefadhoc appointee also applxed for regular
_'selection'but‘%ot selected. In those cifcunstances, the
.Supreme Court observed that the rules cannot be bypassed
by 1ssu1ng A dlrectlon for regularlsatlon of adhoc persons.
In that case, some lecturers had been apP01nted on adhoc
basis and though they were not selected buring regulai
selection, they approached the Tribunalsfor regularisation

of their service. The Tribunal rejected the clainm on the

ground that when regularly selected candldates are avallable,ri;“

.-

the- Trlbunal has no power to issue d1reét10n for
regularleatlon of the service of adhoc employees. The
Supreme Court confirmed the said view ok the Tribunal =

and dismissed the appeal; . f
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In 1997 S5C L & S 33L | E. Ramakrishnan &
Others V/s, State of'Kerala & Others § similar question.
arose about reoularisation of adhoc enployees. The
Sunrene Court found that the applicanes in that case:
were appointed dehors the said rule and working on adhoc
basis for about fourteen years. The High Court'reiused
the relief of regularisstion. The Supreme Court observed

that no regularisation could ke granted dehors the rules,

The.Suprene Court has again considered this
question in the case of Santesh Ku mar Verna V/s. State
of Biher l 1997 scC (L&S)v751 E, where also the question
was(?gzhzgrv1ce ‘0f adhoc appointecs could be regularised

or not., The Supreme Pouru observed that regularisation

" in vielation of recru1tment rules cannot be made.;yThe

/',

* Supreme Court confirmed the order of tbe High JOULt which

'had refuseﬁ to issue any nandamus for regularisation of

Ly

the sée rVice ‘in cuneravention of luJ

If we now grant the mplief of regularisation,

we will be bypas=1no the reﬂruitmenu rules. The applicants

ave taken a chance to part1c1pate in t%e reguler

selection by appearing in the written examination held in

1997. They have failed in the. exemiristion. Therefore,

the aoplicantc will have to Oive way to the reuulorly

seleuted candid ztes and tnﬁre is no provision in the

recruitment rules for regularising the service of an

adhoc appointee. Even in future, the applicanis can

- go'on appearing in the examination as and when held and

if they succeed in the examination, they will get a right

1

...22
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for teing aprointed as a L.D.C. in the L.S.I, Corporation,

The prayer for regularisation is not permissible as per

‘the recruitment rules and, therefore, the applipants

|

are not entitled to the prayer for regularisétipn.

Point No. 1 ic¢ answered accordingly.

11, POINT NO. 2

The Learned Counsel for the applicants al the

time of argument questioned the legality and validity

|

of helding an All Indis Examination. He p01nbe¢ out

that for the past sc many years the department was

holding examination at the regional or zonsl le%el and

for the first time in 1997, an examination at All India
level is held. ~The Learned Counsel for the respondents
submitted that though previously examination was held at
regional levelv the department has now decided to hold an .

All India Exanlnatlon in the light of the law declared by

the Supreme Court in Radhey Shyam Singh's case,

Though some alle*atlons*are made in the G.A.
the
regarding/validity of holding the examination at All

|
Indias level, no relief is claimed in the prayer column

|

s CGeclared

in consequence of that examination. The relief claimed is

for quashing the 1997 Examinastion and the result

bnly to regularise the service of the applicent by heolding

a departmental examination, if necessary, and thzir

——

services should not be terminated. There is no brayer

for declaring thet the 1997 All Indie Examination is

illegzl and bad in law and it should be quashed.| How could

we grant & relief in the sbeence of a specific prayer in

§
g
E
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the application; Further, any finding of ours holding
that the 1997 Examination was illegal will affect the |
candidates who were successful in the 1997 Examination
and who have passed'in_the written examination and now
selected after the typing examination and interview.
If we accept the ccntention of the applicsnts' Counsel
and deélare-the examination as bad in law, then it will
vitally -affect the 5501candiQateé who have now keen
; \selected as a pesult of the 1@97 Selection process,
. Those candidstes or atleast séme of them, are'not made
Sé&:}parties to this application. In a mgttér like this, a
\ Court or Tribunal should not give'a felief which is
\\t going to vitally affect the persons who are not made
parties“?o the application. éurther, as already stated,
there is no prayer in the appiicétion for quéshing the
1997 Examination or any other;consequentiél relief in
espect of the selection of candidates in 1997 Exemination,
Heﬁée,'on both these grounds we cannot consider the
’applicants' present contentioﬁ that holding of an All

India Exeminetion is bad in law.

12, Even after expressing our view that no
¥ 'reliéf could be granted in the absence of specific
prayér and further, no relief can be granted‘in the
| absehce of persong_to be .affected vitally by aeny order
passed by us, still we consider tﬁe contention briefly |

and give our views on merits.

The 1965 Recruitment Rules only provide for

an "Open Competitive Examination™" for selection of

T T - - ——————
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Lower Division Clerks.-

should be on All Indis

may be, in the paStithe

examination at regional level.

It does not say whethe
basis or regional basis
department was holding

Whether the ex

r it
. It
the

amination

~ is held at the regional level or all India lev$l, it

say i'Open
It is, therefcre, left
|

will not be bad in law because rules only
Competitive Examination'.
to the Government to adopt whichever type of e%amination
they may deem fit in the circumstances of the éase.

In our view, the qtestion whether the‘examinatﬁon should
be held at "the regional level or All Ihdia;leV?l‘is a

policy matter. Previously, the department was holding

the examination at*regiohal level and now they

- switched over to All Indie level.

All Indla Examlnatlon is not prohibited by the

‘thave

As long as holding of

rules,

then the CQprt cannot 1nﬂérfere with the policy decision

[P S

level,

it is a matter left to the policy decision of the

‘or at All Indlo lexel.

|
of the Government to hold the examlnatlon at All India

Suppose the rules had prqvidéd;that ngpetiti&e.

examination'shoule be held at the Staté level or Zonal

"level or Reglondl level; then the Government W1ll have rio

dlscretlon ‘or right to hold the examination at All India
level. Similarly, if the rule hsd mentioned that the
examination should be held at All Indis level,éthen the
Government cannot hold it at zonal levél or-redional level,
In- this case, the rule is silent on this poinf. Therefore,

Government either to hold examination at reclonal level

PO
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13, | In the preseht case, the respondents have

 come out with a valld reason as to why for the first

time in 1997 they held the examination at All Indla level,
Theereason is that, the Supreme Court has declcred:thet
such types of examination should be held at All India
level and. not at zonal level. Reliance is plezced on

Radhey Shyam Singh's case reported in AIR 1997 SC 1610.

| That was a case where for selectlon of
candldates to dlfferent posts in the Customs Department
the_recru;tment was sought to be made on zonal basis,
That meang, though the examination is held on All India
basis, selection or recruitment.was made on idnal'basis.
Separate merit list had to be drawn for different zone
in respect of candidates who appeared invvaridus centies
within the particulsr zone, The eeid brocess was |
challenged before-tbevPrincipalfBench‘of this Trikunal

by filing an apﬁlication. The application came to be

- dismissed by the Tribunal at the admission stage. Then

the matter was carried in appeal befofe the Supreme Court.
Even in that case, ii.was}canvassed before the Supreme
Court by the other side that this practice of selection

on ional basis was in vogue from 1975. It was, therefore,
submitted that it has stood the test of time and such a
selection at zonal level should not be quashed. The
Supreme Court rejected this contention. It was helc

that doing selection'at.the zonal level is bad in law

and that the selection should be made on All Indis basis.

‘The Supreme Court has clearly ruled in'para_8 of the

S s e el L B
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of the Constltutlon of Indla. Therefore the Supreme'

Court has clearly held that the selectlon should be made

by holding examination at All Indis level.

In v1ew of the law declared by the Apex Court
that zonal basis selection is bad 1n,lew and it shoulc be
on All India ba51s, if the reSpondents holdlthe examination
in 1997 at All Indla basis, it cannot besalﬁ ‘that it is L
illegal or bad in law. The law declared: by 'the Supreme n
Court is bindlng on everybody under Artlcle 141 of the S
_Constltutlon of Indla. If the respondents want to | :
implement the law declared by the Supreme Court, this .
Trlbunal cannot flnd fault with the Government for _;1'i ;

doing the recrultment by holding examlnatloq at All

India level, as has been done in this case. | P ; L-

The Learned Counsel for the appllcant placed '_;- _~£
_relicnce mn an observatlon at para lO of the reported < i
| Judoement that 1t 15 open to the Government to make
:zonal selectlon for some posts. It may make a scheme
" for that purpose in the light of the guidelines given
by the Co’urt.from time to time. It may be|so. But here,
‘:'the respondents are statlng that they do not want

. zonal selectlon and they want All Indla selection.

© Liberty is. given to the Government to make a scheme

! .
PRI S

for .reserving certaln posts on zonal basis. In this case,
‘ - scheme— '
the Government has not formulated(to reserve certein

| ,posts on zonal basis. This observatlon would be helpful S _;
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to the applicéntﬁonly ifnthé GSVernment formulates

its scheme as suggested by the Supreme'Cpurt; Till
such a scheme is formulated by the Government, the
applicants canﬁot challenge the Qalidity of the
recruitment ét All India level, which is in conformity

with-the law declared by the highest court of the land.

Another contention of £he Learred Counsel for
he appllcants is that, the Supreme Court has observed
that its judgement should have prospective application
and will not apply to whatever selection has been made
under the impugned process of sblectlon. In our view,

this observation will not help the applicants in any
way. The applicants are not selectedﬂ}n the impugned
selection of 1997. If by chance, we had held that the
1997 Selection is bad, then we cduld have given a
direction that the impugned selecfion of 1997 is saved
but in future, the Government should nct meke selectién
as per that/procedure. Since the Supreme Court has
held that zonal wise selection is bad, it did not want
to interfere with the_éonal-wisé selection already made
as per the impugnéd selection of 1993 advertisement,
Though the Supreme Court held that zonal selection is
bad, it did not want to quash the selection already made
3s per the 1993 advertisement but it observed that the
law lsid down by it should be abplied prospectively in
future selections. That is th, the respondents want
to apply the law decléred by the Supreme Courtf%;;the

future selectlona The Judcement of the Supreme vourt is

dated 15.02 1996 but the present examination:is held in 1997.

e
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Therefore the All India examination and All India

selection is in conformity with tbe law deciared by the

Supreme Court We do not find any 1llecality or infirmity

in the 1997 Examlnation and selectlonpprocedure..

14. Another point canvassed by fhe Learned

Counsel for the applicants is that, quslifying or paesing

marks is not mentioned in the advertisement or rules.
Since this is a selection procedure, the que%tion‘of
minimum marks for passing the examination does not
apply. It is brought to our notice tnat'two?lakhs and'
odd candidates had appeared\in'the exomination. How

can one fix quallfylng marks or passing marks for such
an examination. Suppose the rules had flxed 145 marks or
50 marks as p3551ng marks, then_there may b% one lakh B
candidates who have obtained_ﬁhose marks. rA#thpugh . ;%
one lakh candidates cannot be ca;ledlforvint?rview, adoption
of euitable multiplies for short-listing the |candidates v
is a well-known pr1nc1ole When the department is

hOldlng examlnatlon for two lath and odd candldates,

they cannot prescrlbe any quallfylno marks at all. They
may have to select twice or thrice the requlred number

of candidates for purpose of 1nterv1ew. Supﬁose there .
are 100 posts, then the department may call 200 or 300
‘candidates for the purpose ef_;nterv1ew as per the merit
list and then select theigggdidaies among them. We may

also place on record that the Learned uOun°°1 for the

'.respondents has 51nce Droduced a copy of the confidentiel ;

letter in a sealed cover., We have perused that confidential

00029

letter dated 14.08.1998. It says that the Director Gemeral ' [,
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"has approved the decisian of determining the cut off
marks to call the candidates for typing test as three times
the number of vacancies in each cateoory. In the present
'case, we find that there are 550 vacanC1es and therefore,

Taling TeAr
1600 candidates have been called for and that will

satisfy the requirement for short-ligling the candidates
ss per the decision approved by the Director General

of E.S.I. Corporation. This procedure of short-listing
of candidates cannot be said to be illegal or eentrary

to any rule.

15, One of the contentions of the Learned Counsel
for the applicant is that, there is nothing to show the
cohcious decision on the part of the'Director General.or
Standlnj Committee to hold All Indla Examlnatlan. We

fhave already referred to the confldentlal letter dated

T e,

. 14.08.1998 where also it is clearl/ mentioned that

v examination has to be held on All India basis because of
the judgement of the Hon'ble Supreme Court in the case of
Radhey Shyam Singh_&vOthers. Therefore, this also goes
to ahow that the Difecfor Generai has taken a concious

- decision to make recruitment on All Indis basis by hold%ng

examination at ALl India level in the light of the law

declarad by the Supreme Court in Radhey Shyam Singh's case.:

1

| The argument that all posts cannot be thrown
open on All India ba51s without keeping some. reservatlon
on regional b351s has no merit in the light of the law
declared‘by the Supreme Court in Radhey Shyam Singh's case.
It is open to the Government to take a policy dec151on to -

' restrlet certaln posts on reglonal basis, But in thls case,

-
o
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" their own arrangement.

" approved the scheme introduced bfAthe'Medic

. vacan01es can be filled up- at reglonal leve
-'purely a pollcy decision to be taken by . the

' and unless such pollcy de01sion 1s taken by

30

the Government has not taken any such decision to

reserve any post on regional basis.

Since the decision

to hold examination on All Indla basis is based on the

dec151on of the Suprﬂme Court we find no illegality -

in the same,

Then some grievance was made that the

examinatibn is not held by the Staff Selection Commnittee.

respondents that Staff Selection Commission

This was explalned by the Learned Counsel for the

has expressed

its inability to hold the examination for want of

direction and even requested the department

The Learned Codnsel

written by the'Uﬁder-Secretary of the Staff.

Commission, which is a part of D.O.P.T.
. - i ( . - ..

¥

The'Learned:Counsel for the app

to make

for the

- respondents placed beforeiUS'fhe letter dated 13.03.1996

Selection

Licant also

broqght to our’ notlce the de0151on of the Supreme Court

~regard1ng medlcal college adm1551on reporte? in

(1993) 3 sGC '332 { Sharwan Kumar V/s. Direc
,6f Health Services and Another {. In that

the Supreme Court has not laid down any law

in'which'iS% seats had been reserved to be

at all India level. Even.in the/Radhey Shy

‘case the Supreme Court has observed thatgit'

the Government to prepare a scheme under wh

tor General
decision
but oniy
al College
filled up
am Singh's
is 6pen to
ich certain
l.let is

Government

a Court or lrlnunai cannot do anythlng in the mattﬁr.
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For the above reasons, our finding is that
no case is made out for interfering with the 1997 Selection

Process. Point No. 2 is answered accordingly.

16. Before considering point no. 3, we may have
to make some observation regarding the nature of

appointment of the applicants.

In this caée, among the 32 applicants there
is no dispute that as far as?é&épplicants are concerned,
the condition mentioned in the order’of appointment is
that, the appointmenis are purely temporary and adhoc
and further, it is made as 3 stop-gap arrangement and
further it is stated that this appointment is subject to
further orders or till regular incumbents are made
available by the Staff Selection Commission, whichever is
e;ilier. Then there is also a further condition that}the
services can be terminated at any time without giving any

Vd .
reason. In view of these conditions, there can be no

- difficulty to hold that the appointment  of 24 applicants

1s purely adhoc and stop-gap arrangement till further
orders or till the availability of regular candidates.:
But the Learned Counsel for the applicant submitted that
in case of remaining 8 applicahts,'there are no sucb
conditions and therefore it must be taken ss regularxr
appointment. One such appointment order is at page 32

of the.Paper Book in 0.A. No. ﬁ211/97; This isvin respect
of Ujwala G. Ruke, but who is ng'known as Smt. Ujwala A.

Mohite. It appears, after marriage her surname is changed,

.0032
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In the appointment order at page 32 it is shown that
|

the appointment is made on temporary basis.? This
appointment is made subject to conditions of| service
as per rules., The appbintment is liable to termination

without assigning any reasons at any time. ‘Though the

word 'adhoc' is not used, the order clearly éhows that

it is a temporary appointment and subject to termination

at any time without giving any reason. Howe$er, the e

appointment is as per service conditions as per rules. 9??fj

Then the Office Order of appointment of these

eightvapplicants‘is at exhibit R-l, page 19 of the : 7.‘f;r>
written statement of respondents. This is an Office T
Order dated 14. 12.1994 and it applies to thelappllcant \'

in O.A. No. 1211/97 and 9 others. It covers ;all the ' L s
elght eppllcants whose appoxntments are sxmliar to the i ?1.j7‘9 N

app01ntment at page 32 of the Paper Book in O A. No.
1211/97. In thls office order it is clearly mentloned

- that it is made on a purely temporary and “adhoc basis

and as a stop-gap arrangement. It is subJecﬂ to
conditions of servicesas per the 1959 Act. ﬁhe services
are liable to be‘termlnated‘at any time w1th&ut'givin§ -
any reasons. The copies of theée_orders are sent to‘all
ihe appointees and one more copy is sent to the_Generalf:
Secretary of the Employees' Union. On the face of this
order,lt 1s too late for these “eight applzcan%s to say
that their app01ntment was not adhoc or temporary.
Infact, the Learned Counsel for the respondenus brought
to our notice th‘t letter wrltten by the: department to -
the Employment chhange to sponsor names for khe purpose:

= B S ]
~ of adhoc appoint ent. We have perused that-letﬁer,

where also it isimentiocied ‘thet ghe tandidates are

.L
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required for adhoc appointment. In our view, all the
32 applicants are éppointed purely on adhoc basis and
as a stop-gap arrangement till the arailability of

regularly selected candidates.

17. POINT NO, 3 :

All the applicants have applied and then
abpeared in the 1997 Examinaiion. They took a chaﬁce
toAsucceed in the examination and getting selected on
regular basis. Unfortunately, all of them have failed.
Now the applicants cannot tﬁrn aroupd and question the';
very foUndatioﬁ of the selectibn process, The prihcibié‘
of estoppel gets attracted in a matter like this. We
are fortified in our view by the two decisions of the
Apex Court,lof which one was relied‘upén by the

Learned Counsel for the respondents.

In 1997 (2) SC SLJ 157 {University Of Cochin
V/s. N.S. Kanjoonjamma & Others{ where the Supreme

o the , ot i :
Court observed that when(candidatesAg chance and appeared

in the examination_and feiled, they are estopped later

to challenge the vélidityvor correctness of the procedure. ;

In AIR 1986 SC 1043 { Om Prakash V/s. Akhilesh

Kumar !Shukla & Others { in a similar matter where a

party challenged the recruitment procedure and holcing
of the examination, etc. After having appeared in the
éxamihafionAand'failing in ihe samé,,the Supréme Court
observed that the appellant hagzgg;eéred in the

examination under protest and he filed the petition only
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after he had perhaps realized that he would not succeed
in the examination. In such circumstances, the party

should pot haye been granted any relief by the High Court.

For the above reasons, we hold ﬂhat the
applicants in these cases having taken a chance to get
selected by participating in the selection process, are
now estopped from questioning the Qalidity of the same

in view of the above two decisions of the Supreme Court.

The Learned Counsel for the applicant
contended that even in Radhey Shyam Singh's case, the .
applicants had participated in the examinatien’and still

A
the Suprene Court granted the ;elief. The perusal of

the judgement-shows that the applicants in that case

had complained about the selection process and then
participated in the'selectiqn pfeceseIUnder étotest.

Further, the Supreme Court did not grant any relief to

‘the applicants in that case. Thougﬁ the law was

declared that selection should be'made on the basis of
All India examlnatlon the Supreme Court did not grant
rd A ko
any relief to the appllcant white sett&nn aside the
selectlon process. The Supreme Court made 1ﬂ clear thst
the impugned selecticn should rnot be affected by their
order and their order should have only prospectlve
appllcatlon. | |

Point No. 3 is answered in the affirmitive.

* .

18. POINT NO. 4 ., | ~ l

'In view of our findingsAOn points 1 to 3, all

these applications will bave to fail, We have.no doubt
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sympathy fer all the applicants but we cannot grant
any relief contrary to the rules.. Since the applicants
are now working on adhoc basis, they aré entitled to
continue to work there till regularly selected candidates
are appbinted and~come to take charge. WVe therefore,
6nly direct that services of the applicants should not
be terminated till reguler céndidates are posted in their
place and'come$ to take chafge. Suppose a reguler
cafididate may be appointed and posted in a particuler
lace and that candidate may not turn out due to some
reason or other, in such case, there i$ ho necessity
to relieve any of the applicants. Therefore, even if
the respondents wanﬁf to issue termination order,'then
they may make it effective from the date the new
candidate tskes charge in that particulaer vacancy.
Another thing'wévwould like‘{; observe is
that the applicahts are at liberty to aﬁpear for
similar selection examinations as and w&en notified by
the respondeﬁts. .In such a case, the respondents shall
give relaxation of age to the applicaﬁts for the period
for which they have worked in the department on adhoc

basis as per rules.

19, In the result, all the thirty-two .applications
- vinkbéan

are dismissed, The*impagﬁ;a.order passed in all these

cases is hereby vacated subject to the observations made

in para 18 sbove. In the circumstances of the case,

>

3

there will be no order as to costs.
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