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CENTRAL ADMINISTRATIVE TRIBUNAL

MJMBAI BENCH

ORIGINAL APPLICATION NO.:

/

q P‘ \\39 49/

1180 TO 1211/97.

Dated the 'ké’““ day of -ﬁ% _, 1998,

CORAM ¢

HON'BLE SHRI JUSTICE R, G. VAIDYANATHA, VICE-CHAIRMAN,
HON'BLE SHRI D, S. BAWEJA, MEMBER (A).

Ms. Subhangi K. Kutarekar,
employed as L.D.C. in L.O.
at Jogeshwari.

Residing at =

2/8, Omprakash Chawl,

" Bandrekar Wadi,

Jogeshwari (East),

Smt. Vidya A. 'Naik,
(Ms. vidya S. Naik),
Employed as L.D.C. in
103-A" Section at
Lower Parel, E.S.I.C.
Residing at -

Rablai, Post Sopara,

.Taluka Vasai,

Dist. Thane, Nalasopara (W),
Pin Code - 401 203.

Ms. Pratibha B. Desai,
employed as L.D.C. in
M.R. Dadar in'E.S.I.C.

Residing at =

8/43, Khimji Nagji Building,
Senapati Bapat Marg,

Lower Parel,

Bombay -~ 400 0O13.

Smt. Anushree M. Mane,
(Ms. Sushila R. Patole),
employed as L.D.C. in
Ins. Br.I in the Colaba
Office of E.S.I1.C.

Residing at -

" Mankar Building, Room No, 4, f

First Floor, New Prabhadevi
Road, Mumbai - 400 025
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< v’ Applicant in

0.A. No, 1180/97.
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plicant in O.A.
No. 1181/97.
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« Applicant in 0O.A.
No. 1182/97.

Applicant in 0.A,
No. 1183/97.




Smt, Uﬁwala R. Yerun}ar,
(Nee Ujwala A Rane)

employed as L.D.C, in Ins-I
in Colaba Office of E.S.I.C,

| Residing at -
D-23, Ambedkar Nagar,
Senapati Bapat Marg,

Elphinstone Road,
Mumbei - 400 013,

Ms. Sunita M. Lohate,

(Smt. Shalini Dinkar Sonawane)
employed as L.D.C. in the
Policy Section of the Colaba

’ OffiCP Of the EcSoIaCl_

Residing at =

Room No. 8, Prab Chawl No, 11,

Jawaharbha1 Plot,
Bhatwadi, Ghatkopar (w),
Maabai = 400 0s84. .

Smt, Sukhada S. Gaikwad,
employed as L.D.C. in L.O.,
Kandivali in E.5.I.C. :

vRe51d1ng at -:f v
1/3, Choudharl hawl

- Nbghwadl, Near Ganesh Maidan,

- Jogeshwari (East),
- Mumbai - 400&060,

~ Ms. Vandana Sarang
employed as L.D.C. -

(Telephone Operator) in E.S.I.C,

at Lower Parel,

. Re51d1ng at - =

- 18/725, D. N. Nagar, .
K. P. Road Andheri (”ect),
Mumbai = 4OO 053,

Jaywant Y. Chavan
_employed as L.D.C. in L.0D.
in Century Mills of E.S. I.u.
and Residing at ~

' 220, Sahajeewan C.H.S.,

2nd Floor, N, M. Joshi Marg,
Near Deepak Cinema,

‘Mumbai - 400 013,
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Bhaskar H. Khopkar
employed as L.D.C. in
Coverage Branch at Colaba
Office of E.S.I.C.

Residing at =

Room No. 157, Gate No, 4,
Hanuman Tekdl, Ali Yavar Jung,
Marg, Santacruz (East),

Mumbai - 400 035, :

" Ms. Sangeeta P.. Nesarlkar
~-employed as L.D.C. in the
M. Joshi Masrg.

Locsl Office at N.
Residing at -
2/30, Mithibai Laxmidas Bldg.,

- Opp: Piramal Chambers, I.T.

Office, Parel,

- 'Mumbai - 400 0125

‘Ms. Madhuri W, Desai,

employed as L.D.C. in the
BYC in Colaba Office of
E.S.I.C.

Residing at -

Room No. 7, Bldg. No. 14,
fazhim Pollcy Colony,
Raheja Hospital Road,
Mahim {West),

Mumbai - 400 Ol6.

Ms., Sangita P, Khandare,
employed as L.D.,C. in Local
Office at Parel in E.S.I.C.

Re51d1ng at -

20, RaJendra Niwas, L.J. Road
'»mhlm, Mumbal - 4OO 0l6.

Ms. Savita V. Bankar,
employed as L.D.C, in L.D.
Colsba in E.S.I.C.

Residing at -

Block No. 3, 'A' Wing,

Ground Floor, New Rajdeep 5001ety,

Manish Nagar, Kalwa,
Dist. Thane,

I 2,
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.+ Applicant in

0.A. No. 1189/97.

oo Applicant in
0.A. No, 1190/97.

-

oo Applicant in -

e

0.4. No. 1191/97,
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.. Applicant in
0.4, No, 1192/97.

.. Applicant in
0.A. No., 1193/97.
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Ravindra V. Salvi, -
employed as L.D.C. in the
E.5.1.C, and working in
the Local Office at Kurla.

Residing at - |

25/3, Rachana Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai = 400 O71.

Ms. Sangeeta M. Salunke,
employed as L.D.C. in

A.G. Br. III at Lower Parel
in E.S.I.C.

Residing at -

2/71, Wani Building,

K. K. Modi Wadi,

Near Swan Mill, T. J. road,
Sewree, Mumbai - 400 Ol15.

Ms. Sangita R. Todankar

employed as L.D.C. in

. Insp, Branch in Colaba
Office of £.5.1.C,

'Residing at - ,

Cc/G-1, Miranda Apartments,

Veer Savarkar Marg,
Dadar (West),
Mumbai - 400 028.

Ms, Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I.C.

Residing at =

G/9-3, 5. G. Barve Nagar,
Bhatwadi, Ghatkopazr (W)
" Bombay - 400 086.

Ms., Sangita A. Madvi
employed as L.D.C. in

M.R. Kurla in EoSoIoCo and
Residing .at -

5/39, Janata Society,
Janata Society Marg, -
Ghatkopar { .East ),

Mumbai - 400 077.

P

Applicant in O.A.
No. 1194/97.

Applicant in 0.A,
No. 1195/97.

Applicant in 0iA.
No. 1196/97.

Applicant in O.A.
1197/97.

.;. Applicant in 0.A.
1198 /97.
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Smt. Prachi P, Dudvadkar,
(Ms. Nagana G. Mayekar)
employed as L.D.C. in the
Vigilance Section at Lower
Parel in E.S.I.C,

Residing at -

185, Black Stone Building,
S.V.P, Road, Near Round
Temple, Mumbai - 400 004,

.. Applicant in
0.A. No. 1199/97.

o

. Kolekar, 1
ed as L.D.C. in

510‘4.
esiding at - , ++« Applicant in O.A.
2-36, Vishramyog Co.0Op. H
ociety, L.T. Road, ! No. 1200/97.

orivali (West), :
( mbai - 400 091, .
N

Ajay Satam,
employed as L.D.C. in the

lesiding at -~ ‘ .. Applicent in T.A.

4, Shardadevi Niwas, No. 1201/97.
nan Singh Compound,
Anand Nagar, Shivaji Naka,
Bhandup'(West),

Mumbai - 400 078.

W T 4 YL B e Yl

Ms, Rashmi S, Waingankar
employed as L.D.C. in.
Establishment~II at Lower Parel

in E.S.I.C. .. Applicant in D.A.
Residing at -

No., 1202/97.
223/8726, Kannamwar Nagar-1l, )
Vikhroli (East), i ¥
fMumbai - 400 083.

Ms. Neelam V. Naik,
employed as L.D.C. in
Estt. II in Lower Parel
in E.S.I.C. :

23/6, 1st Floor, No. 1203/97.
2nd khatter Galli, :
Thakurdwar Road,

Mumbai - 400 004.
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Smt, Charusheela S. Patil
(Ms. Charusheela P. Haver),
Working as L.D.C. in Estt-I,
Section at Lower Parel in
E.S.I.C. _ - ‘

ﬁesiding at -

21/2102, MHADA Vanrai Colony,
Western Express Highway,

Goregaon (East), - SRR
Mumbai - 400 065. 4 | §

<.+ Applicant in B

'Ms. Kanchan V. Indap
employed ‘as L.D.C, in o
Hindi Section at Lower Parel
in E.S.I.C.

Residing at = ... Applicant in

19/14, Harttarwals Building, O.A. No, 1205/97. | .
N, M. Joshi Marg, : _ b
Mumbai - 400 Oll. i ' . ;

Ms. Rajashree A. Shinde, : ' -
employed as L.D.C. in the .
Estt.III Section at the
Lower Parel Office at _
E.S.1.C. - we. Appllicant in
- Residing at - L 0.A. No. 1206/97.
78/14, B.D.D. Chawl, ’ A

Worli, - :

‘Bombay - 400 0O18.. - ,

M AT

s

Ms. Manisha M. Kaskear
employed as L.D.C. in the
~L.O. at Andheri in E.S.I.C.

Residing at - . .+ Applicant in

'Suraj Venture', 'A' Wing, _ A Al w '

“Room No, 102, 1st Floor, 0.4 ho,_lZO?/??.
Behind Paradise Cinema, _ ' , o ST
Mahim (West), Mumbai=400 0Ol6. l . S

Ms. Kalpana M. Redkar v
employed as L.D.C. in the S :
Recovery Branch at Colaka = : - o
Office of E.S.I.C. . i o L

l ... Applicanil in

" Residing at - - i oL R 208 0T
“Vanita Bldg. No..1l, Room No. 3, s _O‘,_ o
Ground Floor, Vishwakarma Nager,
Nahur Road, iulund (West), ) '
Mumbai - 400 080. | { |

-
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-‘Smt. Rajashree V., Sawant,

{Nee Ms. Rajashree T. Gawde) |
-employed. as L.D.C. (Telephone , ' _ ;
Operator) in the Colaba '
Offlce Of EoSoIa\Jo . e Applicant in t

Residing at - ' 0.A. No, 1209/97. | |

28-B/2807, 3rd Floor,
Ab 'ydaye Nagar, Kalachowkie,
~ Mumbei ~ 400 033. {

Ms. [Sheela V. Jacdhav,
employed as L.D.C. in E.S.T.C.
in M.R. Parel Office. .

etiding at - ... Applicant in

/140, Siddharth Colony,’ 0.A. No. 1210/97.
i Yavar Jung Marg,

| 'S Bandra (East),
Mumbai - 400 O5L. -~

\\\smt. Ujwela A. Mohite,
| (Nee Ujwala G. Ruke) | | . B
employed as L.D.C. in Estt.II _ ‘;
at Lower Farel. &

'Reéiding at - , ‘ }

¢/522, R.B.I. Quarters,
~Chembur, Mumbai - 400071.

VAT PRI Y

... Applicant.inr
0.A. No, 1211/97,

Wi ML AT W BP2s K v bl

J Advocate Shri M.S. Ramamurthy)
v -

VERSUS

1. Employees'Stite Insurance N T "
Corporation, through the - |
Director General, '
Psnchdeep Bhavan,
Kotla Road, :
New Delhi - 110 OCl. l e Réspondentq in

all the O.As.

;B bt B gt e AR LS ol KK A s 334 0

2. The Regional Director,

' Employees' State Instrance
Corporation, -Fanch-deer .
‘Bhavan 108, N. M. Joshi Marg,
Lower Parel, Mumbai - 400 Ol13.
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(By Advocate Shri V. D. Vachavker)
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: ORDER

[ PER.: SHRIR. G. VAIDYANATHA, VICE-CHAIRMAN {

These are thirty-two applications
theAfespective applicahfs on idéntidal allega
The respondents have filed reply. Since an e
interim order was passed by the Tribunal in f

the applicants, the respondents pressed for v

filed by
tions,
x=parte
avour of

acating

the interin order. It was also stated that regularly

selected candidates had to be given an appointmerit and

the interim order is coming in the way. In t
circumstances and since the point involved is

- short point, by consent,we are disposing of a

hese .

4

also a

ll.thesg

applications at the admission. stage itself. We have

heard Mr. M. S. Ramamurthy, the Learned Senio

r Counsél

for the applicants and Mr. V.'D.vVadhavkaf, the Learned

' Counsel for the respondents. Sinqéhwe are di
“the applications at the admission'stage itsel
" referring to the pleadings briefly, so far th
--mécessaryﬁforydeciding?the~points of controve

2.  The facts are briefly as follows

All the thirty-two applicants hav
appointed'on adhoé/temporary basis as Lower D

Clerks in the Regional Office of the Employee

sposing of
f, we are
ey are

rSy. ,

e been
ivision

s!' State

AInsurancélcbrporation; Bombay.-'Some of the applicants

were appointed in 1994, some in 1995 and some
(vidé chart at page no. 33 of the Paper Bdbk
No, ilsd/97 which givesthe different dates of

of the applicants and their service partidulars).

is stated that all the applicants came to be

by the Employment Exchange and were selected

in 1996
in O.A.
appointmehts

It

sponsored

as

e

-
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Lower Division Clerks in regular scale of pay after
they passed the typing test and were successful in.
interview and medical examination. There Was no

 cond1t1on mentloned anywhere that the appllcants .

have to pass & further examinetion or test for.beingv»

reg arised; Thg:applicantS-wereuappqinteq'against
dbstantive vacancies. The rgbruitment is governed n
y the E.S.I.C. (Recruitment) Regulatidns,"l955. Thern
it is;pleaded that previou<ly the E.S.1. Corporation

as filling up the poqt of Lover DlVlolon Clerks by

.'K\Sgetting candidates from the Employment Exchange‘and

S

\\\then holding a written-examination and typing test

olloved by interv1ew and mecdical exasminaticn. That
’hltherto selections were made to the post of Lower
D1v1°10n ClerPs only on reglonal basis and not on &
Indla basic. But for the flrsﬁ time in 1997 the
Corporat1on advertlced for filling up the posts of

\

 Lower Division Clerks by.an.All Indla,examlnatlon.

”About one lakh of candideates, includirg the abplicants,

_appeared for the All India Examination. In Ahharashtra

_ State 1tself about 25,000 candldctes oppe=red for the

'exam1nat10n. It is stated that for the poct of Lov‘

Division Clerks, whlch ie not an All India post and not .

subJect to transfer oll over Indla, holo1ng of an

- 'examlnatlon on All Indla basis is 1llecol. The

| appllcants have been-working contihuously'fme'the

' date:of their reépective apboirtments and'they have

to be reguldrlsed and 1f nececscrw, by- sutdectlng them

_to a departmental quallfylng examination., There was

" no nece531ty fpr the appllcants to compete with the

LI lo
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open market candidates and that too, at an All

The results of the written examination held in

been published.inAthe Employment News dated 13
which ‘contains successful list of 1600 candids
passed the writteﬁ examination all over India.
names of £he applicants do not appear in the s
Typing test has been held for the candidates w
successful in the written examination.’

typirg test are awezited.

India level,
1997 has
/19.69.1997
tes who

The

2id list,

ho were

Then after the typing test,

interv1ew will be held and about 550 candldates will

be empanelled_for'f1111ng up the vacancies of

Indiz. It iec stated that in a sister organi

namely - the Bmplcyeesﬂ:'

the procedure is to appoint candicdates on reg

all over

sation,

Provident Fund Organisation,

ional basic o,

Now, in v1em of the recent examination and appoirtment

of candlcates who have passed ir the examlrat

in'the 1nterv1ew, there ic likelihood of the

of the appfigant being terminated. Hence, th
have approached this Tribunal challenging the
and valicdity of the All India Examinaticn fon
the post of Lower Division Clerks. Any actic

by the respondents ir terminating the service

applicants due to alleged failure ir:-the writl

v_'examination on All Indis basis is illegal, ar
bad in laﬁ.
examination on All India basis. The present
from the préctice which was ir vogue for the
js illegal and has not been approvec by the

Committee of the'Corporation.

o7

There is no provisicn for following

ion and
services

e applicants
legality
fillirg up

n to be taken
s of the

ten

bitrery and

the
deviation

lest 30 years,

Standing

The alleged failure of

11
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the applicante in the writfen examination cannot be a
ground to dispense with their services. Even if the
applicents have feailed in the examination, they should
be given a further chance to pass ir the examination
for thevpurpose of being regulérised and confirmed in

the pogt. Then there was reference to some litigation

of t. M. P, Kulkarni. There are number of vacancies

/ the Corporation and therefore, there is no nececsary

to dispense with the services of the applicants.  On

hese grounds, the applicants pray for a declaration -

that their services are not lisble to be dispensed with

for alleged failure in the examination, to restrair the

iespondents from terminating the services of the applicants,
for a directigp'to the respondents to requlzrise the
services of the_abplicants and if necessary, by subjecting
them to a regulerisation test and for a declsration

that the applicants are entitled to be regularised

without competing in the All Indis examiration and

for cost, etc,

3. | The respondents in théir reply have stated
that all the applicants came to be appoirted on purely
adhoc énd temporzry kasis. .They are not appointed
regulerly as per the recruitment rules. The éepplicants’
services being temporary, are liable to be terminated
at any time without'giving any reason, as per the
provisions of C.C.S. (Temporary Services) Rules, 1965.

That the applications are barred by limitation. As

per the ~Rectuitment Rules, 1965, a candidate to

become a Lower Division Clerk has to pass a open
competitive test. However, when there are vacancies,

in administrative exigencies, stop-gap arrangement is

n 7

R
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made by appointing candidates on adhoc basis.

They

can continue till the reqular candidates are sslected

and appointed. The 1997 All India Examination was held

by giving public advertisement for filling up
vacancies of Lower Division Clerks all over In
The results of the examinaticn have been decle
all the aﬁplicants have‘failed in the examinat
ruies proviée for an open competitive eyxaminat
it is for the respondents to decide whether it
be on All India basis or regional basis.
stated that since the applicants have applied

post in question and participated in the recru
process and appeared in the examination, they

estopped from challenging the cor;;ctheés or 1
of the selection process after becoming unsucc
in the examination. The applicants have no ri
the post in questiocn since their appointments

and temporary. The question of regulerisation
sefvices of the applicants does not arise, sin
mode of selection is by way of passing in the

examination, typinc test and interview. As fa

litigation of Smt. M.P. Kulkarni is concerned,

stated that it was an individual case and furt

inspite of succeeding in the litigation, she h

It i

bf 550
ia.

red and
ion. The
ion and
should

s also
for the
itment
are now
egality
essful
ght to
are adhoc
of the
ce the
written

r as the

it is
her,
as not

in rem.

joined in the services. It is not a judgement

That since the applicants have feiled in the é

they have no right to the post in question ang

and since their appointments are adhoc and te

not entitled to any of the reliefs prayed for|

xamination
DOTETY ,

they are

oo 0.0 13
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—
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4, : The Learned Counsel for the applicants-
maintained that since the applicants have been appointed
through Employment Exchange after screening them,

passing the typing test, etc., the applicants are entitled

Anue in service and their services are to be
regu arised.and‘if necessary, they should be subjected
a departmentel exsmination. Then he quesiiqned the
egality and.validity of the All Indis Examination now
dopted by the respondents by deviating from thé old
practice of holding the examination on regional basis.
It was argued that the respondents have no right to
hold such an examination on All India basis. Then he
also attacked the selection process on the ground
that the advertlcement does not mention the qualifying
marks ancd the rules also do not prov1de for the same.

On the other hand, Lhe Learned Counqel for the responuents

T
{:J i

supported the actlon taken by the respondertc and corterded

. that the questlonuofnregularlsatlon.of the applicents'

services does not arise when their appointments are

not according to the*recruitment rules. He also justified
the action of the respondents in holdlng of All India |
Exomlnatlon in view of the law declared by the Ape»x

Court in Radhey Shyam Slngh V/s. Union Of India & Others
reported in AIR 1997 SC 1610. He further submitted-

that the applicaents having participated in thé selecﬁion
process and took a chance of being selected ancd 2fter
becoming unsuccessfui} they are estopped from challenging
the selection procéss. He also pressed into service that

the applications are berred by limitation.

"{’f{.o L) .14




S. After hearing both sides anc going through
the materials on record, we are not satisfied about
the respondents’ contention on the 'Iquestion
of limitation. The applicants have approasched this
Tribunal challenging the legality and validity of the
selections in pursuance of 1997 All India Examinétion.
The applicetions are filed within two to three months
after the results were published in 1997. Though the
applicants came to be appointed in 1994, l995land 1996,
their immediate cause of action is apprehension of
termination of service in view of the results of

1997 All India Examination. A person need not rush

to Court unless his rights are threatened. Since the
applicants had continued as Lower Division Clerks from
the respective dates of their appointment, there was

nc immediate urgency or necessity to rushk to Court,

But the cause of action arose for the applicants only
when they failed in the exsmination as_per the recults
puklished a%d there was a serious threat or apprehension
of their services being dispensed with to accomodate
the regularly selected candidates. They have come to
Court within two to three months after the results of
the examinations were announced., Hence, we do not find

any merit in the plea of bar of limitation.

6. The points that fall for determination in

these applications are -

(i) Whether the applicants! services are liable
to be regularised, and if necessary, by
subjecting them to a departmental test or

examination?
i
L

e e e

r
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(i1) Whether holding of All India Examination .

for recruiting Lower Division Glerks to
E.S.I. Corﬁorétion is illegal and the
1997 Selection Process is liable to be

quashed 2

(iii) Whether the applicants are estopped from
"+ questioning the legality and velidity of
the 1997 Selection Process ?

(iv) What order ?

7. POINT NO. 1 :

At number of places in the application and number
of times during the course of argument, it was pressed by
the Learned Counsgi for the applicant that the applicants!
service should bé'regularised and if necessary, by giving
a direction to tge respondents by subjecting the applicants
to a written tes£ or departmental exaPination. In our view,
the whole concept of the applicants thet it is a case of -
regularisation of adhoc appointment is misconceived. We
are cdncerned-about appointment under the Recruitment Rules,
1965, We have gone through the recruitment rules more than
once énd do not find any scope for adhoc appointment, much
less regularisation of adhoc appointment. The recruitment
rules are in.page 35 of the Paper book of O.A. No. 1180/97,
The recruitment rules only provide for éppointment on
reqular basis by holding a open competitive examination.
Admittedly and undisputedly, the applicants have appeared

for the said open competitive examination held in 1997

¢ SEEEYS 1)

o

s b
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and it is also an admitted fact that En the results
published by the respondents, the applicants' namés
or registered numbers are not shown (vide the notification
regarding results of the examination which is at page 53

of the Paper Book).

The recruitment rules provide for a direct
recruitment of Lower Division Clerks by an Open
Competitive Examination (vide Rule 21 of the Recruitment
Rules). Then those who have qualified in the written
examination will be called for a typing examination
and then they w1ll be called for an 1nterv1ew and
then final selection is made. The rules nowhere provide
£8% an adhoc appointment or regularisation of an adhoc
candidate by holding a departmental examinafion.
Therefore, the whole theory- of the applicants that
they are to be regularised, if necessary by;holding

a departmental examination, is misconceived, and not - '_ ,53

borne out by the recruitment rules. If we tell the
respondents to regularise the services of the applicants
and if necessary, by subjecting them to 3 departmental
test, then our direction will run contrary to the
recruitment rules and we will be commanding the respondents
to do something which is not permitted by the rules.

A judicial review cannot be exercised to glve a direction
to the Government to do something contrary to rules.

It is not permissible in law. A Jud1c1al rev1ew could

be exercised only if any department of the' Government is

not conforming itself to the rules. But here, the actlon .

.
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appointment since they have not passed the examination. ;
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taken by the respondents is fully within the four
corners of the recruitment rules.. Hence, we cannot
give any direction to the respondents to regularise

the service of the applicants contrary to the recruitment

The Learned Counsel for the applicant

placed reliance on an unreported judgement of this

Tribunal dated 30,03.1988 in Transfer Application No.
452/36 {Trimbak Punj2ji Adke V/s. E.S.I. Corporstion
& Others |. Even in that case, the Tribunal noticed

that the applicants in those cese had failed in the

s

written examination number of times. Infact, in para 5

of the judgement the Division Bench observed that the

applicants in that case are not eligible for regular !

.

S ‘

H

Then it is further observed in the same para that to
regularise a person who has failed in the examination
would be promoting inefficiency in the E.S.I. Corporation.

But however, as a concession, a direciisn was given to

give one more opportunity to the epplizants in thse

case to pass in the examination. The Tribunal has not
1lzid down any proposition of law. Put on facts, it
thought of giving a one time concession to the aspplicants
of those case to appear for anoiher examination. A
decision could be relied on as a precedent if it decides
any question of law. The Tribunal in that czse has not
laid down a proposition of law that in every case an
adhoc appointee should be given one more opportunity for

‘passing an examination. A direction given on the facts

C e em mw ey am ce .- -
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of .that case cannot be treated as a preCedeht in the

. present case., Even otherwise, we will pfesently point

out number of decisions of the Supreme Court where Fs

' ) ‘."\4’ -
(/OY§§419¥§£ view is taken that no adhoc appointme

be regularised contrary to statutory rules.

nt can

9. . An-identical case of adhoc L.D.C. Officials

of the same E.S.I, Corporation has been considered by the

Supreme Court in'an unrepdrtea~judgement dated
in the caée of Difector.General, E.S.I.C. & Ano
Shri Trilok Chand & Others in Civil Appeal No.

and connected caseés, In that case also a Divis

of this Tribunal at the Principal Bench had given a direction |

10.03.1992
ther V/g.'
5302-of’ 1992

ion Bench

to the E.S.I. Corporation to Tegularise the sefvice of .

the applicants of'thosevcases. That was alsova

where some candidates had been appointéd as adh

§ince regular recruitment took time. Those adhoc appointees

case

oc L.D.Cs.

contended that they should. be regularised though regularly

7/
selected candidates are now available,Though th

at argument

' found favour before the Principal Bench of the Tribunal,

the Supreme Court rejected that contention. The Supreme

Court's view is thst, when regularly selected

candidaies

are available, the question of regularisation of adhoc

empioyees will not arise. Therefore, the decision of the

~Tribunal was reversed and the applications filed by the

apblicants were ordered to be dismissed. Even in the present

case, regularly selected candidates are now available

as per the results of 1997 Selection Process and that

cannot be with-helqvor‘stopped to accomodate thetépplicants

o
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and, therefore, the question of regularisation of 'i
their service does not arise in view of the decision i
|

of the Supreme Court in"&§idéntical case of the same

department, o 4

10. The Learned Counsel for the respondents ;

has brought to our notice some authorities on this point.

In 1994 (27) ATC 56 | J & K Public Service

~j Commission & Others V/s. Dr. Narinder Mohan & Others {
\é\iﬁe Supreme Court has pointed out that adhoc app01ntment

in violation of statutory rules and regularised by
lrelaxlng the rules, was invalid. It was further pointed
out that such adhoc Qg;sons should be replaced by persons
regularly recruiﬁed according to rules, It is cléarly
pointed out that relaxation is not possible withoyt
subjecting the candidates to open compétitive examination
as per rules, Even the Government has no power to relax

7 such a rule,

It is clearly mentioned in para 11 of the same
. reported judgement that the temporary employees are also
entitled to compete alongwith others for regular selection

but if he is not selected, he must give way to the regularly

selected candidates. It is further pointed out that

the apbointment'of the regularly seiected candidate cannot
be with-~held or kept in abeyance for the sake of such an
adhoc or temporary'employee. In the light of the law
declared by the Apex Court, the applicants cannot ask
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- for regularlsatlon, except accordlng to the recruitment

rules.

Slnce the applicants have failed in the open

competitive examination held in 1997 and when reghlarly

selected candldaees are a"alla%le, the applicants have

to give place to the reqularly seleﬁted candidates.

' ln a c3se repo*ted in 1996 LAB IC 588

Vﬁ Dr. hash&nath Naaayya V/s. Staee of Msharashtra & Others {

an adhoc
was not selécied in the regular recruitnent
observed that the appllcant has to glve place

candidates who are regularly selefted end app

;In'P; Révindran.&'Others'V/s. Union
of Pondlcherry & Others reported in 1997 SCGC
- it was again 2 case of adhoc ap001nt°e workin
of years. Thc aﬁhoc app01ntee also apulled f
. selection but not selected, In those circums
Supreme Court eﬁserved that the rules cannot

by 1ssu1no 3 dlre*tlon for regularl ztion of

cpp01neee was working for eleven years bui he.

It was
to the_

ointed.

Territory
(Les) 731,
g:for_number '
or'regular
tan*es, the
be byrassad

adhoc persons.

In that ccse, some lecturers had been epprointed on adhoc

basis and though they were not selec;ed durin
selection, they approached the Tritunal for r
of their service, The Tribunal rejected the

gfoundvthet%when regularly selected candidate

g regulsr
egularisation

clain'on the

‘the Tribunal has no power to issue direction for =
regularisation of the service of adhoc employees. The
Supreme Court confirmed the said view of the [Tribunsl

and dismiseed the appeal.

) 021'4 R
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In 1997 s2C L & S 331 | E. Ramakrishnan &
Others V/s, State of Kerala & Others { similar question
arose about'regularisation of adhoc employees. The |
Supreme Court found that the applicanis in that case
were appoinied dehors the said rule and working on adhoc
basis for about fourteen years. The High Court refused
the relief of regulerisstion. The Supreme Courf observed

that no regularisation could ke granted dehors the rules.

The Supreme Court has again considered this
question in the case of Santosh Kumar Verma V/s. State
of Biher | 1997 SCC (L&sS) 751 {, where also the que%tlon

whether
w:s(the service of adhoc appointees could be regularlsed
or not., The Supreme Court observed that regularisation
in vielation of recruitment rules cannot be made. The
Supreme Court confirmed the oréer of the High Court which
had refused to issue any mandamus for regularisation of

\

the service in contravention of law..

If we now grant the rlief of regularisation,

we %111 be bypassing the recruitment rules. The apolicants
Y ) Py 48

“ have taken a chance to participate in the regular

selection by appearing in the written examination held in
1997. They have failed in the examination. Therefore,
the applicants will'have to give way to.the regularly
selected candidates and there is no prdvision in the

recruitment rules for regularising the service of an

adhoc appointee. Even in future, the applicants can

go on appearing in the examination as and when held and

if they succeed in the examination, they will get a tight




'in consequence of that examinztion. The relief

we granc &

22

for teing appointed as a L.D.C. in the ©.S.I. C
The prayer for regularisation is not permissibl
the recruitment rules and, therefore, tﬁe appli
are not entitled tc the prayer for regularisati
Point No |

1l is answered accordingly.

11, POINT ND, 2

orporation,
e as per
cants

O

The Learned Counsel for the arplicants at the

time of argument questioned the legality and validity

of helding an All India Examination. He pointed

out

that for the past sc many years the department was

holding examination at the regional or zonsl level and

for the first time in 1997,

an examination at All India

level is held. The Learned Counsel for the respondents

submitted that though'preﬁiously examination was held at

regioneal level, £hé.departﬁent has now decided to hold an

All India Examination in the light of ihe law declared by

the Supreme Court. in Radhey Shyam Singh's case

Though some allegations
the |
regarding/validity of holding the

Q

Indis level, no relief is cleimed in the prayer

re made in the G.A.

exanrination at| All

calumn

for quashing the 1997 Examination and the results cdeclared

only to regularise the service of the applicent

claimed is

by holding

a departmental examination, if necessary, arc theair

services should not be terminated. There is nc

prayer

for declaring thet the 1997 All India Exasmination is

illegzl and bad in law and it should be quashed.

relief in the sksence of a specific v

O

w could

i

-
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~ the application. Further, any finding of ours holding

that the 1997 Examination was illegal will affect the |
candidates who were successful in the 1997 Examination
and who have passed in the written exsmination and now
selected after the yyping examination and interview.

If we accept the contention of the aphlicanté'vCounsel

and deblare the examination as bad in law, then it will

_Qitally -affect the 550 candidates who have now been

selected as a result of the 1997 Selection process,
Those candidates or atleast some of them, are not made
parties to this application. 1In a matter”like this; a
Court or Tribunal should not give & relief whlch is
going to vitally affect the persons who are not made
partles to the appl;catlon. Further, as already stated,
there is no prayg? in thevapplication for quaéhing the

1997 Examination or any othervcdnsequential relief in

respect of thé éelection of candidates in 1997 Examination.

Hence, on both these grounds we Cannot consider the

appllcants' present. contentlon that holdlng of an All

Indla Examination is bao in law.

;2. Even after expre551ng our view that no
rellef could be granted in the absence of spec1f1c
prayer and further, no rellef can be granted in the
absence 5f persons to be .affected vitally Ey éhy'order

passed by us, still we consider the contention brlefly

and give our views on merzts.

The 1965 Pecru1tment Rules only provide for

an "Open Competitive Exemlnatlon" for selection of

s
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Lower Division Clerks. It does not say whether it

should be on All Indis basis or regional basisl, It

may be,in the past. the department was holcing the
examination at regional level., Whether the exjamination 4
is held at the regional level or all India level, it

will not be bad in léw because rules only say |'Open

Competitive Examination', It is, therefcre, left

to the Government to adopt whichever type of examination
they may deem fit in the circumstances of the case. ;;f

In our view, the question whether the examination should .

be held at the regional level or All India’ level is &
policy matter. Previously, the department was holcing
" the exemination at regional level and now they have ]',L; !g

switched over to All Indie level, As longéas holding of

[

All India Examination is not prohibitga by the rules,

then the Cqurt cannot interfere with(the policy decision
’ 3

of the Government to hold the examingtion at All India
level. Suppose the rules had provided that Competitive

examination should be held at the State level or Zonal

level or Regionél.level; then the Government will have no

. .
: R .
N o o = L A
- i et irbmaitan - Mttt ;A o

discretion or right to hold the examination at All Indiea | ‘i

level. Similerly, if the rule had mentioned |that the

examination should be held at All Indis level, then the
Government cannot holcd it at éonal level of regional level,
In- this case, the rule is silent on'this.ﬁoint. Therefore,
it is a matter left to the policy decision of the
Government either to hold examination at regfional level

or at Ali Indis level,

| '_',,‘_,2.5 L. ._.,
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‘The Supreme Court has clearly ruled in para 8 of the
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13. i In the present case, the respondents haQe
come out ﬁith a valid reason as to why for the first
time in 13997 they held the examination 2t All India leve
Theareasoh is lhat;tbe Supreme Courf has declared that
such types of eXamination shoulc be_held at All Indis
level andinot at zonal level, Reliance is pleced on
Radhey Shyam Singh's case reported in AIR 1997 SC 1610.
That was a case where, for selection of
candidatea to differeﬁt posts in the Customs Department,
the recfuitnent was sought to be made on zonal basis.

That means, though the exanlnatlon is held on All India

basis, selection or recruitment was made on zonal basis,

Separate merit list had to be drawn for different zone .
in respect of candidates who appeared in various centres
within the partlculor zone, - The saldsprocess was .

challenged btefore the Principal Benchrof thls Trlbunal

by flllng an appllcatlon. The_appllcatlon came to be

:dismissed by the Tribunal at the admission stage. Then

1,

the matter was carried in appeal before the Supreme Court.

Even in that case, it was canvassed before the Supreme

Court by the other side that this practice of selection

on zonal basis was in vogue from 1975. It was, therefore,

submitted that it has stood the test of time and such a

selection at zonal level should not be quashed. The

| Supreme Court rejected this contention. It was helc

that doing'selection at the zonal level is bad in law

and that the selection should be made on All Indis basis.

L) 0.26

e




by holding examination at All Indis level,
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reported judgement that such selectibn at zonal level

violates the principles ennunciated , ' Articles 14 and 16 .
S ; .
of the Constitution of India. Therefore, the Supreme

Court has clearly held that the selection should be made

In view of the law declared by the Apex Court

that zonal kasis selection is bad in law an? it should be
on All India basis, if the respondents_hoLéjﬁpe examination
in 1997 at ALl India basis, it cannot be said that it is
illegal or bad in law. The law declared by|the Supreme
Court is binding on everybody under Artiéle;l4l of the
Constitution of India. If the respondents &ant} to
imblement the law declared by the Supreme CLurt, this
Tribunal cannot find fault with the Government for

doing the recruitment by holding examination at All

India level, as has been done in this case.

The Learned Counsel for the applicant pla;ed
reliznce én an observation at para 10 of the reported
judgement that it is open to the Government to make
zonal selecticn for somé posts. It may make a scheme
for that purpose in the light of the guidel&nes given
by the Court from time to time. It may be sc. But here,
the respondents are stating.that they do not want
zonal selection and they want All India se;ection.

Liberty is given to the Government to make a scheme

for reserving certain posts on zonal basig. In this case,
o ..any~scﬁémerJ .
the Government has not formulated/to reserve certain

posts on zonal basis. This observation Wowld be helpful

’
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to the applicant}only if thevé;vernment formulstes

its scheme as suggested by the Supreme Court, Till
such 3 scheme is formulated by the Government; the
applicants cannot challenge the validity of the
recruitment at All Indie level, which is in conformity

with the law declared by the highest court of the land.

Another contention of the Learned Counsel for

applicants is that, the Supreme Court has observed
hat its judgement sEould have prospective application
and will not apply to whatever selection has been made
under the impugned process of selection., 1In ou:_?ie@,
this observation will not help the applicants in any
way. The appliggnts»are not selected in the‘impugned
selection of 1997. If by chance, we had held that the
1997 Selection is bad, then we could Have given a
direction that the impugned selection of 1997 is saved

but in future, the Government should nct make selection

~as per that procedure. Since the Supreme Court has

held that zonal wise selection is bad, it did not want
to interfere with the zonal-wise selection already made
as per the impugned selection of 1993 advertisement,

Though the Supreme Court held thzt zonal selection is

bad, it did not want to quash the selection already made

as per the 1993 advertisement but it observed that the
law laid down by it should be abplied_prospectivelyuﬁ;%'
future selections. That is why, the respondents want

to apply the law decléred by the Supreme Courtf%%!the

future selectiors. The judgement of the Supreme Couft is
dated 15.02.1996 but the present examination-is held in 1997,




_apply.

holding examination for two lakhs and odd cand
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Therefore, the All India examination and All |India

seiection‘is in conformity with the law declared by the .

Supreme Court. We do not find any illegality

in the 1997 Examination and sslection'proceduréa

or infirmity

14, Another point canvassed by ihe Learned

Counsel for the applicants is thaet, quslifying or passing

marks is nct mentioned in the advertisement or rules.

Since this is a selection procedure, the ques

ion of

minimum marks fori passing the examination does not

cén one fix qualifying marks or passing marks

It is brought to our notice that two lakhs and

~odd cendidates had appeared'in‘the'examinatiOn. How

for such

an examination. Supposehthe rules had fixed 45 marks or

50 marks as'passihg marks, then theréyﬁéf“ be

one 1lskh

candidates who have obtained those marks. Although

one lekh candidates cannot be called for interview, adoption

of suitable multiplies for short-listing the candidates +

is a well-known prihciple. ¥When the department is

they cannot prescribe any qualifying marks at
may have to seiéct'twice or thrice the require
of candidates forvpurpose of inferview. Suppo
are 100 posts, thén the department may ca11:2C
candidates for the purpose of interView as per
list and then select theigggdidates among them
also ﬁlace on record that thelLearned Coﬁnsei

respondehts has since produced a copy of the ¢

idates,
811, They
d number

se ﬁhere

0 or 300
the mefit .
. We may
fo:_the

onfidential

 letter in a sealed cover. Ve have perused that confidential

letter dated 14,08.1998. It cays that the Director General

!
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has approved the decision of determining the cut off

marks to call the candidates for typing test as three times
the number of vacanciés in each category. 1In the present
case, ve ;1nd that there are 550 vacanc1°s and therefore,
1600 candidates have been called for é;%l£ggt will

satisfy the requirement for short- llstlng the candidates

as per the decision approved by the Director General

.of E.S.I. Corporation. This procedure of short-listing

of candidates cannot be said to ke illegal or contrary

to any rule.

15, " One of the contentions of the Learned Counsel
for the'appliéant is that, there is nothiﬁg to show the
concious decision on the part of the Director General or
Standing Committee to bbid All India Examination., We

g !

have already referred to the coﬁ?idential letter dated

{ .
- 14.,08.1998 where also it is clearly mentioned that

examination has to be held oh All India basis because of

" the judgement of the Hon'ble Supreme Court in the cédse of

Radhey Shyam Singh & Others. Therefore, this also goes

to show that the Direéfor General has taken,a concious

- decision to make recruitment on All India basis by holding

examination at All India level in the light of the law

declarsd by the Supreme Court in Radhey Shyam Singh's case.

T
The argument that all posts cannot be thrown

open on All India basis without keeping some reservation

on regional basis has no merit in the light of the law

. declared by the Supreme Court in Radhey Shyam Singh's case.

It is open to the Government to take a policy decision to

restrict certain posts on regional basis. But in this case,
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'in the same.

.This was explained by the Learned Counsel for

Commission, which is a pért of D.O.P.T.

'broughtvto'our notice the decision of the Supr

the Government to'prepare'a spheme under whicﬁ

.purely a policy decision to be taken by the Go

30

the Government has not taken any such decision to

reserve any post on regional basis. Since the
to hold examination on All India basis is base

decision of the Supreme Court, we find no ille

Then some grievance was made that

examination is not held by the Staff Selection

respondents that Staff Selection Commission ha
its inability to hold the examination for want
direction and even requested the debaﬁtment to
their own arrangement. The Learned Céunsellfo
respondents placed before us the lefter dated

written by the'Undef-Secretary of the Staff Se
!
|

oo ~ The Learned Counsel for the aﬁﬁlic

regarding medical cdllege admission reported i
(1993) 3 sGC 332 { Sharwan Kumar V/s. Director
of Heslth Services and Another {. In that dec
the Supiemé Cou?t has not laid down any law bu
approved the schemé ihtrodubed by the Medical
in which 15% seats had been reserved to be fil
at all Indis level. Even in the Radhey Shyam

case_the,Supreme Court has observed that it is
vacancies can be filled up at regional leve}°

and unless such policy decision,is taken by:th

a Couit or Tribunal cannot do anything in the

decision
d on the

gality

the
Committee.
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For the above reasons, our finding is that
no case is made out for interfering with the 1997 Selection

Process. Point No. 2 is answered accordingly.

16. Before considering point no. 3, we may have
to mske some observation regarding the nature of

appointment of the applicants.

In this case, among the 32 applicants there
is no dispute that as far asiégapplicants are concernéd,
‘the condition mentioned in the order pf appointment is
. that, the appointments are purely temporary and adhoc
and further, it is made as a stoﬁ-gap arrangement and
- further it is stated that this appointment is subject to
further orders or till regular incumbents are %gﬁe
available by the Staff Selection Commission,.whichever is
earlier. Then there is also a further condit%?n that the
services can be terminated at any time without giving any
‘reason. In view of these conditions, there can be no ‘
- difficulty to hold that the abpointment of 24 applicants
is purely adhoc énd stop-gap arrangement till further
orders or till the availability of reguléf candidates.-
But the Learned.Counsel for thé applicant submitted that

in case of remaining 8 applicants, there are no such

conditions and therefore it must be taken as regular

appointment. One such appointment order is at page 32

T

of the Paper Book in O.A. No., 1211/97. This is in respect

of Ujwala G. Ruke, but who is now known as Smt. Ujwala Af

Ay \1{; X w‘

Mohite. It appears, after marriage her surname is changed.

EY ‘.
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eight applicants is at exhibit R-l, page 19

: 32 :

-
' i

In the appointment order at page 32 it is shown that

\

the appointment is made on temporsry basis.

This

appointment is made subject to conditions of| service

as per rules. The appointment is liskle to

thout essigning any reasons at any time.

Po

Y

«;

word 'adhoc' is not used, the order clesarly

terinination
Though the

shows thsat

it is a temvporary appointment‘and_sdbject to| termination

at any time without qiving any resson. However
v _ Y ’

anpointment is as per service conditions as

4

the

per rules.

Then the Office Order of sppointmemt of these

of {he_’

written <istement of respondents. This is an Office.

PEY

Order dated 14.12.1994 and it applies to the aspplicant
in.o;A. No,‘1211/97,and 9 others. It covers all the |

eight applicants whose appointments are similar to the

éppoinfment at page 32 of the Faper(quk-in

0O.A, No,

1211/97. 1In this office order it is clearly mentioned

thet it 4s made on a purely temporary and- ac¢
and as a stop-gap arrangement, It is subjeq

conditions of servicesas per the 1959 Act.

Jhoc basis

:t to

are lizble to béAterminéted at any time without giving

the appointees and one more copy is sent to

~any reasons. The copies of thiece orders are sent to all

the Censral

Secretéry“of_the.Employees"Uhidn.  Gn the face pf this'

order, it is too late for thése eight applicents to say

that their eppointment was not echoc, or temporary.

Infact, the Learned Counsel for the recspondents brought

to ocur noiice that letter written by the department to

‘the,Employment'ExchangeAtolﬁponsor:names-for the purposé

of adhoc agpoirtment., We have perusad that

letter,

where also~it is menticned thet the candidptes are

~n

The services

-

™
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required for adhoc appointment. In our view, all the
32 applicants are asppointed purely on adhoc basis and
as a stop-gap arrangement till the arailability of

reqularly selected candidates.

17, DPOINT NO, 3

All the spplicants have applied and then

ap ééred in fhe 1997 Examination., They took a chance
to succeed in the examination and getting selected on
regular basis. Unfortunately, all of them have failed.
Now the applicants cannot turn around and question the

very foundation of the selection process. The princircle

of estoppel gets attracted in a matter like this. We

are fortified in our view by the two decisions of the

‘Apex Court, of which one was relied:"upon by the

(
Learned Counsel for the respondents.

3

In 1997 (2) SC SLJ 157 fUniversity Of Cochin
V/s. N.S. Kanjoonjamma &_Otheréﬁ where the Supreme e
Court obsgrved that wheni%gndidatesAa"chapce épd appeared
in the examination and feiled, they are estopped later

to challenge the validity or correctness of the procedure.

In AIR 1986 SC 1043 { Om Prakash V/s. Akhilesh
Kumar .Shukla & Others { in a similar matter where a
party challenged the recruitment procedure and‘holéing
of the examination, etc. After having appeared in the
examination and failing in the same, the Supreme Court
observed that the appellant haa:;g;eared in the

examination under protest and he filed the petition only
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after he had perhaps realized that he would not succeed

|
in the examination. In such circumstances, the party
should not have been granted any relief by the Hich Court.

J
For the above reasons, we hold thiat the

applicants in these cases having taken a chance to get

selected by participating in the selec%ion process, are

now estopped from questioning the validity of| the same
N I

in view of the above two decisions of the Supreme Court.
|

| i
The Learned Counsel for thé appliéant
contended that even in Radhey Shyam Si+gh's cése, the
applicants had participated in the exawinatidn and still
the Supreme Court granted the relief. EIEe perusal of
the judgement shows that the aspplicants in th;t case

had complained about the selection process ané then

=
3

participated in the selection process under pfote%t.
Further, the Supreme Court did not grant any relkef to
the applicants in that case. Though the law was "
declared. that selection should be made on the basis of
All India examlnatlon, the Supreme Court did not grant
radd A Yt
any relief to the appllcant white setting as1de the
selection process. The Supreme Court made it[clear thst

{
the impugned selecticn should not be affected by their

order and their order should have only prospective

application.

.

Point No. 3 is answeréd in the affir@itive;

@

18. POINT NO. 4 :

In view of our findings on points 1 to 3, -all

R ' | -
these applicatiocns will have to fail. We have ino doubt

-
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 candidate takes charge in that particulser vacancy.

" give relaxation of age to the appllcants for the period

19, In the result, all the thirty-two applications

: 35 '

-

sympathy for all the applicants but we cannot grant :

any relief contrary to the rules.” Since the applicants
are now working on adhoc basis, they are entitled to
continue to work there till regularly selected candidates
are appointed énd come to take charge. We therefore,
6nly direct that services.of the applicants should not

be terminated till reguler candidates are posted in their
place and comeg to tske charge. Suppose a reguler
candidate may be appointed and posted in a particuler
place and that candidg%e may not turn out due to some
reason or other, in such case, there is ho necessity

to relieve any of the applicants. Iherefore, even if

the respondents wantf to issue termination order, then
they may make it effective from the date the new B

L
—

Afiother thing we would like to observe is

thdg the appl&cants are at llberty to appear for

4% et

b
‘Pamllar selection examlnatlons as and when notified by

e Py

the respondent<. In such a case, the respondents shall‘

for which they have wo:ked in the department on adhoc

basis as per rules.

Vinbdan
are dismissed, The'impagﬁga order passed in all these
cases is hereby vacated subject to the observations made

in para 18 sbove. 1In the circumstances of the case,

ES

there will be no order as to costs.
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