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CENTRAL ADMINISTRATIVE TRiJUNAL

MJMBAI BENCH

ORIGINAL APPLICATION NO.: 1180 TO 1211/97.

Dated the E_tz A day of ﬁu?%lf , 1998,

CORAM :

HON'BLE SHRI JUSTICE R. G. VAIDYANATHA, VICE-CHAIR(AN.
HON'BLE SHRI D. S. BAWEJA, MEMBER (A).

Ms. Subhangi K. Kutarekar,
employed as L.D.C. in L.O,
at Jogeshwari.
Residing at -

2/8, Omprakash Chawl,
Bandrekar Wadi,
Jogeshwari (East),
Mumbai -~ 400 06.

Smt. Vidya A. ..Naik,
(Ms. vidya S. Naik),
Employed as L.D.C. in
103-A Section at
Lower Parel, E.S5.I.C. T
Residing at -

Rablai; Post Sopara,

Taluka Vasai,

Dist. Thane, Nalasopara (%),
Pin C%de - 40) 203,

Ms. Pratibha B. Desai,
employed as L.D.C. in
M.R. Dadar in E.S.I.C.

Residing at -

8/43, Khimji Nagji Building,
Senapati Bapat Marg, '
Lower Parel,

Bombay - 400 013,

Smt. Anushree M. Mane,
(Ms. Sushila R. Patole),
employed as L.D.C. in
Ins, Br.I in the Colaba
Office of E,S5,I.C,

Residing at -

" Mankar Building, Room No, 4,
First Floor, New Prabhadevi
Road, Mumbai - 400 025
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Applicant in O.A.
) No. 1181/97.

.. Applicant in 0.A.
No. 1182/97.

.. Applicant in O.A,
No, 1183/97.
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Smt. Ujwala R. Yerunkar,
(Nee Ujwala A Rane)

enployed as L.D.C, in Ins-I
in Colaba Office of E.S.I.C.

Residing at -

D-23, Ambedkar Nagar,
Senapati Bapat Marg,
Elphinstone Road,
Mumbai - 400 013,

#

Ms. Sunita M. Lohate,

(smt. Shalini. Dinkar Sonawane)

employed as L.D.C. in the
Policy Section of the Colaba
Office of the E.S.I.C,

Residing at -

Room No. 8, Pxrab Chawl No, 11,

Jawaharbhai Plot, .
Bhatwadi, Ghatkopar (w),
Murabai « 400 084.

Smt. Sukhada S. Gaikwad,
employed~ss L.D.C. in L.O.,
Kandivali in E.S.I.C,

Residing at -

1/3, Choudhari Chawl,
Meghwadi, Near Ganésh Maidan,
Jogeshwari (East),

Mumbai « 4060 060.

Ms. Vandana Sarang

employed as L.D.C.

(Telephone Operauor) in E s,1.C
at Lower Farel,. A

Residing at - '

18/725, D. N. Nagar,

K. P. Road Andheri (Nest),
Mumbai - 4OO 033

Jaywant Y. Chavan :
employed as L.D.C. in L.O.
.in Century Mills of E.S.I.C.
and Residing at -

220, sahajee‘a\’an CoHaSo s

2nd Floor, N. M. Joshi Marg,
Near Deepak Cinema,

Mumbai - 400 013.
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Applicant in
O{A. No, 1184 /97.

plicant in O.A.
. 1185/97.

Applicant in O.A.
No. 1186/97.,

licant in 0.A.

1187/97.

plicant in O.A.
ol 1188/97.
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Bhaskar H. Khopkar
employed as L.D.C. in
Coverage Branch at Colaba
Office of E.S.I.C.

Residing at -

Room No., 157, Gate No. 4,
Hanuman- Tekdl, Ali Yavar Jung,
Marg, Santacruz (East),

Mumbai - 400 055,

Ms. Sangeeta P Nesarlkar
employed as L.D. u. in the
Local Office at N. M. Joshi Msrg.

Residing at -

2/30, Nhthibal Laxnidas Bldg.,
Opp: Piramal Chambers, I.T

- Office, Parel,

Mumbai - 400 O12%

Ms., Madhuri W. Desal,
mployed as L.D.C, in the

M2 in Colaba Office of
E s.1.C.

‘Residipg at -
Room No. 7, Bldg. No. 14,

Nzhim Policy Colony,

Rsheja Hospitel Road B}
Mahim (West),

Mumbai - 400 016

Ms. Sangita P, Khandare,
employed as L.D.C. in Local
Office at Parel in E.S.I.C.

~ Residing at -

20, Rajendra Niwas, L.J. Road,
Mahlm, Mumbai - 400 Ol6,

- Ms., Savita V. Bankar,

employed as L.D.C. in L.O.
Colaba in E.S.I.C,

Residing at -

Block No. 3, 'A! ‘Wing,

Ground Floor, New Rajdeep Soc1ety,
Manish Nagar, Kalwa,

Dist. Thane,
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os Applicant in
0.A. No, 1189/97,

.o Applicaht,in
0.A. No. 1190/97.

-,

.. Aoplicant in
~ 0.A. No. 1191/97.

.- 'Applicant in
0.4, No., 1192/97.

.. Applicant in
0.A. No., 1193/97.
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Ravindra V. Salvi,
employed as L.D.C. in the
E.S.I.C. and working in
the Local Office at Kurla.

Residing at -

25/3, Rachana Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai - 400 O71.

Ms. Sangeeta M. Salunke,
‘empleyed as L.D.C. in

A.G. Br. III at Lower Parel
in E.S.I'U.

Residing at -

2/71, Wani Building,

K. K. Modi Wadi,

“Near Swan Mill, T. J. road,
Sewree, Mumbai - 400 0O15.

Ms. Sangita R. Todankar
employed as L.D.C., in
Insp. Branch in Colaba
Office of £.5.I1.C,

Residing at - =

C/G-1, Miranda Apartments,
Veer Savarkar Marg,

Dadar (West),

Mumbai - 400 028,

Ms. Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I1.C,

Residing at -

G/9~-3, 5. G. Barve Nagar,
Bhatwadi, Ghatkopar (W)
Bombay - 400 086.

Ms. Sangita A. Madvi
employed as L.D.C. in

M.R. Kurla in E.S.I.C. and.
Residing at -

5/39, Janata Society,
Janata Society Marg,
Ghatkopar (. .East ),
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Applicant in O.A.
No. 1154/97.

. Applicant in 0.A.
" No, 1195/97.

Applicant in O.A.
No. 1196 /97.

Applicant in S.A.
No. 1197/97.

Applicant in O.A.
No, 1198/97.
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Smt. Prachi P, Dudvadkar,
(Ms. Nagana G. Mayekar).
employed as L.D.C. in the
Vigilance Section at Lover
Parel in E.S.I.C,

Residing at =

185, Black Stone Building,
S.V.P., Road, Near Round
Temple, Mumbai - 400 04,

Ajit S. Kolekar,
employed as L.D.C. in

lOB-A Section at Lower Parel

in E.S.I.2.
Re51d1ng at -

‘E=2-36, Vishramyog Co.0p.

5001ety, L.T. Road,
Borivali (West),
Mumbai - 40C 091.

Ajay Satam,
employed as L.D.C. in the -
L.0. at Bhandup in E. S 1.C.

Residing at -
D-14, Shardadevi Niwas,

. Sunman Singh Compound,

Anand Nagar, Shivaji Maka,
Bhanduo {West),
Mumbai - 400 078.

Ms, Rashmi S, ualngankar
employed as L.D.C. in.

Establlshm°nt IT at Lower Parel

in E.S.I.C.
Residing at -
223/8726, Kannamwar Nag ar-1,

Vikhroli (East),
Mumbai - 400 083

Ms. Neelam V. Naik,
employed as L.D.C. in

Estt II in Lower Parel
nE S.I1.C.

' Residing et -

23/6, lst Floor,
2nd Khatter Galli,
Thakurdwar Road,

Mumbai - 400 004.
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.. Applicant in
0.A. No. 1199/97.

.. Applicant in O.A.
No. 1200/97.

.. .Applicant in J.A.
No. 1201/97.

«s Applicant in J.A.
No. 1202/97.

.+ Applicant in O.A.
No. 1203/97.

ooeb

e s cmbeemt v .. L Ll




' Mumbai

Nb Ragashree A. Shlnde,.

~ Lower Parel Office at

;fBombay .=-400.018 .

-~ Nehur Road,
© Mumbai - 400 08C.

e

Smt. Charusheela S. Patil
(Ms. Charusheela P, Haver),
Working as L.D.C. in Estt-I,
Section at Lower Parel in

- E.S.I.C.

Re51d1ng at - .

21/2102, MHADA Vanrai uolony,
Western Express Highway,
Goregaon (East),

Ms. Kanchan V. Indap

employed as-L.D.C. in

Hlndl Section at Lower Parel
in E.S.I.C. :

/-

Re51d1ng at -

19/14, Harttarwala Building
N. M. Joshi Marg,
Mumbai - 400 Oll.

employed as L.D.C. in the
Estt.III Section at the

E'o SOI OG.O
Residing at -

78/14 B. D.D. Chawl
Worli,

Ms._Manlsha M. Kasker _
employed &s L.D.C. in the
L.O. at Andher1 in E.S.I.C.
‘Residing at -

1a8 2

YSuraj Venture!', ‘'A! ulng,
Room No, 102, lst Floor,

. Behind Paradlse Cinema,
“‘Mahim (West),

Mumbai-400 016

"NB. Kalpana M. Redkar

employed ‘as L.D.C. in the

. Recovery Branch at Colaba

Re51d1ng at -

Vanita Bldg. No..1l, Room No. 3,

‘Ground Floor, Vishwak arma Nagear,
Malund ( 'GS'L)
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Applicant in . .
No. 1206/97. -
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Smt. Rajashree V. Sawant, @ -+
{(Nee Ms. Rajashree T. Gawde)
employed as L.D.C. (Telephone
Operator) in the Colaba

Office of E.S.I.C.

Residing at -

28-B/2807, 3rd Floor,
Ab 'ydgye Nagar, Kalachowkie, =

Mumbzi -~ 400 033, {

fis. Sheela V. Jachav, -

employed as L.D.C. in E.S.I.C.

in M.,R. Parel Cffice.

lesiding at -

/140, Siddharth Celony,

MAli Yavar Jung Marg, '
Bandra (East), : .

Mambai - 400 051, | |

Smt. Ujwala A. Mohite,
- (Nee Ujwela G. Ruke)
employed as L.D.C. in Estt.I1l
at Lower Farel.

'_Residing at -

C/522, R.B.I. Quarters,
Chembur, Mumbai - 400071.

(By Advocate Shri ¥.S. Ramamurthy)
VERSUS

-1, Employees'Stite Insurance
' Corporation, through the
Director General,
Panchdeep Bhaven,

Kotla Road,

New Delhi - 11C OOl.

2,  The Regional Director,

" "Employees' State Insurance

- Corporation, Panch-deep,: ‘
. Bhavan 108, N. K. Joshi Marg,:
‘Lower Parel, Mumbai - 400 0O13.

" ABy Advocate Shri V. D. Vadhavker).

o

«.+. Applicant in
0.A. No. 1209/97.

. Appliéant in
0.A. No. 1210/97.

.. Applicant in
0.A. No. 1211/97.
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e+ Respondents in

- all the Q0.As,
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These are thirty-two applicati

the respective applicahts on identioaluallt

The respondents have filed reply. Since a
.interim order was passed by the Tribunal i
 the applicants, the respondents pressed fo
the-interﬁxorder. It was also stated that
selected eandidates had to be given an app

the interim order is coming in the way. I

circumstances and since the point involved

| shdrt point, by consent,we are disposing'o

applications at the adm1551on stage 1tself'

heard Mr, M. S. Ramamurthy, the Learned Se
for the appllcants and Mr. V. D. Vadhavkax

SHRI R. G. VAIDYANATHA, VICE-CHAII

MAN

ons filed by
2gations.

n ex-parte

n favour of
r Vacating
regularly
ointment and
n these

is also a

f allvthese‘
We have

nior Vounsel

o,

‘the Learned

Counsel fé§'the respondents.

Since we ‘are disposing of

the applicatidns at the admission stage i?self, we are

referring to the pleadings briefly, so fa},they are

- necessary for.-deciding the points of.contr

2, The facts‘are briefly as follg

All the thirty-two applicants
appointed on adhoc/temporary basis: as Lowe
Clerks ih-the Regional Office of the Emplc
Insurance Corporation, Bombay.

were appointed;in 1994,

(vide;chart:at'page no. 33 of the Paper Bx

No. 1180/97 which givesthe different date

of the appllcants and their service partleulars)

is- stated that all the appllcants came: to

by the Employment Exchange and were selec1

Some of ti

oversy.

WS |

have been
r Division.
yees' State

1e applicants

some in 1995 and some in 1996

ook -in O.A.

~

s of appointments

It

‘be sponsored

ted as

&
|
|

i
t
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Lower Division Clerks in regular scale of pay after
the; passed the typing test and were successful in

interview and medical exsmination. There was no

" condition mentioned anywhere thast the applicants

have to pass 5 further examination or test for being
Vregdlarised. The applicants were appointed agsinst
substantive vacancies. The recruitment is gbverned

by the E.S$.I.C. (Recruitment) Regulations, 1965. Thern .
it is plezded that previously the E.S.I. Corporation

was filling up the post of Lower Division Clerks by

getting candidates from the Employment Exchahge and

then holding a written examination and typing test.
folloved by interview nd meﬁical examinaticn. That
hitherto selections were made to the post of Lower
Division Clerks only on reglonal basis end not on

All India basis. But for the first time in 1997, the

iCorporatlon advert1¢e€ for filling up the. postc of

Lower Division ClerPs by an All India examlnatlon.-
About one lakh of candldates, including the" appllcon»e,

appeared for the All Indis Examination. In tharashtra

. State itself about 25 OOO ¢candidates cppeared for the

examination. It is stated that for the post of Lowe

‘Division Clerks, which is not an All India post and not -

subject to transfer &ll over Indla, h0101ng of an

'ﬁexamlnatlon on All Indla basis is 1lleool. 'The

appl;cants have been working continuously fromitﬁe

date of their respectivé appdintﬁents and they have

to be regularised and if necessarny, by subjeéting them
to'é departmental quélifying examination, There was

nc necessity for the epplicants to compete with the

/
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open market céndidates and that too, at an

All Indicz level,

The results of the written examination held in 1997 has

been published in the Employment News dated 13/19.09.1997

which contazins successful list of 1600 candidates who

passed the written examination all over India.

The

names of the applicants do not appesr-in the said list.

Typing test has been held for the candidates who were

successful in the written examination.

The

results of

typirg test are awzited. Then after the typing test,

irterview will be held and about 550 candidates will

be empanelled for filling up the vacancies
Indis. It ic stated that in a sister org
‘namely - the Bmplcyees':
the procedure?is to appoint Candidatésfon
Now, iﬁ'view of the réﬁent examination and
of céndidates”who have-passed in thé exami
" . in the interview, there is likeiiboodvof

,‘6fvthe'apglicént being'términéted. Hence,
have éppréa¢hed this Trib&nal challenging
and validity of the All India Examinaticn
“the post of Lower Division Clerks. Any ac
by the respondents ir terminating the §érv
‘iapplicants due to alleged failure in the w
jexaminatiqnion'All Indis basis is iliegal,
- bad>in:law. There is no pfdvision"for fol
exémihafiqn_bn All-India.basis. The -prese
' fr6m the practice which wasvin vogue for t
.is_illegal-and has not been approved by!th
Committee of the Corporation; ‘The alleged

@
i

Lo

of all over

anisation,

Provicdent Fund Organisation, -

regional basis.
sppoirntment
hatién'and

the services
‘the applicants
the legality
for filling up
tion-to be taken
ices of the
ritten
arkbitrery and ‘
lowing the

nt deviation

¢ Standing

failure of

he last 3C years;

11
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the applicsnte in fhe‘written exgmination cannot be a
ground to dispense with their services. Even if the
applicante have fziled in the examination, they should
be given a further chance to pass in the examination
for the purpose of being regulericed end confirmed in
the post. Then there was reference to some litigation
of Smt. M. P. kulkarni. There are numter of vacancies

if: the Corporation and therefore, there is no nececsary

to dispense with the services of the applicants. On

these grounds, the applicants pray for a declaration
thét their servicee are not liable to be dispensed with

for alleged fail&re in the examination, to restrair the
respondents from terminating the services of the applicants,
for a direction to thé respondents to regulerise the
services of the applicants and if necessary, by subjecting
them to a regulérisatiénAtest and for a declaration

that the applicants ére entitled to be regulcrised

without competirg inithe All Indis examiration and

for cost, etc. p

3. The respondents in their reply have stated

that all the applicants came to be sppointed on purely

-adhoc and temporery kasis. They are not appointed

regulsrly zs per the recruitment rules.  The applicante!
services being_temporary, are lisble to be terminated
at any time without giving any reason, as per the
provisions of C.C.S. (Temporary Services) Rules, 1965.
That the applications are barred by limitaticn. As

per the ‘Recruitment Rules, 1965, 3 candidate to.
become a Lower Division Clerk has to pass a open
competitive test. However, when there are vacancies,

in administrative exigencies, stop-gap arrangeme?m is
7

v

v ey s e 2 o p s L -~
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made by appointing candidates on édhoc basis.

can cpntinde-till'the reqular candicdates are

They

selected

| and appointed. The 1997 All India Examination was held

by giving_public advertisement for filling up of 550

vacancies of Lower Division Clerks all over

The results of the examination have been dec

‘all the appiitants have failed‘in the examin

Indic.
lered and

ation. The

rules provide for an open competitive eyamination and

‘it is for the respondents to.decide whether
be on All indiaﬁbésis or regional basis., "It
stated that since the applicants have applie
-post in<questiOn and participated in the rec
process and appeared in the examination, the

P

estdpbed from challenging the correctness or

it should
is also

d for.the’
ruitment

y are now

legality

of the selection process after becoming unsuccessful

in the exsmination. The applicants.havelno
the post in qdestion since their apﬁointment
.Mand.tempérary.{ The question.of régularisati
" services of the applicants doeé not arise, s
mode of selection is by way of passing in th
examination, typiﬁg test and interview, As
litigation of Smt. M.P, Kulkerni is concerne
stated that it was an individual case and fu
inspite'of succeeding in the litication, she
joined in the services. It is not a judgeme
That since the applicants have feiled in the
'and'since their appointments are adhoc and t
‘they have no right to the post in question 3

‘not entitled to any of the reliefs prayed fo

right to

on of ‘the
ince the
e written
far as the
d, it is
rther,

has not

nt in rem.
examination
emporary,
nd they’are

T,
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4, . The Learned Counsel for the applicants
maintained that since the appllcants have been appoxnted

ough Employment Exchange after screening them,

passing the typing test, etc., the applicants are entitled
to continue in service and their services are to be

egularised and if necessary, they should be subJected
Kﬁfﬁ a departnertcl exsmination., Then he questioned the

<// llty anc valldlty of the All Indis Examination now
, adopted by the respondents by deviating from the old

practice of holding the exsmination on regional basis,

It was argued that the réspondents have no right to

"hold such an examination on All India basis. Then he

also attacked - the selection process on the ground

that the advertisement does not mention the qualifying
marks and the rules also do not;@}ovide for the same,

On the other hand, the Learned Counsel for the resﬁOndents
supported the action‘téken by tbe,respondents and contended
that the questiQn;of;regularisationrof the éppliceﬁﬁs* |

services does not arise when their appointments are

(9%

noet according to the}recruitment rules., He aiso justified
the action of the resbondents in holding of All India |
Exemination in view of the lew declared by the Apeyx
Court'in Radhey Shyam Singh V/s. Uﬁion_Of India &VOthérs_
reported in AIR 1997 SC 1610. He further submitted

' that the applicants having participated in the selection
-process and took a chanée of Being selected and after
becoming unsuccessful,.theyvare ectopped from challenging
the selection process.',He also pressed into sérvice that

the applications are barred by limitation.

cevesll
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5. After heariﬁg both sides and going through
the materials on record, we are not satisfied about
the respondents' contention on the ' question
of limitation. The applicants have approached this-
Tribunal challenging the legality and validity of the
selections in pursuance of 1997 All India|Exsmination.,
The applications are filed within two to three months
after the results were published in 1997.| Though the
applicants came to be apbointed in 1994, 1995 anc 1996,
their immediate cause of action is apprehension of
termination of service in view of the results of

1997 All India Examination. A person need not rush
~to Court unless his rights are threatenedy Since the
applicants had continued as Lower Division Clerks from
the respective dates of their appointment, there was

nc immecdiate urgé;cy or necessity to rushk itc Court.

But the cause of action arose for the applicants only
when they failed¥in the examination as pexr the results
published and there was a serious thféat or apprehension
of their services being dispensed with.tv accomodate
the regularly selacted candidates. They have come to
Court within {wo to}three months after the results of
the examinations were announced., Hence, we do not find

any merit in the plea of bar of limitation.

6. The points that fall for determination in

these gpplications ars -

(1i; Whether the applicants' services ars liablas
to he regularised, and if necegsary, by
subjecting them to a3 departmental test or

examination! .

&
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(41) Whether holding of All Indis Examination .

for recruiting Lower Division Clerks to
E.S.I, Corporation is-illegal and the
1997 Seleétion,Process is liable to be

- quashed 7

(iii) Whether the applicants are estopped from
 + questioning theviegality and validity of
the‘l§97 Selection.Process ?

(iv) What order %

7. POINT NO. 1 ¢

At number of places in the application and number
of times during the course of'argumént, it was pre§?éd‘by

the Lgﬁrned Counsel for the applicant that the applicants'

rservﬁéé ~should be regularised and if necessary, by giving

. _
a-digection_to the respondents by subjecting the applicants

to a written test or departmental examination. In .our view,
. . Ve . ]

the whole concept of the applicahtsvthat it is a case of
regularisatioh of adhoc appointment is misconceived. We

are concerned about appointment under the Recruitment Rules,

1965. Ve have gone through the recruitment rules more than

once and do not find any scope for adhoc appointment, much

iess'regularisatioh'of adhoc appointment; The récruitment.

rules are in page 35 of the Paper book of O.A. No. 1180/97.

| The‘xécruitment rules only provide for appointment on :. .

regﬁlar~basis by holding a open competitive examination.

Admittedly and undisputedly, the applicants have appeared

for the said open competitive examination held in 1997

RN
i

RR TR o
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of the Paper Book).

'-a depa*tmental examlnatlon, is mlsccncelve

. to the Goverrment to do something contrary

: - 16 :

and it is also an admitted fact that in the results

- published by the respondents, the appllcants' names

or registered numbers are not shown (Ulde

regnrdlnb results of the exasmination &thf

The recruitment rules provide

recruitment of Lower Division Clerks by an

the notificastion

is at page 53

fo: a_direct

Open

Competitive Examination (vide Rule 21 of the Recruitment

Rﬁles)l Then those who have qualified in
examination will be called for a typing ex
and then they will be called for an intery
then flnal selection is made. The rules n
for an adhoc appoiﬁtment or regularisation
candidate by holding a depéftmental'examin

Therefore, the whole theory“’of the appllc

the written
amination

jew and

owhere prov id.e
of.an adhoc
atién.

ants that

they are to be reculorlsed, if necesqary by holding

borne out by the recruitment rules. If we
respondents toc regularise the services of
and if.neceésary; by subjecting them to a
test, ther: our direction will run contrary
-recruitment rules andlwe will ke commanéin
to‘dOZSOnething which is not permitted by
:A JUdlClFl reviev cannot be exef01=ed to g
It is not oerm1<51ble in law. A judicial
be exerc1sed only if any department of the

not conformlng 1tself to the rules. But h

d and not

tell the

the applicants
departmental

to the

c the respondents
the.rules.

ive a direction
to rules.:
review could
Government is

ere, the action
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taken by the respondents is fully within the four

“of the recruitment rules. Hence, we cannot

8. The Learned Counsel for the applicant

placed reliznce on an unreported judgement of this
Tribunal dated 30,03.1985 in Transfer Application No,
452/86 {Trimbak Punjaji Adke V/s. E.S.I. Corporstion

& Others [. Even ih that case, the Tribunal noticed

that the appliéants in those case had failed in the
written examination number of times. Infact, in para 5
of the judgement the Division Bench observed that the
applicants in that case are not eligible for regular
appointment since they have not passed f%e examination.
Then it is further observed in the same para that to
regularise a person who has failed in the examination
would be promoting inefficisncy in the E.S.I. Corporetion. -
But howevar, as & concession, a cdiresiiosn wss given to
give one more opportunity. to the epplicents in thee

case to pass in the examination. The Trikunal has not
laid down any proposition of law. But on facts, it
thought of giving a one time concession to the spplicants
of those case to appear for another examination. A
decision could be relied on &s a prececdent if it decides
any question of lew. The Tribkunal in that csse has not
12i3 down a proposition of law that in every case an 3
adhoc appointee should ke given one more obportunity for.

passing an examination. A direction given on the facis

00018
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of that case cannot be treated as a precedent in the

present case. Even otherwise, we will presently point

out number of decisions of the Supreme Court whers a

ST |
\gédic4ii view is taken that no adhoc appointment can

be regularised contrary to statutory rules.

9, . . An identical case of adhoc L.D.C. Officials

of the same E,S.I. Corporation has been considered by the
Supreme Court in an unreported judgement dated 10.03.1992
in the case of Director General, E.S.I.C., & |Another V/s.
Shri Trilok Chand & Others in Civil Appeal No. 5302-of 1992
and connected cases, In that case also a Division Bench

of this Tribunal at the Principal Bench had given a direction
.@b the E.S.I. Corporation to“}egularise the Lervice of

the applicants of those cases. That was also a case

where some candidates had been appointed as adhoc L.D.Cs.
since regular recruitment took time. Those| adhoc appointees
contended. that they should.be regularised though regularly
sei;cted candidates are now available.Though that arjument
found favour before the Principal Bench of the Tribunal,

the Supreme Court rejected that contention. |The Supreme

Court's view is that, when  regularly selected candidates
are available, the question of regularisation of adhoc
employees will not ‘arise. Therefore, the decision of the
Tribunal was reversed and the applications filed by the
applicants were ordered to be dismissed. Even in the present
case, regularly selected candidates are now available

as per the results of 1997 Selection Process 'and that

" cannot be with-held or stopped to accomodate the applicants

!

—
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and, thefefore, the question of reqularisation of
their service does not arise in view of‘the decision
of the Supreme Court iniéiidentical case of the same

department.

10. 'The Learned Counsel for the respondents

has brought to our notice some authorities on this point,

 In 1994 (27) ATC 56 | J & K Public Service
Commission & C&hers'V/S; Dr. Narinder Mohan & Others l- |
the Supreme Court has pointed Out that adhoc appo;ntment
in violation of s»atutory rules and regularlsed by
relaxing the rules, was invalid. It was further pointed
out that such adhoc_pereons should be replaced by persons
regularly recruzted acco*dlng to rules. It is clearly

pointed out that relaxatlon is not p0551ble W1thou»
{

- subjecting the candidates to open competltlve examination

as per rules. Even the Government has no ébwer to relax

such a rule.

It is clearly'nentioned in béra 11 of the same

- reported judgement that the temporary employees are also
- entitled to compete alongw1th others for regular selectlon

but if he is not selected he must glve way to the regularly

selected candldates.: It is further pointed out that

“the app01ntment of the regularly selected candldate cannot

be with-held or kept in abeyance for the sake of such an
adhoc or temporary_employee. In the light of'xhe law
declared by the Apex Court, the applicants canhet‘ask
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~ of years.

by issuing a direction for regularisation

20 3
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for regulafisation, except according to th

rules. Since the applicants have failed i

e recruitment

n the open

competitive examination held in 1997 and when regularly

selected candidates are awvailable, the app

to give place to the regularly selected ca

In a case reported in 1996 LAB IC
§ Dr. Kashinath Nagayya V/s. State of Maharashtra & Others

an adhoc appointee was working for eleven

was not selected in the regular recruitment.

licants have

ndidates.

588

years but he

It was

observed that the applicant has to give place to the

candidates who are regularly selected and

aﬁpointed.

- = In P, Ravindran & Others V/s; Union Territory

of Pondicherry & Others reported in 1997 SCC

(L&s) 731,

it Was'again a case of adhoc appointee working for number

The adhoc appointee also applied for regular

selection but not selected. In those circumstances, the

Supreme Court observed that thé rules cannot be bypassed-

of adhoc persons.

- In that case, some lecturers had been appointed on adhoc

" selection, they approached the Tribunal for regularisation'

basis and though they were not selected during regular .

ground that When'regularly selected candidates are available,,:u

of their service, The Tribunal rejected the claim on the

the Tribunal has no power to issue directibn for

e et

regularisation of the service of adhoc employees.

The

Supreme Court confirmed the said view of the Tribunal

and dismissed the appeal.
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In 1997 € L & S 331 | E. Ramakrishnan &

ers V/s, State of Kerala & Others { similar question
arose about regularisation of adho: employees. The
Supreme Court found that the appllcan s in that case.
were appointed dehors the said rule and working on adhoc
basis for about fourteen years. The High Court refused

the relief of regularisstion. The Supreme Court observed

that no regularisation could be granted dehors the rules,
g !

The Supreme Court has again considered this

.question in the case of Santosh Kumar Verma V/s. State

of Bihar | 1997 SCC (L&S) 751 {, where also the guestion
whether o _ ‘
was(the service of adhoc appointees could be regularised
or not. The Supreme Court observed that regularlsatlon
in v1elat10n of recruitment rules cannot be made. The
Supreme Tourt: conflrmed the order of the High Cou t which

had refuse to issue any mandamus for regularisation of

the service in contravention of lau.

If we now grant the rlief of regularisation,
we will be bypassing the recruitment rules. .The ‘applicants
ave taken a chance to participate in the reqular

selection by appearing in the written examination held in

1997. They have failed in the examination.. Thereforé,

the applicants will'have to give way to the regularly
selected candidates and there is no provision in the

recruitment rules for regularising the service of an

‘adhoc appointee. Even in. future, the applicsnts can

go on appearing in the examination as and when held and

if they succeed in the examination, they will get a Eight
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for bteing aprointed as a L.D.C. in the £.S5.I., Corporation.,

The prayer for regularisation is not permiss
the recruitment rules and, therefore, the ap
are not entitled to the prayer for regularis
Point No. 1 is¢ answered accordingly.

11, POINT NO, 2 -

The Learned Counsel for the applican
time of argument questioned the legality and
of helding an All Indis Examination. He poi
that for the past sc many years the departme
holding examination at the regional or zonsl
for the first time in 1997, an examination a
level is held. The Learned Counsel for the
submitted that though previously examination
regional level, the department has now decid

All India Examination in the light of the 1la

the Supreme Court in Rachey Shyam Singh's ce
©

Though some allegations
the
regarding/validity of holding the examinatio

AT

ible as per
blicants

stion,

ts ét the
validity
nted out

it was

" level and

¢ All India
respondents
was held at-
ed to hold an
w declared by

S2.

rn the GC.A.

n at All

4]

India level, no relief is clzimed in the pr

|
for quashing the 1997 Examination and the re
in consequence of that examination. The rel

only to regularise the service of the aprlig

a departmental examination, if necessary, an

services should not be terminated., There ig

for declaring thet the 1997

[L®

illegal and bed in law and it should ke guashed,

we grant &

i

relief in the skeence of a specifi

yer calunn
sults declared
ief claimed is
ant by holding
2 their

no prayer
ation is

How could

ic prayer in
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the application. Further,vany finding of ours holding

that the 1997 Examination was illegal will affect the

candidates who were successful in the 1997 Examination
and who have passed in the written examinztion and now -

selected after the typing examination and interview.

1f we accept the centention of the applicaﬁts’ Counsel
and declare the examination as bad in law, then it will
vitally -affect the 550 candidates who have now been
selected as a result of the 1997 Selection procevo.

Those candldates or atleast some of them, are not meade

 parties to this application. In a matter like this, a

Court or Tribunal should not give a rellef whlcb is

901no to vitally affect the persons who are not made

parties to the epplication. Further, as already statedfd

ther e is nﬁ prayer in the applicetion for quashlng the

| 1997 Exammnatlor or any other consequentlal relief in
respect qf the selectlon of candldates in 1997 Examlnatlon.

Hence, on both these grounds we cannot consider the

»ka'

. appllcants' precent contentlon that holdlng of an All

India Examination is bad in law.

12, - Even after expressing our view that‘no'

‘relief could'be granted”ih the absence of specific
prayer and further, no relief can be granted in the

absence of persons to be .affected vitally by any order

passed by us, still we consider the contention briefly

~and give our views on merits.

The 1965 Recruitment Rules only prov1de for

an "Open Competltlve Examlnatlon" for selection of
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Lower Division Clerks. It does not say whet

should be on All India basis or regional bas

her it

is., It

may be, in the past.the department was holding the

examination at regional level,

Whethe: the examination

is held at the regional level or all India level, it

will not be bad in law bécause rules only se
Competitive Examinafion‘. It is, therefcre,
to the Government}to>adopt whichevér ?ype of
they may deém fit in the circumstances of th
In our view, the question whether the examin
be held et the regional level or Al;‘India_l

policy matter. Previously, the department w

y 'Open

left
.examination
e case.
ation should
evel is &

as holcing

the examination at regional level and now thiey have

switched over to All Indiz level. As long as holding of

All India Examination is not prohibited by the rules,

then the Cqurt cannot interfere with the policy éecision

of the Government to hold the examination at

lf
Alkﬂlndia

level, . Suppose the rules had provided that (Competitive

examination should be held at the State leve
level or Regionél level, then the Governmént
discretion or fight to holcd the examination
level, Similarly, if the ruievhad mentionec
‘examination shoﬁld be held at All Indis leve
Goverrment cannot hold it at zonal level or
In- fbis case; the rule is silent on this po
it is a matter:left to the pblicy'decision o}
Government either to hold examination at reg

or at All India level.

1 or Zonel

will have no

at All Indie
that the

1, then the
regional level,
int. Therefoie,
f the

ional level

&
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13, | | In the present case, the respondents have
come out with a’valid reason as to why for the first
time in 1997 they held the examination &t All India level,
The reascn is phat.the Supreme Ceurt has declzred that
such typec of examination shoulc be held at All Indis
level and. not at zonal level, Rellance is placed on

Radhey ShYam-Singh's case reported in AIR 1997 SC 1610.

That was a case where, for selection of
candidates to different posts in the Customs Department,
the recruitment was sought to be made on zonal basis.
That means, though the examination is hele on All India

basis, selection or recruitment was made on zonal basis.

~. Separate merit list had to be drawn for different zone .

in respect of candidates who appeered in various centres
%

w1th1n the particular zone, The said process was
_ . : ;

" challenged before the Principal Bench of this Trikunal!

t

by filing an application. The applicaticn came to ke

‘dismissed by the Tribunal at the admission stage. Then

the matter was carrled in appeal befcre the Supreme Court.

(A

Even in that case, it was canvessed before the Supreme

:Court by the other side that this presctice of selectlon

on zonal basis was in vogue from 1975. It was, therefore,

 submitted that it has stood the test of time and such a

eelection at zonal level should not be quashed. The

Supreme Court rejected this contention. It was held

that doingvselection at the zbhal level is bad in law

~and that the selectlon should be made on All Indis basis.

"The Supreme Court has clearly ruled in para 8 of the

e .26
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| |
- reported judgement that such selection at zonal level

| Articles 14 and 16

violates the principles ennunciated :

|
of the Constitution of India. Therefore, thle Supreme
Court has clearly held that the sele%tioh should be -made
: |

by holding examination at All Indis ievel. . };i

In view of the law-declaied‘by the Apeﬁ Court |
~ that zonal basisgselection is bad in law and| it should be
on All India basis, if the respondents_héld the examination

in 1997 at All Indis basis, it cannot be said that it is

illegal or bad‘iﬁ law. The law declarédéby the Supreme
Court is bindingéon everybody under Arti&le 141 of the fi; y
Constitution of India. If the respondents want: to
implemeht the la@‘declgged‘by the Supremé Court, this ? N
Tribunal cannot %ind fault with the Govéinment for

doing the recruitment by holding exé@inétioh at All o

India level, as has been done ih this caée.

The Learned Counsel for the applicant placed «A"f¥;
reliznce @n an observation at para 10 of the reported _:;11 '

judgement that ii is open to the Government to make

zonal selecticn for somelposts. It may make a scheme
for that purpose in the licht of the guidelines given
by the Court from time to time. It may be sc. But here, :- . l;L
the respondents are stating that they do not want I
zonal sele;tion and they want All India selection.

Liberty is given to the Government to‘make a 'scheme

for reserving certain posts on zonal basis. | In this case,

| . any. ‘scHeme LE
the Government has not formulated(to reserve certein S

posts on zonal bésis. This observation would be helpful

4
By
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to the applicant;only if the Government formulstes

its scheme as suggested by the Supreme Court, Till
such a scheme is formulated by the Government, the

applicants.canhot challenge the validity of the

recruitment at All India level, which is in conformity

with

e law declared by the highest court of the land. k

PRy

Anothei contention‘of the Learned Counsel for
e applicants is that, the Supreme Court has observed
its judgement should have prospective application
and will not apply to whatever seléction has been méde
under the impugned process of selection. In our view,
this observation will not help the‘applicants in any
way. The applicants are not selected in the impygned
selection of 1997, If by chance, we had heid that the

l?é% Selection is bad, then.we could have given a

dérectionﬁthat the impugned selection of 1997 is saved"

b@t in future, the:Government should not make selection

~as per that procedure.- Since the Supreme Court has

D held that zonal wise selection is bad, it did not wamt

‘ to interfere with the zonal-wise selection already made
as per the impugned selection of 1993 édvertisement.
ThOugh'thelSupreme Court held that zonal selection is
bad, it did not want to quash the selection already made
as per the 1993 advertisement but it observed that the ;

- law laid down by it should be applied prospectively in

future selections. That is why, the respondents want

to apply the law declared by the Supreﬁe Courtfnr the

future selectiors The judcement of the Supreme Court is %,
dated 15.02.1996 but the presentexamination 4s held in 1997, |
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Therefore, the All India examination ancd All

~selection is in conformity with the law decl
Supreme Court.
in the 1997 Examinatioﬁ and selection proced
14. Another point canvassed by the
Counsel for th; applicants is that, quslifyi
marks is not mentioned in the advertisement
Since this is a3 éelectiﬁn procedure, the que

minimum marks for passing the examination do

apply. It is brought to our noti¢e that two

odd candidates had appeared in the examination.

cén one fix qualifying marks or passing mark
an examination. Suppose the rules had fixed

50 marks as passing marks, then theré?déﬁg b

candidates who have obtained those marks. Although
{

one leakh candidaﬁes cannot be called for int
of suitable multipliés for short-listing the
is a well-knqwn brinciple.
holding examination for two lakhs and 6dd ca
they cannbt prescribe any quaiifying marks a
may have to select twice or thrice the requi
of candidates for purpose of interview. Sup
are 100 posts, then the department may call
candidates for the purpose of interview as p
list and then select thexbagdldates among tk
also place on record that the Learned Counss
respondehts has since produced 2 copy of.the
letter in a sealéd cover,

Vle have perused t

letter dated 14.08.1998. It says that the D

India

ared by the

We do not find any illegality or infirmity

ure.

iearned
ng or passing
or rules.
stion of
¢s not
lskhs and
How
s for such
45 marks or .
e one lakh

&
erview, adoption

caédidates

When the department is

ndidates,
t all. They
red number
pose there
200 or 300
er the merit
em, We may

1 for the
confidential
haf confidential

irector General
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(13

has approved the decision of determining the cut off

marks to call the candidates for fyping test aé_three times
the number ofHQacancies in each category. In the present'
case, we find that there are 550 vacanC1es and therefore,
1600 candidates have been called for ang‘gggt w1ll

satlsfy the requirement for short- llstlng the candidates

3s per the decision approved by the Director General

of E.S.I. Corporation. This procedure of short-listing

- of candidates cannot be said to be illegal or contrary

to any rule.

15. One of the contentions of ‘the Learned Counsel
for the abplicant is that, there is nothing to show the
concioué_@gciéion on the part'sf the Director General or
Standing_Committee to hold All In@ia Examination, We
have already referred to the confidential letter dated
14.98.1998 where’also it is clearly mentioned that

examination has to be held on All India basis because of

‘the judgement of the Hon'ble Supreme Court in the case of -
" Radhey Shyam Singh & Others. Therefore, this also goes

té show thaf the Direcfor Genéral has taken a concious
decision to make recruitment on All India basis by holding

examination at All India level in the light of the law

declarad by the Supfeme Court in Radhey Shyam Singh's'case.

The argument that all posts cannot be thrown

open on All India basis without keeping some reservation

on regional basis has no merit in the light of the law
declared by the Subr@mg Court in Radhéy Shyam Singh's case.
It_is‘open”tb the Government to take a poiicy decision to

restrict certain posts on regional basis, But in this case,

TL -
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(1)

the Govefnment has not taken any such?decision to
reserve any post on regional basis. Since the decisioné
to hold examination on All India basis is bbsed on the
decision of the Supremé Court, we find no illegality

in the same. ' : ' ' .

Then some grievance was made that the

examination is not held by the Staff Selection Comnittee.
This was explained by the'Learned Counsel‘fér the

respondents that Staff Selection Commission has expressed

its inability to hold the examination forlwant of
direction and even requésted'the department to make
their own arrangement. The Learned Counsel for the
respondents placed before us the letter dated 13.03. 1996
‘written by the’ Under-Secretary of the Staff Selection
Comnission, whlch is a paf% of D.O P.T.

The Learned Counsel for the applicant also
brought to our notice the decision of the Supreme Court
regarding medical college admission reported |in .
(1993) 3 SSC 332 | Sharwan Kumar V/s. Director General
of Health Services and Another §. In that decision
the Supreme Court has.not laid down any law but only
approved the scheme introduced by the Nbdical College
in which 15% seats had been reserved to be filled up
at all India level. Even.in the Radhey Shyam| Singh's
case the Supreme Court has observed that it is open to

the Government to prepare a scheme under which certain

vadancies can be filled up. at regional level, | It is
-purely a pollcy decision to be taken by the Gévernment
|

and unless such policy decision 1s taken by the Government,

a Court or Tribunal cannot do anythlng in the mati:er.vl,f
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For the above reasons, our finding is that

no case is made out for interfering with the 1997 Selection

Process. ‘Point No. 2 is answered accordingly.

16, - Before considering point no. 3, we may have
to make some observation regarding the nature of

appointment of the applicants.

In this case, among the 32 applicants there
( .

is noAdispute that as far asiéjapplicants are concerned,
the condition mehtioned in the order of appointment is
that the»appointments are purely teﬁpbrary and adhoc’
and further, 1t is made as a stop-gap arrangement and
further it is stated that thls ‘appointment is subJect to
further orders or till regular incumbents are;made '
avallable by the Staff Selectlon Comm1551on,{wh1chever is

\

earlier, Then there is also a further qondi%lon that the

.services can be terminated at any time without giving any-

reason. In view of these conditions, there can be no

- difficulty to hold that the appointment -of 24 applicants

is purely adhoc and stop~-gap arrangement tili further
orders or tlll the availability of regular candldates.

But the ‘Learned Counsel for -the applicant submltted that

" in case of remaining 8. appllcants, there are no such

conditions and therefore 1t must be‘taken as reoular

app01ntment. One such - app01ntment order is at page 32

| of the Paper Book in 0.A. No,. 1211/97. This is in respect
'of'UJwala G. Ruke, but who is now known as Smt. Ujwala A,

thita. It appears, after marfiage her surname is changed.
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s 32

In the appointmeht order at page 32 it is shown that = |

the'appointment is made on ﬁemporary basis.

This

appointment is made subject to conditions of |service

as per rules. The ahpbintment is liable to

w1thout assigning any reasons at any time.

word 'adhoc! is not used, the order clearly

termination ;
Though the
shows that

it is a.temporary appbintment and -subject to| termination

at any time without giving any reason., However, the

appointment is as per service conditions as

per rules.

vThen the Office Order of appointment of these

eight applicants is at exhibit'R-l, page 19

of the

written statement of respondents. This is an Office

Order dated 14.12.1994 and it applies to the'applicant

in O A. No, 1211/97 and 9 others. It coVerL all £he

eight appllcants ‘whose appo;ntments are 51n11ar to the

appointment at page 32 of the Paper Book in
1211/97. 1In. this office ogder'it_is clearl

O.A. No.

y mentioned

that it is made on a purely tempbrary'andladhOC/baSis

and as a stoﬁ-gap arrangement., It is.eque
conditiohs‘bf'eervicesas per the 1959 Act.
are liable to be terminated at any time wit
| .any»reasone. The coples of these orders axr
1>the -appointees -and one more copy is sent to
Secretary of the Employees' Unlon._ On the
order, 1t is too late for these elght appllc

that their app01ntment was not adhoc or tem

ct to
The eervices
hout giving

e sent to all

ants to say

NpOrary.

Infact, the Learned. Counsel for the recpondents brought

to our notlce that letter wrltten by the de

partment to

the Employment Exchange to sponsor names for the purpose

~of adhoc appomtment° We have perused that

where also it is mentioned that the cand;dates are . @;>

letter,

the General -

face'of'this =
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required for adhoc appointment. In our view, all the

32 applicants are appointed purely on adhoc basis and

f IS

EERE

as a stop-gap arrangement till the arailability of

T \‘2 L

N 1..‘/-.7{:_'7“ B N

reqularly selected candidates,

POINT NO, 3

Ka
[N,

All the applicants have applied and then

peared in the 1997 Examination., They took a chance
to succeed in the examination and getting selected on
reqgular basis. Uhfbrtunately, all of them have failed. o
Now the applicants cannot turn around¢ and question the

ery foundation of the selection process. The princirle

of estoppel gets attracted in a matter like this. We
are fortified in our view by the two decisions of the

Apex Court, of which one was relied upon by the

Learned Counsel for the respondents.

T ; T s

In 1997 (2) SC SLJ 157 {University Of Cochin

V/s. N.S. Kanjoonjamma & Others{ where the Supreme
Court observed that when(candidatesA§ chance and appeared

in the examination and failed, they are estopped later

o "L;_‘.e-ﬁﬂ:g;: ‘; ot

to challenge the validity or correctness of the.procedure. 5

LAY

In AIR 1986 SC 1043 { Om Prakash V/s. Akhilesh

PN
R

Kumar.LShukla & Others § in a similar matter where a
party challenged the recruitment procedure and holcing S

of the examination, etc., After having appeared in the ~

examination and failing in the same, the Supreme Court
Y N

~o : .
observed that the appellant hadﬁgppeared in the

examination under protest and he filed the petition only




|
after he had perhaps realized that he would not succeed

in the examination. 1In such circumstances, tPe party

should not have been granted any relief by thf Hich Court.
For the above reasons we‘holo tWat the
applicants in these cases having taken a chaqce to get

selected by participating in the selection process, are

now estopped from questioning the validity ofl the same ,ﬁg{l',"

in view of the above two decisions of the Supreme Court. :?; ,
The Learned Counsel for the applicant ‘frf}¥%l-ﬁ}

contended that even in Radhey Shyam Singh's %ase, the .}tgi ;-“'

applicants head particioated in the examiﬁatién and still | ';)’ o

the Supreme Court granted the relief. The perusal of
the judgement shows that the‘applicants in that case

had complained about theaselection process and then

partlcloated in the selectlon process under protest.,

Further, the Supreme Coﬁrt did not grant anyrelief to ,g;;if;]
. the applicants in that iase. Ihoughathe law!was | ::ﬁi?'f}i;
declared. that selection should be made on fne basis of e
All India examination, the Supreme Court did not grant | , iuc;f;.
and” AA ok | B I
any relief to the appllcant wiriTe setting aside ‘the AR
selection process. The Supreme Court made it clear thst |
the impugned selecticn should not be affecteé by their
order and thelr order should have only prospectlve

application.

~Point No, 3 is answered in the affirmitive. [ R

18. POINT NO, 4 : - o !

In view of our findings on points i‘to 3, all

these applicaticns will have to fail. We>haYe,no doubt
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sympathy for all the applicants but we cannot gran N

any relief contrary to the rules. Since the applicants

are now working on adhoc basis, they are entitled to

continue to work there till regularly selected candidates

. r*n[_:‘.'j'} g

are appointed and come to take charge. We therefore,
6nly direct that services of the applicants should not
e terminated till regular candidates are posted in their
place and oome§ to tske charge. Suppose 3 reguler
candidate may be appointed and posted in s partiCUlarl_
place and that candidate moy not turn out due to some
. reason or other; in such case, there is o necessity

v“( ‘ to relieVe:any of the applicants. Iherefore, even if

| the respondents wapof to‘issue terminatiocn order, then -
they may;make it effective from the date thednewl

oldr;

candidate takes cHarge in that particuler vacancy.

e
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% D © ¢ Another thing wée would like to -éi:éefve is

that(the appllcants are at liberty to appear for

Kf" S similar selection examinations as and when riotified by

~'\:)v o : the respondents. In such a case, the respondentS'shall ;
give relaxation of age to the applicants for the oeriod' |

for whlch they have worked in the department on . adhoc-

‘basis as per rules. | | - ' ]

19, ~ . 1In the result,.all the thlrty-two appl1cat10ns
‘ .. are dismissed, -The'impagﬁ;d order passed_lnual;5these

e A vt -

cases is hereby vacated subject to the obserﬁatioﬂs:made |

in para 18 above. In the 01rcunstances of the case,

| o 'there w1ll be no order as to costs.'. a
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- MEMBER (A). | VICE-CHAIRMAN. |
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