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HON” BLE MR. S.R. ADIGE,
HON BLE MR. RATAN PRAKASH, MEMBER (J)

Centrél Administrétive Tribunal
Mumbal Bench, Mumbail

camp at Nagpur

og H__ Aprl

VICE CHAIRMAN (A)

0.A. No. 138 of 1898

shri shivmani Yadav,
s/o Shri Ramdhare,
R.C. Fitter, Central Railway,

Nagpur Division,

Nagpur. Applicant

(BY Adyocate: shri M.A. Rashid)

Versus

1. Union of India through

the General Manager,
Central_Railway, Mumbai csT, Mumbai.:

z. The pDivisional Raillway

pPersonnel Manager,
Central Railway, Nagpur Div.,

Nagpur. Respondents

(By Advocate: Shri R.S. Sunderam)

e

0.A. No. 1172 of 1 ’
A. No 2 of 1991 (\
s/shri - \

1. Shri Ashok T. wakode,
s/o Shri Tukaram wakode,
Lineman Gr.II,
RBI-1-181B Railway Colony,
Katol, Dist. Nagpur.

7. Omprakash U. Gajbhiye
s/o shri Udaram Gajbhive

3. Shyamkumar L. Dhenge,
S/o Shri Laxman Dhenge. .... Applicants

(Ry Advocatel shri R, Radhakrishnan)

versus

1. Union of India through
General Manager,
Central Railway,
Mumbai, C.S. Terminus,

400001.

2. Divl. Railway Manager (Personnel),
Central Railway, Nagpur.

-

i e e oa
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3. The Chief Engineer (Electrical),
-Central Railway, Mumbal CST.

"4, Shri S.G.Dhonde,
- Remote Control Fitter,
Nagpur.

5. Shri Tiryoginath Mahadeo,
Wireman (TRD), Chunabatti,
Ajni,

Nagpur-440003. ... Respondents

(By Advocate: Shri R.S. Sunderam)

ORDETR

BY HON BLE MR. S.R. ADIGE, VICE CHAIRMAN (A

As these two 0.As involve common questions

of Yaw and fact they are being disposed off
common order.
2. Thé  Electrical Dept. in the

Railway is divided inté three wings name;y
(gndeistribution (TRD) Wing: Traction Rail
. and Genera

(TRS) Wings; and Electrical

posts of Chargeman Gr. B (Rs.1400-2300)

wing are to be filled through three sources

(i) 50% vacancies are to be filled thr
Direct Recruitment from amo

Apprentice Mechanics;

by this

Central
Traction
L Staff
1 Wing.

in TRD

ough

ngst

(ii) 25% wvacancies are to be filled} by

promotions from amongst Ski

Artisans Gr. I in TRD Wing: and
(ii1) 25% vacancies are to.be filled thr

selection on the basis of written

] led

ough

test

as well as interview in which Artisans

Gr. ITI (Rs.950-1500);

skilled

namely:'
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Artisans Gr. 11 v(Rs.lZOO-ZOQO) and‘
skilled Artisans Gr. I (Rs.1320-2040)
working in TRD Wing possessing the
necessary eligibility qualifactions may
compete, against what is called rankers

quota.

By Respondents’ Notifieation dated 16.8.95

(Exhibit 3 in 0.A. No. 138/98) applications were
called from eligible candidates to fill up 7
vacancies of Chargeman Gr. B (2 for SC: 2 for ST

and 3 for others) from 25% rankers -quota. A panel

was publlshed on 3.9.96 (Ann. A-6 of O.A. No.
172/97) in which the three applicants in O.A.

/

\
No.1172/98 were placed, while applicant in O.A.

'\t . 138/98 was not. Thereupon applicant in 0.A.

No.138/98 along with two others filed O0.A. No.

C)1251/96 which was disposed of by the CAT, Bombay

pench vide order dated 29.9.97. In its order, the
h noted that the main grievance in that O0.A.
was that respondents had given notional merks for
seniority and on that baeis the eelection list
(panel) had beenlprepared. The Bench recorded the

statement of Respondents’ COunsei that respondents
had decided to delete the' notional marks for
§eniority and would prepare a fresh selection l1st
(panel) on the bésiS'of written test and viva—voce
test alone. The Bench noted that in view of this
submission nothing further survived 1in ' 0.A.
No.1251/96 ane disposed of the same at the
admission stage .itself . after calling upon

respondents to prepare a fresh panel after removal
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of the benefit of notional marks for %eniority.

with liberty given to those applicants that {in case

they were aggrieved by the fresh panel, it would be

open to them to challenge the same in accordance

with law.

4, Accordingly respondents by :thez impugned

order dated 11.12.97 issued a fresh panel which the

subject matter of challenge 1in the two

7
f

presently before us.

S. In O.A. No. 138/98 applicant Shri

' Mani Yadav challenges the aforesaid panel

. 11.12.97 on account of his non-inclusion i

same and  asserts that his name should have

Shiv

dated-

the

been

found place at S1. No.3 in the General Category.

6. ' Respondents have pointed‘out that against

the seven vacancies, only  four candidates

empanelled - three from  General Category and
Vd . N

—

were

one

from SC Category. - Against thse three vacancies in

the General Category, one of them (S1. No.2

)

was

filled by an SC candidate who qualified on his own

merit by General Standard, as a result pf

applicant Shri Yadav could'not bejincluded iw

1list of. three General Candidates. In
connection Respondents have invited our atte
to Railway Board’s circular dated 15.3.73

unequivocally states that SC/ST candidates c:

2N

3N

whigh

the
this

tion

which

be

considered agsinst reserved vacancies andl also

i
against unreserved vacancies 1if their turn-faﬁls as

|
pér the seniority 1list but for that theyihabe to

.

PR~ i
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qualify with = general standards like others.
Respondents state that Shri $.5. Somkuwar an SC
candidate at Sl. No.2 has clearly qualified as
per General Standard | besides being senior to
apblicant Shri Yadav and hence Shri Somkqwér became
- entitled in law to be considered against a General

Post oh merit. They emphasised that this circular

dated 15.3.73 has been vindicated by the Hon ble
Supreme Court’'s Jjudgment in R.K. Sabharwal Vs.

State of Punjab, AIR 1995 SC 1371, a gist of which

'\ 21.8.97 (Exhibit R-2 in O.A. No.  138/98).
Reépondents furthér state that.the two -unfilled

- ' posts earmarked for_ST candidates and one unfilled
ppst for SC candidate will be cégg}ed forward for

\\\~$uture selections.

Applicant Shri S,M. Yadav in his rejoinder
has made various assertions, tﬁe thrust of thch is
that\reserved category candidates = cannot be
poinked against General Posts, even if they are
senior enough and qualify “on their own merit,
while General Category candidates like himself have
a claim fbr empanelment and promotion against
s ' reserved post if they cannot be filled by feseryed
category candidates. Manifestly these assertions
are clearly .Conﬁrary to | law. The preceding
paragraph makes abundantly clear that = sC/ST
candidates can be consideredA against unreserved
vacancies if their turn as per seniority list falls
and if they succeed in qualifying as per General

Standards along with others, but reserved vacancies

'

has been circulated vide respondents letter dated.
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.cannot be filled by unreserved candidates | unless .
;hose reserved vacancies are 5 specifically

‘dereserved after obtaining all the nec

essary

clearance and in accordance with prescribed

procedure,

8; In the matter before .us, we find ourjselves

unable to help applicant Shri Yadav and henc

No. 138/98 fails.

9. - Coming to O0.A. No. 1172/87 the
ground taken 1is that R-Z having admitted‘ 1
reply dated 23.9;97 (Ann. A-2) to the Advo
notice that thé issue was in disﬁute.and p
before CAT vide 0.A. No.1251/96 earlier fil
-Shri Shiv Mani Yadav (applicant in O.A. ‘No.1
in not promoting applicants based on the
dated 3.9.96 respohaénts should =~ not
'arbitrarily and suddenly issued the impugned
dated 11.12.97 Qithout obtaining the Trib
permissioh. "We have already stated in Pér% 3
£hat the aforesaid'O.A. no.lZSi/96 was diépd

by CAT, Bombay Bench vide its order dated 29

A persual of the order dated 29.9.97 makes it

e OOA.

first
n his
cate’s
ending
ed by
38/98)
panel
‘have
panel
unal’'s
above
sed of
J9.97.

clear

that the aforesaid 0.A. was disposed of-after the

Tribunal had taken note of respondents’™ "cou
assertion that respondents had decided to pre
fresh select 1list on the basis of written ‘te
viva-voce test aione, and after excluding no
marks‘on accounﬁ of seniority. It is on that

‘that the panel dated 3.9.96 was repléced b

nsel’s
pare a
st and
tional
basis

y| the

TR

3.

ot
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impugned panel dated 11.2.97 and hence it cannot be

said that any further permission of the Tribunal

vas required. Hence this ground fails.

10. The second ground taken is that respondents
by deleting the names of applicants after & lapse

of one year and three months and that too without

giving them any show cause notice have violated the
“incise of natural justice enshrined under Article

311(2) of the Constitution.

ST T T

s

1. Article 311(2) of the Constitution will mes¢t
be applicable in this case only if applicants  in
the first instance had been appointed to those

posts. Mere inclusion 1in a select list or banei

_does not mean that the person has been actually
C‘—’ippointed, vand in the absence of applicants being
actually appointed, Artcile 311(2) does not get

attraéted.

As regards the question of violation of the
ciple of natural justice, applicants’ counsel
Shri Radhakrishnan has relied wupon the Hon ble : ;

Supreme Court’s judgment in S.Govindaraju Vs.

K.S.R.T.C.  AIR 1986 SC 1680, the relevant portion

o of which is extracted below:

"Once a candidate is selected and his
name is included in the select list he
gets a right to be considered for
appointment as and when arises. Oon
the removal of his name from the
select list serious consequence entail
as he forfeits his right to employment
in future. In such a situation even
though the Regulations do not
stipulate for the affording any
opportunity to the employee, the
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principles of natural justice wodld be

attracted and
entitled to
explanation e
opportunity of explanation
- the bare minimal
natural Jjustice."”

the employee would
an - opportunity
Giving
would nm
requirement

13. the

It is because earlier pane

3.9.96'was not 1in accordance -with

instructions that respondents’

Tribunal in O0.A. No.1251/96 that a fresh

list (panel) would be prepared after delet

notional marks given for seniority which w

by the Bench 1in its order dated 29.9.97.

connection respondents’ counsel Shri Sunde

cited the Hon ble Supreme Court’'s judgment

vs. Dilbagh Singh & Others

of Chandigarh

CLR 517, where a 1list prepared by a

Committee was cancelled because the A

Administration found that the same was pre

an unfair and unjudicious manner, without

the selectees an opportunity of being hear

Hon ble Supreme Court held in that case t

‘not entitled to be heard

‘selectees were

cancellation of the select list.  We sre
supported by the Hon ble Supreme Court’s

in State of M.P. & Anr. Vs. Mahesh Kuma

1998 (1) 191 wherein it has been held that

no vested right for promotion made @ by

orders and no show cause notice was necessa

Pal

whidke recinding the same. The'judgmen{s

case (Supra) as well as

rules

inforJed

ram

be
.of
an
eet
of

1 datea'
and ;
the

select

ing the

as noted .

In this
has
in U.T.

1993 (1)

it )

Select
ppellant
pared in
giving

d. The

hat the
before
further
judgment
r  AISLJ
there is
illegal
ry while
in both

‘Mahesh

Dilbagh Singh’s
Kumar s case (Supra) were delivered by thre

benches and are more recent in

judgment in Govindaraju's case (Supra)‘: U

g
.

time t

é'member
han the

nder the

-

—_—

———

— .
T e gt e e
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circumstances we have no hesitation in holding that.

there has been no violation of the principle  of
natural justice 1in the cancellation of the panel

dated 3.9.96. Hence this ground also fails.

f4. The next ground taken is that: the "panel
dated 3.9.96 in which applicants were placed, was
approved by QRM, Nagpur (R-2) but the impugned

hnel dated 11.12.97 has failed to quote .the
authority which apprerd the same, and 1is.: hence
void ab initio; We note that both the panel dated
3.9.96 as well as the one dated 11.12.97 have been

signed on behalf of the DRM, Nagpur. - While the

panel dated 3.9.96 states that the approval of the

‘that the Chief Engineer Electrical, Central
aiiway, Mumbai CST has given provisional approval.
In our view, the appfoval granted by the CEE 1is
ufficient authbrity for holding the impugned panel
datedv 11.12.97 as valid. It needs to be mentioned
>ce that while' the Jurisdiction of the DRM is
ined to a bivision falling within a Zone, that
of the CEE . covers the entire Zone. Hehcé this

ground also fails.

- 15. The next ground taken is that the post of
Char geman Gr. B is in the regular channel of

promotion of applicants, and is neither an ex-cadre

post nhor a general post covered by Railway Board's

letter dated 28.1.88 (Ann. A-5) and under the

circumstances, alternation 1in the earlier panel

dated 3.9.96 by a subsequent impugned panel dated '

@RM has been taken, the panel dated 11.12.97 states
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11.12.97 was unwarranted. Respondents in their
"reply-have pointed that posts.of Chargeman| Gr. 8

~in the 25% rankers quota, are open to competition

from persons belonging to differept wings " having

different seniority in their respective wi
respondents” circular dated 20.12;95 (Ann..
has been clearly
are from
~

el it is not permissible to allow notiona

A< admittedly Arti

for seniority to them.

111, Artisans Gr. II1 as well as Artisans

different artisans categories and

ngs. In

specified that as the employees.

grades,
1. marks-
sans Gr.

Gr. I

can compete 1in the selection for the vacancies of

Chargeman Gr. B in the 25% rankers quota
clear that they belong to different seniori

" and Respondents’ . circular dated 20.12.96 r

ci¥fcular dated

and fhe withdrawal

given earlier was therefore fully in order.

fortified in our view by the Hon'bie

Court’s 3judgment in M. Ramjayaram Vs.

, it is
ty units)

cad with

28.1.98 would be fully applicable

of notional marks for seniority

We are.

Supreme

S.C.Railway & Others (1996) 8 SCC 266 wherein it

has been held that where the contesting candidates
were not from the same seniority unit but from
~different units, the criterion of seniority

contained in Rule 320 of the Railway Establlishment

- Code, was not applicable and hence
whelghtage
was arbitrary.

16. fhe next

had found their place in the earlier panel

Hence this ground also failjs.

giving

marks to those with higher scale of pay

ground taken is that applicants

dated

3.9.96 independently of the notionai marks allowed

4

R-2) it

G.M., =

ettt et o = e
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-
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to them on account of seniority and under the
circumstances respondents had no locus standi to
delete their names on the pretext of withdrawing
the notiénal marks. However, we find  that
applicants themselves admit that the notional marks
given to them on account of seniority helped ;heh
to be called for the interviews. Under  the
circumstances they cannot deny that it was the
award of notional marks to them on account of
seniority that was instrumental in their inclusion
in the panel darted 3.9.96.  Hence applicants
claim to have found place in that panel
independently of the notional marks awar ded to them

on account of seniority also fails.

17.  Lastly it has been contended that

Pt

- K\ espondents have initiated selections for the post
\)

i f J.E. (II) against 25% Rankers Quota vide

Notification dated 2.7.98, which is open only to
candidates of TRD cadre of Electrical_Dept. . and
for employees of different departhénts or
ders, and as such the award of notional marks

for seniority would be in order. It has also Eeen

contéhded that the assessment of vaéancies'of JE

(II) in 25% Rankers Quota as well as communit?-wise
bt breakup notified vide Notification dated 2.2.98 is
contrary to the provisions of reservation,
maintenance of roster and Hon’'ble Supreme Court’s
directives. M.A. No. 106/98 has also been filed
by applicants seeking to amend the O.A. to vadd
certain paragraphs in support of the challenge to

Notification dated 2.2.98.
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. - i
8. In the two 0.As before us we ate |limiting
ourselves to.the cancellation of ﬁhe earlier panel
dated 3.9.96 and its substitution by tHe panel
dated 11.12.97 for the post of Chargeman Gr. B8 in
25% Rankers Quota initiated vide Nétificat;on dated
1678.95. If ‘applioants have aly grieJance in
regard to the filling up of the posts of |JE (IID)
initisted vide Notification dated 2.2.98 it is open
to them tov challenge the same <eparately in.

accordance with law if so advised. That grievance

cannot be made a ground to challenge respondents’

panel dated 11.12.97.

[
i

19. In the result O.A. No. 1172)98 -also

warrants no interference. : !

20. 0.A. No. 138/98 as well as  O.JA. No.

. i
1172/97 are thereforerdismlssed. No costs¢

21. Let copies of this order be placed in each

case record.

0.
(Ratan Prakash) (S ’%dlqe)

/GK/
Dated: 28.4,1999. | l

This Judgment is pronounced in the Open Court to day
by the Bench comprising of Justice Shri R.a.laidyanatha
ViceChairman and Shri D.S.Baweja, Member(A) under Rule 106
or +tha CAT Rules of Practice at Mumbai. - 1‘ - _;\
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