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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO.: 1031/97, 1053/97 & 184/98

pated this NT’Y‘"O/O\?/mhe B%ay of //&’»JL , 2001.

Shri B. A. Rajadhyaksha & Others, Applicants.

Shri G. K. Masand alongwith Advocate for the

Shri V. N. Deshpande, Applicants.
VERSUS

Union of India & Others, Respondents.

Shri M.I. Sethna alongwith ' Advocate for the

Shri V. D. Vadhavkar, ' Respondents.

CéRAM : Hon’ble Shri B.N. Bahadur, Member (A).

Hon’ble Shri S. L. Jain, Member (J).

(1) To be referred to the Reporter or not ? \%9

(717) Whether it needs to be circulated to other;n
\ Benches of the Tribunal ?

(iii) Library. 4 g

(B.N. BAHADUR)
MEMBER (A).
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CENTRAL ADMINISTRATIVE TRIBUNA
MUMBAI BENCH

L

ORIGINAL APPLICATION NO.: 1031/97, 1053/97 and 184/98.

CORAM

Dated this %iﬁthe SOWay of /{W 2001.

Hon’ble Shri B. N. Bahadur, Member (A).

Hon’ble Shri S. L. Jain, Member (J).

APPLICANTS IN O.A.No. 1031.97

1.

8.

B. A. Rajadhyaksha,
formerly working in the

New Customs House, as Deputy

Superintendent.

Residing at - 45/2229,
Gandhi Nagar, Bandra (E),
Mumbai - 400 051.

Kum. K.G. Rane.
Shri M.S. Desai.
Shri A. A. Mathure.
Smt. N. M. Desai.

N. Dixit.

N

Shri H.N. Gore.
sSmt. N
D

Shri D.P. Kholamkar.

APPLICANTS IN O.A. NO. 1053/97.

1'

Bombay Customs Ministerial

Staff Association having
their office in the New
Customs House, Ballard
Estate, Mumbai - 400 038
represented by -

Shri N. Vidhyadharan,
Honorary President of the

Bombay Customs Ministerial

Staff Association.”
Smt. Vandana V. Devel.

Smt. Padma Vijayan.
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4 smt. Madhavi S. Shete.

5. smt. Suchita V. Salvi.

6 Shri V.T. Kulkarni.

7. Smt. R.H. -Hardasam'f.

8. Smt. Y.S. Pawar.

9. smt. S$.S. Naiksatam.

10. smt. A. R. Vedak.

0.A. NO.: 184 of 1998.

1. All India Cenir&l'eovt;
Pensioners Association having
their office at o/o. Mumbai
Postal Institute, 260 J.S.S.
Road, Girgaum, Mumbai-400 004
represented by Shri D.R.
Marathe, Secretary.

2. Shri M.S. Desai.

3. Kumari K.G. Rane.

4. Shri A.A. Mathure.

5. Shri N.N. Dixit.

6. Shri V. K. Rai. .

7. Shri B. M. Parikh.

8. Shri N.V. Waske.

9. sSmt. S.B. Upadhye.

10. sSmt. A.R. Joshi.

11. Smt. C.M. Gadkari.

12. Shri S.S5. Kane.

13. Shri R.D. Rane.

14. Shri P.D. Kuveskar.

15. Shri D.M. Deshpande.

[

contd..0.A.No. 1031/87
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16. Shri 8.G. Muzumdar'. t

17. Smt. N.M. Desai.

:18. Shri D.P. Kholamkar.

‘19. Shri G.N. Khadilkar.

20. Shri R.A. Pathak.

‘21. Shri P.L. Harischandrakar.

22, Shri M.R. Dekhane™

23, Smt. T.P. Kamat.

24. Kumari I.A. Dalvi;

(By Advocate Shr:] fc‘w% Masand e
alongwith Shri V.N. eshpande ).

VERSUS .

1. Union of India through
The Secretary,
Ministry of Finance,
Department of Revenue,
North Block, Parliament
Street, New Delhi.

2. commissioner of Customs,
2nd floor, New Customs House,
Ballard Estate,
Mumbair.

3. Assistant Commissioner of
customs Incharge Personal
& Establishment Department,
New Custom House, Ballard .o Respondents in
Estate, Mumbai 400 038. all the 3 O0.As.

(By Advocate Shri M. I. Sethna.
alongwith Shri V.D. Vadhavkar)

ORDER
PER : Shri B. N. Bahadur, Member (A)..

wé are considering here the above three 0.As. together,

since the facts and issues therein are similar. The facts of

e
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the case in O.A. No. 1031/97 will be taken up for the sake of
conveniencs. This 0.A. is filed jointly by eight Applicants who
were working as D.0.S./E.0.S8./P.0.S. at the time of their
retirement. They had come up to these posts on promotion from
the post of U.D.Cs. in which they were -confirmed and/or worked
for a continuous period of three years as Auditors. It is stated
by Applicants that during this period they had been receiving a
special pay of Rs. 35.00 / Rs. 70.00 per month before. théy were

promoted.

2. - The Applicant then vrely on a letter of Government of
India, Ministry of Finance, dated 08.02.1971, -in consequence of
which about 104 posts of U.D.C. working in the Internal Audit
‘) Department of Bombay Customs House were filled up. Amounts per
month payable, as special pay, were raised from time to time. A
further fifty-one posts of U.D.Cs. were upgraded by letter dated
05.05.1979 to the post of Technical Assistants and granted a
special pay of Rs. 35.00 per month. The concept of upgradation,
as envisaged, has thereafter been described in considerable
detail in the O0.A. and it is averred that "the seniority based on
length of service of the U.D.Cs. should have been reckoned as the

J criteria for upgradation.™?

3. The Applicants further state that they had agitated
before the Commissioner of Customs and the Central Board to post
them as Technical Assistants, by virtue of  their 1length of
service, but their requests were not granted. The Applicants

state that they are seeking only to agitate to enforce their

v
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claim about the inclusion of speéial pay drawn by them for
fixation of their salary 1in the promotional posts, and for
afrears arising out of such fixation. The Applicants rely on a
Supreme Court judgement dated 04.10.1986 upholding the decision
of the Calcutta Bench of this Tribuné? dated 30.09.1992 in O.A.
No. 491/91. It is further stated that Applicants had approached
the Respondents at higher levels after such judgements, but were
informed that the judgements have been treated to be in personem
and that the Supreme Court had never decided that others should

also be provided such benefits.

4, With such grievances as discussed above, the Applicants
have come up to the Tribunal seeking the relief for a direction
to Respondents to fix the Applicants’ basic pay in D.Os. cadre
after taking ﬂinto consideration the Special Pay drawn by them.
Directions are also sought for payment of arrears consequent io

such fixation, from the relevant date/s. An amendment has also

been made as alternative claim (Pagef15JL

5. The Respondents 1n the case have filed a Written

' Statement in reply, resisting the claims of the Applicants. It

is stated that Applicants were working as D.0Os./E.Os./P.Os. at
the time of their retirement, put the dates as indicated in
exhibit ‘C’ are incomplete. A detailed account is provided

subsequently in the wWritten Statement in regard to the number of

... B
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posts sanctioned, the percentages fixed for upgradation and the
contention taken that the Ministry had decided that U.D.Cs.
attending to work of more complex/important nature may be granted
special pay and that nowhere it has been said that the
senior-most U.D.Cs. should be posted for attending to this

complex nature of duties.

6. It is further stated by Respondents that as per an award

of arbitration, the Special Pay was to be taken into

‘consideration for fixing pay on promotion 1in case of those

u.n.cs,, subject to certain conditions as brought out in para 4 of
the Written Statement. In the same paragraph it is stated that a
clarification was sought from Government regarding grant of
benefit to such personnel who were recé?ving special pay for
reasons other than handling of work of complex nature but this
was not found acceptable to Government. Other details in respect
of the Government stand, etc. has been set out in paras 5/6 of

the Written Statement.

7. The stand taken with regard to the order of the Calcutta
Bench is also elucidated in their Written Statement, by the

Respondents.

8. We have seen all the papers in the case and have heard

the Learned Counsel on both sides. Learned counsel Shri G. K.

\7} 4
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Masand alongwith shri V. N. Deshpande, argued this case for the ,
Aéplicants. It was first argued that the ratio of the Jjudgement
of the Calcutta Bench of this Tribunal clearly worked in favour
of the Applicants and the Tettér dated 18.06.1980 cannot take
precedence over the Award. The Hon’ble Court had seen the Award.
It was further stated.that the judgement was not in rem. In this
connection, it was argued that it was not necessary for the
éupreme Cqurt to specifically say that the judgement was to be
applicable‘ in rem and hence the stand taken by the Respondents
(Page 18) was not correct. The Applicants aré similarly placed
and this should be ground enough to decide that they were equally
eligible to the benefits. No discrimination could be made,
argued the Leérned counsel for the Applicants. It was also
pointed out that the Applicants satisfied the conditions and that
they were also confirmed. Reliance was placed on the following
two Jjudgements :

(1) A.K. Khanna V/s. Union of India reported in A.T.R.
1988 (2) CAT 518 dated 06.09.1988.

(ii) G. K. Sharma v/s. State of Rajasthan reported in
1993 SCC (L&S) 554.

9. The three 0.As. were argued on pehalf of the Respondents
by their Learned Counsel, Shri M. I. Sethna alongwith Shri V. D.
vadhavkar. The point regarding jimitation, delay and laches was

first taken up by the Learned Counsel for Respondents and it was

.8
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even emphasised that in terms of the law settled 1in the case
reported at 2000 (2) ATJ 298 (P. S. Aslekar & Others V/s. Union
of India & Others), the contention of limitation could be raised

at any stage. It was stated that any benefit could, in any case,

come only after 18997.

10. Learned Counsel for the Respondents took us over the O.M.
dated 05.05.1978. It was necessary to identify ten percent of
the concerned staff, and such persons. were given the benefit.
The Applicants did not fall in this stipulated ten percent staff,
and hence were not provided with the benefit. Learned Counsel
for Réspondents further continued to argue that the Board of
Arbitration had accepted this position and that the staff doing
harder complex work had got the benefit only for the relevant
périod. It was argued that it is not the case of the Applicants
that they fall in the ten percent category of staff. A policy
decision made 20 years back cannot be questioned now in 1877. On

this argument, reliance was placed on the case eﬁ,hﬁﬁé&mukwd ol

/19978 ce [0 3.
1975ce 1003 [onk

»

11. The Learned Counsel for the Respondents drew our
attention to the O.M. at page 27 dated 22.05.1988, also referred
to by the Applicants for support. In fact, the point made was

that this does not support the cause of the Applicants. It was

.9
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even emphasised that in terms of the law settled in the case
repnrted at 2000 (2) ATJ 298 (P. S. Aslekar & Others V/s. Union
of fndia & Others), the contention of Ilimitation could be raised
at any stage. It was stated thét any benefit could, in any case,

come only after 1997.

10. Learned Counsel for the Respondents took us over the O.M.
dated 05.05.19789. It was necéssary to identify ten percent of
the concerned staff, and such persons were given the benefit.
The Applicants did not fall in this stipulated ten percent staff,
and hence were not provided with the benefit. Learned counsel
for Respondents further contvnued to argue that the Board of
Arbitration had accepted this pos1t1on and that the staff doing
harder complex work had got the benefit only for the relevant
péridd. It was argued that it ié not the case of the Applicants
that 'they fall in the ten percent category of staff. A policy
deciéion made 20 years back cannot be questioned now in 1877. On
this argument, reliance was placed on the case oﬁwwﬂd ol
1997Sce 1023 [opfs
11. The Learned Counsel for the Respondents ‘drew our
attention to the O.M. at page 27‘dated 22,05.1989, also referred
td by‘the Applicants for support. . In fact, the point made was

that this does not support the ¢ause of the Applicants. It was

. 9



*Page No. 9 contd..0.A.No. 1031/97.

also argued that the Applicants have not drawn special pay
specifically as per O.M. dated 05.05.1979 and no judicial review

of a policy could lie in this regard.

12. Rearguing the case briefly, the Learned Counsel for
Applicants stated 1in regard to limitation that each employee
should not be asked to go to seek redressal once similar?y placed
persons are awarded. Representations had been made in time by
Applicants. It was also urged that this was a continuing cause
of action and hence would not be subject to limitation. Judicial
review of policy was clearly 1in order and para 12 of the
judgement of G. K. Sharma V/s. State of Rajasthan, quoted above,
was sought support from. It was reiterated that Applicants were

getting special pay only for ardons nature of work.

13. Now, the first point to be seen is, that this matter and
issues raised in the three cases have already been taken up for
Jjudicial review by the Calcutta Bench of this Tribunal
admittedly. The matter has further been taken up right up to the
Hon’ble Supreme Court, which has also gone into the subject in
view of a Special Leave Petition being filed by the Union of
India i.e. the original Respondents 1in the case before the
Calcutta Bench of the Tribunal. The Calcutta Bench had decided
the matter in ité judgement/order dated 30.09.1992 1in 0.A. No.

491/90. Here also the U.D.Cs. were working in the Internal Audit

=
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of the Collectorate of Customs, Calcutta, as Upper Division

Clerks and the sTg;vgrievance was raised that the special pay
that thex}:been dra&?ng‘>as U.D.Cs. was not taken into account
while fixing their pay in the promotional post. The matter has
peen dealt with in some detail in the aforesaid judgement of the
calcutta Bench. The Calcutta Bench of the Tribunal had decided
the‘ matter by directing the official Respondents therein to
revise the pay (of the Deputy Office Supervntendents> from the
grade of U.D.C. and to pay monetary pbenefits. This. judgement was
made in September, 1992. The Supreme Court has thersafter also
decided the matter by dismissing the S.L.P. Therefore, we would

pe bound by these decisions, since the issue involved are similar

here. However, we wi?l examine the arguments raised by the
Respondents.
14. A point has been taken up by the Respondents that the

Special Pay being drawn by the Applicants was not the same kind

of special paykas was being drawn by the _,65}1v5é;§:”
;  @f%Q@Q,Th7s argument cannot be allowed and in any case, all these
fséues were before the Calcutta Bench when ,@Ejéﬁmatter was
decided. Similarly, the issue regarding the award of Board was
also discussed at some length. This also cannot offer any
support to the Respondents, since this fact was also available to
the Calcutta Bench. We will, therefore, not go into this issue,

which have once been settled.

T
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Page No. 11 contd..0.A.No. 1031/97.
15. One of the main contention taken in rejecting the case of

the Applicants was that the benefit of the judgement of the

Calcutta Bench could only be given to the Applicants therein.
Infact, this 1is the reply given to the Applicants by the
Respondents. It is also seen that the matter had been taken upto
the highest Jlevel of the .Government and was rejected. on this
count. Noy)it would not be correct to take such a stand in all
cases and 1in the facts and circumstances- of this case where all
the basic facts and issues are cbmmon, it would be certainly not
correct or open to the Respondents to take this stand. It would
have an implication to the effect that each person- should go to
Court. In~ this regard, the case of Gopal Krishna Sharma cited
above, has some relevance, where it is decided that the benefit

of Judgements of the Supreme Court are to be extended to all and

even to those who did not join as parties before the Court. We

have also seen the judgement in the matter of A.K. Khanna V/s.

Union of India reported in ATR 1988 (2) CAT 518. The Headnote of

the judgement reads as follows :
"Benefit of Judgement

Constitution of India, Articles 14 & 16 -~ Benefit of
Judgement - Whether can be extended to those who were not
party to the Jjudgement but were similarly placed as the
petitioner therein. Held, Not extending similar benefit

would amount itself to a discriminationﬁviolative of -

o -

Articles 14 and 16 of the Constitution.”

Thérefore, the benefit of this principle decided by the Hon’ble

wple M Mi@

Supreme Court would certainly come to the support of the

Applicants, since in our view the situation is similar.

j
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Page No. 12 , contd..0.A.No. 1031/97.
16. One important point taken_by the Learned Counsel for the

Respéndents ~during argument rélated to 1limitation, delay and
laches. It was argued that the. matter pertained to a very
distant time in the past) and that the case was hit on the
principles of 1limitation, delay and laches. In regard to
limitation, it may be Statedﬂ that what has been asked foh)in
relief,relates to fixation of pay in a highef cadre after taking
intoiconsideration the special:,pay as described. The matter
regarding fixation of pay and the benefit that will come about

for times ahead is certafnly;ﬁgééeeﬁ%éF'E'Zontinuing cause of
‘ ASBANS 4

action and insfhe ratio in the case of M.R. Gupta V/s. Union of

India & Others reported at 1995 (31) ATC 186 decided by the
Hon’ble Supreme Court the application will not therefore be hit
by the Tlaw of limitation. However, in regard to delay and

Tachés, the matter will have to be governed by the ratio decided

in the matter of Jai Dev deté V/s. State of H.P. & Another

reported at 1998 SCC (L&S) 1587. In other words, the benefits of

payment of arrears, etc. if available, will be restricted in

consonance with the ratio of Jai Dev Gupta’s case.

17.'j In view of the detailed discussions mader above, we are
convinced that the relief sought_by the Applicants will have to
be éranted to ‘them 1in princible. We must reiterate that the
matter is being decided in~princﬁp7e, since we are not going by

the%actual dates and other records. These are matters of facts



&,

applicable in individual cases of the number of Applicants 1in
three b.As. Hence, the Respondents will need to decide the each
individual case of the Applicants in the three 0.As. depending on
the facts but based on the principles decided herein.

18.  Accordingly, all the three Original Applications (No.
1031/97, 1053/97 and 184/98) are allowed in terms of the

following orders :

(1) The Respondents are directed to fix the Applicants’ basic
pay in the cadre of D.O.g./equivalent after taking 1into
account the special pay (of Rs. 35/- , Rs. 70/- or as
applicable) paid to them as Upper Division Clerks.

(i) The pay will be fixed notionally and dates notified in
each case based on facts in individual cases.

(177) The arrears, if and as due to the respective Applicapts,

o thorn oo o~ Alraion , A0 rppdic
Q g shall be payableﬂéfr m the month of) filing of the

(////’/f/9respectfve 0.As. In othef words, w.e.f. 01.09.1997 in

' \
0.A. No. 1031/97, 01.11.1987 \in 0.A. No. 1053/97 and
\
from 01.02.1998 in 0.A. No. 184/983\ No interest will be
payable on such arrears. ’

(iv) In the circumstances, there will be no orders as to

costs.

&‘\@\VP/ . | MOWJ
(S.L. JAIN) | ,__f57~7§2ﬁ25657"'“'>

i~

MEMBER (J). : : MEMBER (A).

o1-2.8
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

R.P. NO.: 29/01 IN O.A. NO.: 1031/97.

Dated this Friday, the 15th day of June, 2001.

CORAM : Hon’ble Shri B. N. Bahadur, Member (A).

Hon’ble Shri S. L. Jain, Member (J).

Shri B. A. Rajadhyaksha & Others e Applicants
VERSUS
Union of India & others . Respondents.

ORDER ON R.P. ON CIRCULATION.

Per : Shri B. N. Bahadur, Member (A).

This Review Petition is filed on the ground that
petitioners have noticed that there are errors apparent on the
face of the record which has resulted in substantial miscarriage
of justice to them. It is the contention in the review petition
that the petitioners have been treated differentily. It is also
their grievance that the benefit has been given from a date
different to that given by the Calcutta Bench. Other grounds on
the basis of Calcutta Bench jbdgement has been taken 1n the

Review Petition, specially on restriction of the dates of payment

of arrears.

2. " On careful consideration of this Review Petition we are

not convinced that there is any error apparent on the face of the

=
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- Page No. 2 Contd..R.P. No. 29/2001
record, as has been contended. The grounds on which the

petitioners have a grievance may well form a basis of grievance

for them but these grievances do not come out of errors apparent,

~as contended. Their grievances arising out of the appreciation
~made by this Tribunal certainly have a remedy but not 1n a
revision petition. Hence, we are not convinced that the Review

| Petition has any force or merit and is therefore hereby rejected.

& \_b\,'\"b ~ ' | MW

" (S. L. JAIN) ~TB. N. BAHADURY
MEMBER (J). MEMBER (A).
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