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The applicant did not join the post in the place where

he had been transferred. He had subﬁitted representation
to the department asking for cancellation of the order

of ;;g;gﬁngor treat the said letter as a notice for
voluntary retirement. The applicant did not receive any
reply within three months. Hence he has now amended the
0.A. asking fof a reliéf of declaration that the applicant
should be deemed to have voluntarily retired on the expiry
of three months from 22.11.1997 and entitled to all
retirement benef its.

3; . The respondents in their reply have joined the
issueﬁ}gv;he applicant on the question of deemed voluntary
retirement. It is stated that the notice of voluntary
retirement dt. 22.11.1997 is conditional and cannot be
accepted. Further the notice is defective since it does
not mention intended date of retirement.

4, The applicant has also made a prayer about
certain payment for-the'beriod he had worked prior to

the date he was relieved in pursuance to the order of
transfer. As far as this point is concerned an interim
order has been passed by this Tribunal on 2.4.98 directing
the respondents to make payment for the period for which
the applicant had worked till he Was relieved on 23.11.1997
It is now statéd by the learned counsel for the applicant
that in pursuance' of this order the applibant has
received the salary for the said period. {i

1«]‘ f\

5. At the time of admission, the learned couniel
b \ A

for the applicant pressed only one point viz. t%?; 1?,
.-],_{;

pursuance of his letter dt. 22.11.1997 the applicgnt has
given proper notice of voluntary retirement and must be
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deemed to have retlred af ter the expiry of three months |
from the date of notice since there is no rejection of the
request by the respondents within three months period
as per law. .But the learned counsel for the respondents
submifted that the notice is defective since it does not
mention period of not less than three months for voluntary
retirement and further no date of intended retirement is
given in the notice. He therefore argued that the question
of deemed retireﬁent does not arise in the absence of

mandatory requirement of not less than three months

as. per rules.

6. It is not disputed that the question of voluntary
retirement pertaining to this case falls under 48-A of the
CCS (Pension) Rules, 1972. According to this rule, a
government servant haslto give not less than'fhree months
notice in writing seeking retirement from service, but

the notice requireé acceptance by—the appointing authority,
bef ore it can be given effect to. However, there ié a :
proviso to Rule 48-A (2) which éays‘that if the authority
does not.refuse to grant the permission for retirement

"bef ore the expiry of the period specified ;n the said

notice", the retirement shall become effective from
the date of expiry of the said period.
Theref ore, the requirement of law on theé plain

readlng of Rule 48-A is that the Government offlcaa

must give not less than three months notice and [kf there
is no refusal within the period mentloned in the notice
then the official is deemed to have retired from service.
7. The appiicant has produced a copy of his notice/
letter dt. 22.11.1997 where he has mentioned some of his
difficulties to justify his continuation in the present
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post and the prayer portion in the letter dt.22.11.1997
reads és follows :

It is therefore requested that the undersigned
may please be retained -at Ordnance Factory
Ambazhari or otherwise this application may be
treated as notice for voluntary retirement®.
The question is whether this letter can be

treated as_nofice f or voluntary retirement as required

by Rule 48-A of the Pension Rules. The requirement of

law is that the official should give notice of not less
than three months. In this notice there i$ no mention

about any period much less three months period. The

~

of ficial should have told the government that he is )
i | | oainS
intending to retire from a prospective date which ‘eould
not be less than three months. There is no mention of
intended date of retirement nor mention of period of
not less than three*monfhs in the notice. In our view,
the notice is very vague and cryptic so farvés the
requirement of Rule 4§FA is concerned. At no stretch
of imagination'the ébové prayer can be brought within
the meaning of notice of‘voluntary retirement with not
less than three months notice within the meaning of
Rule 48-A of the Pension Rules. It is %ot a case of
a Governmment off icial walking away by just issuing a notice
of retirement. Here in a case of voluntary retiremeht
under Rule 48-A the, acceptance of the notice by the |
Competent Authority is a must. Therefore, the applicant
cannot retire unless he is permitted by the Compé{ent
Authority, but however b;:fiction deemed acceptance is
provided in case no rejection is iﬁtimatéd by the
Competent Authority within the period mentioned in the
notice. Here-no period‘is mentioned in the notice and

theref ore applying the deemed permission under the proviso

to Rule 48-A (2) does not arise at all, gbv¥///
| | ‘ e sB,
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8,  Some decisions were cited by the codnsels

for both sides. and we have also examined some decisions
bearing on the pomntfgﬁgzkz2351deratlon. The learned
counsel for tbe applicant has produced xerox copy of
SwamysnewS for November, 1996. In the first decision
which is at item No.198 of page 929 of SwamysnewS 1996
which is a case decided by a Bench of this Tribunal at
Bangalore'in fhe‘case of Pralay Sankar Dhaf V/s. Union
of India & Ors. :After'referring to a decision of the

Supreme C6Urt'at‘page 930 the Bench has observed as

" follows :

"For the follow1ng reasons, we are of the view
that in the normal circumstances, the retirement
could have come into effect on the expiry of

the notice period stipulated by the applicant.®

(underlining is oursj.
Theref ore, mentioning any partlcular intended date of
retirement or a peiiod of not less than three months in
the notice is a mandatcry‘requirementvof Rule 48-A Fo
attract the fiction of deemed permission provided with
the rule. There is one more decision at item No.l0O at
page 480 of Swamysnews for June, 1995, where it is
observed that if no order of refusal is passed then the
voluntary retirement becomes effective or operative

‘ . _
automatically‘on the expiry of the period mentioned in

the notice. This deC151on also supports our view tha%

'mentlonlng the period of not less than three months in

(,‘\

the notice is a requirement of law. ’
Then the learned counsel for the applic;ni

relied on itemﬁll of SwamysnewS for January, 1994

at page 53.v It pertains to the case of P.N.M.Elayadam

V/s. Union of India & Ors. which is a case decided

by the Ernakulam'éenoh of this Tribunal. The said

0-‘.6.
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case has been duly reported in (1994} 26 ATIC 442{.

On a perusal of the facts of the case it is not possible
to say whether in the notice any period has been mentioned
or not. The Judgment simply refers to some Anne xures as
notices issued by %he applicant but the contents of the
Annexures aie not reproduced in the reported Judgment.

Any how, the question whether notice itself should mention
the period of not less than 3 months or not and if heié/
does not mehtion}whether the notice is defective

i8 neither raised nor decided by the Tribunal.

The learned counsel for the applicént also
relied on_Ql986 ATC 194{ in the case of Keshav Ram Joshi
V/s. Secretary, Ministry of Health & Ors. That was a case
where the-question was whether an earlier letter of

resignation can be converted as a notice for voluntary

 retirement by a subsequent letter. The question as to

'.what;ﬁhe effect of -a notice which does not contain the

period of not less than 3 months and whether the notice
is valid or not was neither raised nor decided by the
Tribunal. .

In AIR;1995‘SC 176 (Union of India V/s. Sa}ed
Muzaf far Mir) (the question was about deemed retirement).
No dbubt in that case the applicant had given three months

notice and since there was no refusal within three mohths

it was held that he must be deemed to havé retired and the-

refore his subsequent disciplinary proceedings and }

awarding of punishment was not sustainable in law., The

‘Supreme Court in para 5 referred to its own earlierﬁ&

decision and observed that where the government servant

seeks pre-mature retirement, the same does not require any
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acceptance and comes into effect on the completion of the
notice period. That was é case of voluntary retirement
after completing 30 years under Article 1802 of the

Indian Railways Establishment Code for which no permission
from the Competent Authority is necessary. But the Supreme

Court has clearly observed that deemed permission comes
"

into effect'on the completion of the notice period. But

in cases where the govermment official has completed only
20 years of service then permission of the Competent
Authority is necessary as per Rule 48-A of the Pension
Rules.

We have come across a Judgment of a Division
Bench of Bangalere Bench of this Tribunal in the case of
T.Rama V/s. Director, Telecommunication §(1987) 5 ATC 376{.
In para 2 it is abserved as follows 3 ;

"In our view, the applicant was boﬁnd to give
three months notice as provided in the rules.”

But, affer referring to letters of the applicant, the
Tribunal found that he had given the notice of voluntary
retirement, but only sought curtailment of the three
months period by giving a shorter date and since

it was not acceded by the department'itv was held that
the retiremént comes into effect from the date of expiry
of the three months period. That means in that case

the applicant was conscious of the fact fhat he has to
give notice of three menths  in the letter, but éo&ght

a curtailment of the period aé provided in the rules.
This decision also fortifies our view that mentioning
the period of intended date of retireme?t,which should be

not less than three months is a requireﬁent of law.

..08‘
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While interpreting Rule 161 of the Bombay Civil
Services Rules, the Subreme Court in the case of B.J.Shelat
V/s. State of Gujarat & Anr. §1978(2) SLR 88{ observed
at para 7 page 91 as follows 3
"There is né dispute that the Rule applicable
. is Rule 161(2)(ii) and the appellant is entitled
to retire by giving a notice of not less than 3
months after he has attained the age of 55 years."
It is therefore clear that while interpreting
an identical provision of law, the Supreme Court has
observed that giving a notice of not less than 3 months
is necessary to invoke the doctrine of deemed.permission.
In the present case, admittedly the applicant has
not given three ﬁOnths notice or for that matter no period
in the notic§'of voluntary retirement which we have
extracted above. It is a very bald and cryptic letter
stating that if the order of transfer cannot be cancelled
then this letter may be treated as a notice for voluntary
retirement. It does not speak of the intended date of
fetirement or period of not less than three months or
at least a request to dispense with the period or
,'curtailment of'the period which is also provided in
Rule 48-A (3-A) of the Rules. In view of the fact that
there is no period mentioned in the notice and there is
no intended date ‘of retirement we cannot invoke the deemed
permission to retire within the meaning of the proviso
to Rule 48-A(2) of the Pension Rules. Therefore,
in our view,the applicant is not entitled to a declaration
T s frovie

that he was deemed tqwretire&afterithe expiry of three

mbnths from the date of his notice.

~
W\l/ \'/“N’c /J
No other contentions >d before us.
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9. In thé result, the applicétion is dismissed.
However, this order is without prejudice to the right
of the applicant to give a proper notice of voluntary
retirement as required by Rule 48-A of the Pension Rules.
In the circumstances of the case, there will be no

order as to costs.
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VICE-GHAIRMAN

o
(D.S.BAWEJ
MEMBER (



