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%CORAM :HON’BLE SHRI S. R. ADIGE, VICE CHAIRMAN (A)

| CENTRAL ADMINISTRATIVE TRIBUNAL

' ' MUMBAI BENCH :

ORIGINAL APPLICATION NO:93G/1997

DATED THE 257 DAY OF 95¢ 2001
A

-
£

HON’ BLE SHRI S.L.JAIN, MEMBER(J)
3. .8, Sadas1van ) )
‘2, Smt.Sobha T John

-

3. Smt.Pushpaja Bhaskaran N ‘ ' ... Applicants

All working as Junior Telecom

1O0fficers in the Office of

Divisional Enginear Phones : -
MIDC Telephone Exchange, : ‘
Dombivii (East) 421 203.

- V/s.

1. Union of India represented by

Chairman Telecom Commission,
Sanchar Bhavan, Ashoka road, .
New Delhi - 110 001

2. Chjef General Manager Telecom,
Maharashtra Telecom Circle,
Fountain Telecom Building, , ,
Fort, Mumbai - 400 001, ... Respondents

By Advocate Shri V.S.Masurkar

e I3 XORDER)
’ ;' Per Shki S.R.Adige, vice Chairman(A)

y ' " | .
The applicants impugnes respondents order dated 20/8/97

"

{Annexure 'A-1)- and - seek a direction to respondents to fill up
vaéancies in the grade of TES Gr.'B’ which arose prior to 22/7/96
and those wh1ch arose thereafter, ‘strictly in accordance with the

¥
rat1od’1a1d down. 1n the TES (Group B) Recru1tment Rules and the

" Hon. Supreme Court Jjudgement Qated 25/10/96 1in- SLP 2607/95

P;Sobhaqa & 0Ors V/s. P.Achuthan & Ors (Annexure A-4).

2. Applicants were recruited as JTOs in 1989 and were appointed

_on 23/7/80, vide order dated 1/8/91 ‘(Annexure A-2). At that

point of time, the TES (Group B) Recruitment Rules 1981 were in

force whereby promotion,-gb the next grade of Sub Divisional

a
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 Eng1neer (SDE) required ~an - eligibility qualification of five
] . .
grade of SDE (Rs. 2000 ~3500) were to be f1119d up by. promotion on

the bae1e of departmenta1 qua]1£y1ng exam1nat1on wh11e the
: .

-wrema1n1ng 33% of the vacancies were to be filled by promot1on on .

the bae1e of- Deoartmenta] Compet1t1ve Exam1nat1on

3. By not1f1cat}on dated 22/2/96 (Annexure~III), the TES

.%Gr.‘B’ Recruitment Ru]es'were amended such that 75% vacancies in’

the vacanc1es of SDE were to be filled by promotion of JTO w1th

three years regu]ar serv1ce 1n the grade after dxepene1ng Wwith .

r .®

» Fhe -departmenta] qua?1fy1ng exam1nat1on, wh11e 25% of: vacancies

in the. grade of SDE were to be f111ed by promct1en of JTO w1th_

three yeare regu]ar eervwce in the grade on the bas1s of a

departmenta] compet1t1ve axamination.
I

4, .In SLP No. 2607/95 d1spoeed of by the Hort. Supreme Court on

25/10/96 P Sobhana V/s. P. Achutan & Ors, respondents gave -an
5
- assurance to the Hon, Supreme Court that vacanc1es in the grade of

SDE wh1ch had ar1een pr1or to the amendment of the Recru1tment .
'1Ru?ee wou]d be f111ed ~in accordance W1th ;‘the unamended.

Recruatment Ru]ee and 1t is on]y the vacancies of SDE wh1ch aroee_

after the amendment came -into force which wou]d be f111ed in
' accordance with the amended rules, e

_5; - This matter had ocaes1on £o come before the CAT,

,Ernaku]am Bench . who in 1ts order dated 1/5/98 in OA No. 1497/96,‘

: K C.Jose V/s. Un1on of India & Ors.,and ‘connected cases, directed

that a single combaned departmenta1 exam1nat?on compr1s1ng of .

'_both the qua11fy1ng and the. compet1t1ve examination wouid be held

“t, : f1}11ng up vacancies in TES Gr.’BF of the Grade of SDE for

-

years of regular eervice-as JTO' 86.6% of the vacanc1ee in the'

-~
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'the years from 1992 onwards till 22/7/96 and vacancies ariéihgf

"upto 22/7/96 would be filled only with officials of JE/JTO’S

cadre who had qualified or may  gualify theméelves 1in the
ﬁ _ .

qualifying exam part of the sing}a combirned debartmenta? eXHm for

" the SC/ST quota vacancy and 1/3rd’ quota eafﬁakked for the

compet1t1ve off1cers who had qua11f1ed themse1ves or may qua11fy

'themse?ves at the aforesaid compet1t1ve departmenta1 examination

wou1d be so f111ed gp.f The posts earmarked for SC/ST in the '
promotional cadre of TES Gr.'B’ were directed to be filled up

properly with qua11fy1ng Sd/ST officials from the feeder grade of

JTO’S/JES based on the results of the examination which was

directed to be held within six months from the date of receipt of

copy of Tribunal’s order.

5

6. o Pursuant ~to - the same-'reébondents " {gsued order,dated-'

. [
6/11/98 announc1ng arrangement “for holding a departmental,

)
qualifying compet1t1ve exam1nat1on in Aprll 89 for promotion to
TES Gr.‘B’. ~In this order it was made clear that™ for the

!' - i - ’)CMEL
qualifying examination, -candidates of SC/ST commun1ty chly ca#

- apply) while for -competitive examdnaﬁﬁon; candidates of all

communities could apply. - Further more, -all qualifying JTO’s

;ncluding TES Gr.: B’ officials promoted against the vacancies for
1994-95, 95-96, 96 97 up to 22/7/96 were also made e?1g1ble for
aapear1ng in the compet1t1ve part of the departmanta] exam1nat10n
and would be entitlied to seniority that was benef1c1a1 to them. -
7.. ~  This order lQatéd 6711/58"w§s itself imhughedAby‘tﬁe'
applicahégjn ad?;Aﬁ in which fheir main grievance was ﬁhat gince

they had not paésed the qUalifying'eiam, they could nqt appear

I

71 T .4,
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for the competitive exam and hence.theyrmust pe allowed to appear
for both qua11fy1ng and compet1t1ve examam1nat1ons.

’ 8. The contention of app11cantﬁhas that s1nce they had not .
yet passed - the qua11fy1ng exam1nat1on, they cou1d not appear in
'the eompet1t1ve exam1nat10n and hence they must be. a110wed to

appear for both the qua11fy1ng and compet1t1ve exam1nat1ons.

| g9, ' By 1nter1m order dated 9/12/98 respondents had been
d1rected to permit the app11cants to appear for ‘both  the
qua11fy1ng exam1nat1on ‘ae we11 as competitwve exam1nat1opliﬁi'
; subsequent order.dated 16/4/99 after hear1ng both - parties - in
| detail, the interim prder.was vacated.

10, While doing so, the.applicantgceee,wae noted‘that as per.
1981 Recruitment Rules 1/3”postspuetrbe filled by competitive
; examﬁnation and 2/3 posts by promotion from candidatee who had
| passed the quaT1fy1ng exam1nat1on ance,app11cants had put in
‘f1ve years, they had a r1ght to appear for'boph the,quaIifying‘
and competitive examination end7ff they were successful tﬁey were
r entitled to beicdneidered for promotion on the basis of their
merit. ~ LS Alse noled

i1. The respondente’conteet1cnkphat since there was a back?og

_of senior officials who had already passed the qualifying
flmiiul A

' examination, Gévernment " had masnmuntad _the exam1nat1on for

general cand1dates onty ﬁnv the part of the exam1nat1en

(app1ieante are unden1ab1y genera] catagory c:ancht:ie‘:u:ee)rf and -

therefore it was not kept open for general category candidates te
Ry g ~ oo noltd

- appear in th L_exa Respondents further stand wasAthat while

holding the exam1natfon_in terms of the CAT,' Ernakulam Bench

/-I . N ' l‘l5.



:55 .
had
order dated 1/5/98 (eupra)f fhe Ernaku?am BenchAtr1ed to strike

a ba]ance between the two sets of applicants - who had ag1tated

the1r cla1me before the Bench

. N

O jz.' S In '1te order’ dated’ 16/4/99 ‘the Bench noted that CAT,

Ernaku1am Bench, was concerned w1th candidates who 'had a]ready'

|-
- passad  in the qua11fy1ng examination and who had not yet got

N promot1on ‘and .had therefore approached the Tr1buna1 for a

| dlrect1on “to Government to ho]d the second part namely the

compet1t1ve exam1nat1on It was a]so noted that there was a 1ot

. of back1og of SC/St vacancies and a prayer had been made that the

Government muet ' be dTrected to hdld both the qua11fy1ng and

compet1t1ve exam1nat1on to enab]e the SC/ST cand1datee to pass .

.'and get promotion,

.13 It was further noted thet the Ernaku]am Bench wh1?e‘

str1k1ng a ba]ance between the two eets of cand1dates, appeare.to
i A Ccm«bmwb '

have held that Government ehou?d hold SE qua11fy1ng and

‘competitive exam1nation on?y for SC/ST cand1datee and the general
cand1dates ehou1d not be a]lowed to appear for the' qua]1fy1ng

part of the examination,.

14, o Ae the comb1ned departmenta1 exam1nat1on was to be he]d

onIy three daye hence, onh 20/4/99 and the Bench ‘was 1nformed that

there were as _Mmany as 3700 off1cers who had a?ready paeeed the .

qua11fy1ng examihation and were waiting. for the compet1t1ve

exam1nat1on) and 11ke the applicants there were over 8000-10000'

'cand1dates who had et111 to appear for the qua11fy1ng as well as.

-

compet1t1ve examination, the interim d1rect1on to respondents to

permit app11cants to appear in the oompet1trye -exem1nation Was

ES

/7 . : E "',- g 'i‘i :6-
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witﬁdrawn since"they had not passed the qua]ifyihg examjcation.
However. att these content1cns of the appT1cants were FTBft open .
on merat to be dec1ded at the time of final hear1ng. -
15 - ‘ We - have heard the f1rst app11cant Shr1 Scdash1van who
©o argued the case 1n person and Shr1 V.8. Masurkar, for respondents.
16. h7?5 appllcants in the present OA Shri Sadash1van has
- contended ' that respondent had not adhered go their own aésucance '
| given to Sua;pme Court in Shobana s case- which evec'"otherwfse
- they acgljtc do’ 1n accordance to the Ru11ngs cf Ranga1ya s case.
f In this connect1on, reiiance 1s‘p]aced on 1988 5SCC .(L&S) 105,
uGcnaT'Bhimacca V/s. State of Karnataka and Ofs;-és well as (1588)
i 3 JT 724, Unjon of ‘India V/s. S. Vishwanath. o
¥ o7, While it cannot be denied that the respondents’ are
.requ1red to adhera str1ct]y to the Recruatment Ruies ags well as
the Court Rulings, we note that the ErnakuTam Bench 1n 1ts order
dated 1/5/98 has itself observed that it cannot cut the,,clock'
tcntire1y back. As stated abc;e,'thc Ernaku1am Bench has sought'_
- to strike a ba1cnce between the conf11ct1ng claims that were
.@advanced before it. - ﬁhilc. doing so'jt has taken note of Hon,
Suc}eme Court’sKofder‘1n<Shcbana;s‘case (sUpra);'and have ,giﬁen'

certain directions, which _has been sought to be 1mplemented'by
~ B : . )

!

respondents vidc 1atter dated 6/11/98;
18. Nothicé.has bceh shown to us to estabiish. tce< aforesaid ,f
!crdér dated .1/5/98 ‘has been stayec,‘qucshéd or set aside. The
+ aforesaid order-is binding upon us as ra ‘ccéordiﬁate "Di?ision
';Bénch; | | |
If9.- . During the: course of hearihg shri éadashivaﬁ contended -

that while persons junior to him were allowed to appéér' in the

4
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gualifying examination, he was not allowsd to do so. .The' case of

Ld .

one Shri y.M}DeoTikar was pointed out in th1s:connection but_frem’

a pehusal of the recordg, 1t' appears that Shri De011kar is. a

schedu1e{tr1be cand1date whereas the app11cant be1ongs tc genera]

category NO other case of a-person Jun1or to app?zcants who was

.a]]owed to appear in the qua11fy1ng exam1nat10n while app]acants

4

themse1ves were not c1ted before us.
20, In -thle'.connect1on, CAT, ~Bangaiore Bench order dated

31/8/99% 4n OA 946/99 S.B.Sreenivasan V/s. Unaoq of Ind1a & Ors in

f')

"connected cases was. a1so _c1ted but that order mes focussed

",ma1n1y . on the number' of vacancies whﬁeh became afai]ab?e upta

4

M o,
app11cant for ammmnaﬁm to appear in the qua11fy1ng part of the

combined . departmenta] examination wh1ch was to be he]d pursuant

to the CAT, Ernaku1am Bench order dated 1/5/98 in K.C. Jese s case

‘(eupra)

21, In the result, we'fihd.ourselvea'unab1e to - ‘interfere in

+ this matter and the OA is dismissed. No costs.

" "MEMBER(J ) . ) i . o VICE CHA

§
n

abp

.22/7/96, and does not spec1f1ca11y dea] wtth the grievance of the

P
P (S.L.JAIN) ' . : S.R.ADIGE)
I'MAN
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Central Administrative Tribunal- .,
Principal Bench

-
A

RA -No.16 of 2002
™ ‘ In

) 0.A. No. 930 of 1997,

New Delhi, dated this the i7" Moy , 2002

HON'BLE MR. S.R. ADIGE, VICE CHAIRMAN (A)
HON'BLE MR. S.L. JAIN . MEMBER (J)

‘'n the matter of:

S.Sadasivan Vs.... UOI & Anr.

OBDER (By Circulation)

S.B. ADIGE, VC (A)
Perused RA No.16/2002 seeking review of the

) N Tribunal’'s order dated 25.1.2002 in OA No.930/1997
| §..S8adasivan Vs. UOI & Ors.

. | . 2. The main ground taken in the RA is that |
' . when OA No.930/97 was heard, the contents of CAT ¥
Ernakulam Bench’'s order dated 27.4.2001 in OA %
* No.91/99 George Paul Vs. UOI could not be placed 'f
before the Bench and had it been placed, the Tribunal -}g
N could not have dismissed the OA. #

3. Review of a final order/decision of the
Tribunal is governed by Section 22(3) (f) AT Acf read
With Order 47 Rule 1 CPC which provdies that a finai

order/decision of the Tribunal may be reviewed.

i) when there is an error or mistake
apparent on the face of record;

ii) when there is discovery of new and
important matter or evidence which
after the exercise of due diligence
(emphasis supplied) was not within the
petitioner’'s knowledge or could not be
. | produced by him in court at the time
EE the decree was passed or the order was

made ;
7




iiidany other sufficient reason, by

which is meant an analogous reason.

4. Review petitioners themselves state in
para V of the RA that they came to know of aforesaid
order dated 27.2.2001 of CAT Ernakulam Bench in Swamy
News dated February,2002, that is after the

Tribunal’'s order dated 25.1.2002 was passed.

5. No materials are forthcoming in the RA as
to whether the Review Petitioners made any efforts to
procure the aforementioned order dated 27.4.2001
before the OA came up for hearing to satisfy the “due
diligence” Clause of Order 47 Rule 1 CPC quoted
above. If the aforesaid order of CAT Ernakulam Bench
dated 27.4.2001 came to applicants’ notice for the
first time only in Swamy's News of February, 2002,
after the Tribunal had passed order on 25.1.2002 ,

manifestly it cannot be used to review the order.

6. Furthermore in D.Samuel Vs, Dr.J.

Lazarns 1997(4) SCC 478 the Hon'ble Supreme Court has
held that omission on the part of counsel to cite an
authority of law does not amount to an error apparent

on the face of the record so as to constitute a

ground for reviewing a judgment,

7. In the result the RA fails and is

dismissed.

g —~ AhAotg, -
(S.L.Jain) (S.R. 'Adifge)
Member (J) Vice Chairman (A)

fug/
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