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(Adv. Mr. S P Saxena) .for Intervenors

ORDER

[Per: R.G.Vaidyanatha, Vice Chairman]
1. A1l these case are applications filed under section
19 of the Administrative Tribunals Act, 1985,
Respondants have filed reply in all these applications.
Since common question arises for consideration 1in al}
these cases they are heard together and are disposed of
by this common order. We have heard Shri §.P.Saxena,
learned counsel for the Applicants in the first four
cases and Dr. Avinash Shivade, learned counsel for the

Applicant in the fifth case and Mr. R .K.Shetiy, learned
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cases had earlier challenged the order or reversion by

fiting ©O.As. in this Tribunal. The said O.As. came Lo



under which the impugned order of reversion was quashed

cause notice to the Applicants and then after hearing
The
department issued show cause notices to all the four

Applicants and then passed separate orders agai

]

Applicants under which they came to be reverted again.

The

»)

rdar of reversion is being challenged by all the

]

four Applicants.

from Chargeman Grade II to Chargeman Gr.I and further

they agot further promotions and came to the grade of

Mechanic were equated with Chargeman Gra

erroneous and contrary to the rules. It is alleged that
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par incuriam. It 1is therefore stated that Precision
Mechanics were no longer in existence when SRO 246 was
issued and hence the decision of the Bangalore Bench that
Precision Mechanics are entitlied to promotion directly as
Chargeman Gr.I is erroneous and cannoti be accepied. Now
the Respondents have given promotion to the Precision
Mechanics on the basis of Banéa?ere Bench order of tihis
Tribunal and prepared a fresh seniority list and as a

result of which the four Applicants have been reverted,

it

It is alleged that the reversion is bad and 1iilegal.
Even otherwise it is stated that there was no necessity
for reversion at all. In our view the other facts

alleged 1in the 0.As. are not necessary for our present
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the four appliications are not maintainab?e in law in view
of the decision of Bangalore Bench in 0.A.No.800/91., It
is stated that the Applicants remedy is for a review
application before +the Bangalore Bench or to c¢hallenge
that Jjudgment by filing an appeal before the Supreme
Court, Then 1t is stated that in view of the decigion

given by the Bangalore Bench the seniority list was

promoted directly to chargeman Gr.I and they were also
given higher promotions. The four Applicants are far
balow 1in the seniority list and as a result they had to
be reverted in order to accommodate the promoted

Precision Mechanics in view of the Jjudgment of the



Bangalore Bench of CAT. Hence it is stated that the
order of reversion is perfectly justified and valid and

is done in compliance with the decision of the Rangalore

Rench of the Tribunal.

6. in +the last case viz., 0.A.No. 371/92 some of the
carstwhile Precision Mechanics who were promotad on the

hasis of +the Bangalore Bench judgement have filed +this

o)

). A. stating that they are entitied to promotion
retrospectively from 1.02.1977 and entitied to all the
consequential berefits. It is filed by nine earstwhile
Precision Mechanics and one widow of an earstwhile

Precision Mechanic.

7. in the reply filed by the Department the stand taken
is that the Applicants in this case are are not entitied
to promotion from 1977 but are entitled to promotion only

‘from 1991 when SRO 246 was issued which enabled the

8, In this application some seven persons have filed

ition no. B801/96 as intervenors with

ot

Migecellaneous Pe

the request that they should be permitted to come as

D
[£1]

intervenors and should pe heard in the matter. The
application for intervention has been allowed. Though
these intervenors have not filed any reply, their learned

Lilemoaw

counsel Mr. g P Saxena, adopted the case of the

D
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Anpiicants 1in the first four cases as Defence

present application.
~ Ll

Mr. Saxena

xena, learned counsel for the Applicants in

the first four cases and who is also the learned counsel
for the intervenors in the fifth case contended that the
judgement of Bangalore Bench 1is erroneous and per
incuriam. He contended that the Precision Mechanics were

below grade of Chargeman Gr.II and hence they cannot be

Then it was further

of the Bangalore Bench.

10, The learned counsel for the Respondents in all the

(o]
in

ases, Mr. R K Shetty, contended that the applications

2]

re not maintainable in this Tribunal and that the order

T

assed by the department is perfectly justified, legal

and valid.

Apnlicants contended +that Applicants are at least
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Whether the first four application
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not maintainable as alleged ?

(2} wWwhether the decision of the BRangalore
Rench of the Tribunal is per incuriam

or otherwise erroneous and requires

reconsideration? And if so whether the

{2) whether the Precision Mechanics are

entitled to be promoted to Chargeman
| Gr.1 directly as held by the Bangalore

Bench of the Tribunal in O.A.No. 800/91 7

(4) Whether the reversion of the Applicanis
in these four cases is illegal and liabie

to bhe quashed 7
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{5) Whether the Applicants in the last case

{O.A. No. 271/892) are entitlied to promo-

T . el

13. The learned counsel for the Respondents Mr. Shetty
contended that rightly or wrongly the Bangalore Bench has
taken one view. The correctness of the same cannot be

canvassed before another coordinate bench and the remedy

~h

of the Applfcant is either to file Review therein or to
file an appeal in the Supreme Court. The argument is no
doubt attractive. 1In fact some of the earlier decisions
of the Tribunal are to the effect that in such cases
fresh OAs should not be filed and the party aggrieved by
a judgment of a Bench of any Tribunal, though he is not a
party, may move the Tribunal with a Review Petition.
But, as of to-day, the guestion is no longer res-integra
and ig covered bv a direct authority of the Apex Court in
ATR 1987 8C 3277 [K. AJIT BABU & ORS. Vs, UNION OF
INDIA & ORS] where an identical question arose before the

Supreme Court. It is pointed out by the Apex Court that
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the Supreme Court, such judgments are not in personam but
they should be judgments in rem. Then the Supreme Court
obhserved that in such cases fresh applications should be
filed under section 19 of the A.7. Act. If it is found
that the question involved is considered by an earlier

decision of the Tribunal, then the Tribunal necessarily

has to take into account the judament rendered in earlier

case, as a precedent and decide the application
accordingly. The Tribunal may either agree or dissent
from it. if the Tribunal in the fresh case disagrees

with the view taken by another Tribunal in a similar
matter, then the Tribunal will have to refer the question

to a Larger Bench/Full Bench to decide the matter.

14, In view of this ruling of the Supreme Court we hold
that the present applications filed by the Applicants
challenging the correctness of the decision of the
Bangalore Bench in 0.A.N0.800/91 are perfectly
maintainable. If we agree with the decision of the

ations will have to be

(5y]

angalore Bench then the appli
dismigsed. However, if we disagree with the view taken
by the Bangalore Bench, then we will refer the disputed
question to the Full Bench or Larger Bench tTTo be
constituted by the Hon. Chairman as provided in the

A.T.Act. Point No. (1) is answered accordingly.
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os. (2) and (2):

he Bangalore Bench has based its decision entirely

on SRO 248 to come to the conclusion that Precision

Mechani
are en

Prior

with ¢

first

Gr.l

et

cs are equal to Chargeman Gr.II and therefore they

7y}

titled be promoted directly to Chargeman Gr.I.

to this SRO, Precision Mechanics were not on
he Chargeman Gr.II and they had to be prom

to the Chargeman Gr.II and then later to Chargem

Y
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urged by Mr. Saxena is that

it
D

of the Rangalore Bench is per incuriam as
. considered SRO 221 and therefore

a statutory provision amounts to

it w
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by the Hyderabad Bench is the same pay scale given to
Chargeman Gr.I1 Of course the Hyderabad Bench wag not

PRI . ]

12, In the judgment of the Bangalore Bench in OA 8006/91,

which 1ig referred to extensively by counsel for either

side, we find that in para 4 there is a clear reference
to 8RO 221 dated 22.8.1981. 1In fact the Respondents
~iz., the Government in that case have clearly pleaded

that the Precision Mechanics get merged with Tradesman
Gr.A in view of SRO 221 and hence the Precision Mechanic
cannot. claim right of promotion directly to Chargeman

Gr.1. This point has also been considered hy the said

20. Therefore, we find that the Regspondents have pleaded
SRO 221 as a bar to the promotion of Precision Mechanics

directly to the grade of Chargeman Gr.I and this argument



subsequent
was never
the

L4

SRO 246. Therefore the argument that SRO 221

brought to the notice of Bangalore Bench and

decision was given ignoring or not noticing the

statutory provision has no merit and is liable to be

rejected.

in the case before the Bangalore Bench both

SRO 221 and 246 were considered and SRO 246 under which

Precision Mechanics with three years service were

entitled to be promoted directly to Chargeman Gr.l.

Therefore

7

the argument by the Applicant’s counsel that

~ the Bangalore Bench decision 1is per incuriam being

contrary to the statutory rules has no merit.

21, We may also notice that some of the officials who
are not parties to this 0.A.No.600/91 filed a Review
Petition before thé Bangalore Rench taking identical
contention which is now pressed by the Applicants in this
case. Copy of the order in Review petition is placed on
erecord, in the review application No.26/94 in

Reviaw

A.NO.B8D0/91 (ASHOK Vs, SECRETARY, UNION OF INDIA) an

Petition came to bhe dismissed by order dated

Therefore,

Even in this Review Application there is
to SRO 221 of 1981. Then they have considered
SRO 248/81. Then on the basis of SRO 246/81

LI he<d v ¢

w Bench also agread with the decision given by

it is not a case of a judgment being given

jgnoring or nor noticing statutory provision.
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not exist after SRO 221/81 was issued has no merit. What

QRO 221 cays is that certain categories of Iindustrial
posts are brought under common name Tradesman Gr.A. it
nowhere <cavs that all the posts grouped under Tradesman

wera grouped under one heading "Tradesman Gr.A". The
argument that the post of Precigion Mechanic Wasg

abolished and did not exist after the issue of SRO 221

l1ater SRO 246/81 was issued in which it

f

Than a week

ig provided that Precision Mechanics are entitled for

promotion to  Chargeman Gr.I if they have put in tihree
vears of service. The argument that SRO 246 does not

supersede SRO 221 1is also an argument which does not

merit acceptance. Precision Mechanics and a number of
other Industrial posts were grouped under Tradesman Gr.A
under SRO 221. But in SRO 246 Precision Mechanics are

given right of promotion directly to Chargeman Gr.lI if
they have put in three years of service. There 1ig ho
conflict at all between SRO 221 and 246. Both of them

operate in different fields. Even agreeing for a moment

then later order should prevail. If the Governmenit has

issyad SRO 248 with a definite purpose of giving
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our view however, this 1is not a case of SRO 248
superseding SRC  221. The purpose of SRO 221, is to
create certain industrial posts including Precision

category of Tradesman Gr.A for the
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one
purpose of recruitment. But the purpose of SRO 248 is a

different one giving promotional opportunity to Precision

wt

Mechanic with three years service directly he pogt of
d

Chargeman Gr.I. The Bangalore Bench has considered SRO

)

246 which rightly states that Precision Mechanics wit

[

hree vears service are entitled to be promoted directly

ot
o]
5

he post of Chargeman Gr.l1.

24 We, therefore, find no illegality or infirmity 1in
the reasoning or finding of the Bangalore Bench. Wa

fully agree with the view expressed by the Bangalor

i

Bench in O.A.No.800/91 and hold that all Precisio

3

Mechanics who had put in three years of service when SRO
246 came into existence are entitled to promotion fto the

post of Chargeman Gr.I. We do not find any reason to

[
ot
o}

take a different view from that of Bangalore Rench an

refer the matter to a Larger Bench.

25, for the above reasons our finding to POINT No.,Z2 1is

in the negative and finding on POINT Ne.2 is in the

affirmative,
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26, It e true that the Bangalore Bench never stated

that officers already promoted should be reverted. But

<

the Rangalore Bench gave a direction to prepare 2
seniority list on the basis of this judgament and then
give promotion to the Precision Mechanics as per SRO 246,
It 1is true that in one of the letters the department has
stated that the guestion of reversion may not arise and
adjustment would be made. But after the seniority list

was prepared it was found that the Applicants came as low

as one hundred and more in the seniority Tist. For
instance Mrs. Sobha, Applicant in O.A.No.. 765/97 igs at
sarial No.112 as per the revised seniority Tist. If

Precision Mechanicss are to be given promotion as per SRO
246 and as held by the Bangalore Bench, with which we are
in respectful agreement, then persons who are already
promoted have to be reverted. If by chance we take pity
and allow the four Applicants to continue in the .promoted
post then a1l persons above them will have to be
immediately promoted because when a junior is promoted
then the seniors will have to be automatically promoted.

There are a number of persons in the seniority 11t above

W
)

the present Applicants and some others below who r

il

the

it

already promoted. A1l those persons who are abov
Applicants will have to be automatically given promotion
if the Applicants are not Lo be disturbed from the

revarsion. In our view that cannot be done. The only
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they get the promotion again The Respondents have also
not directed the Applicants to refund any amounts which
they have drawn in the promoted post Therefore, in our

27. we had reserved the case after hearing arguments and
had practically completed dictation of the judgment.. At
this stage we find that the learned counsel for the
Applicant has given a bunch of papers consisting of some
some SROs and some judgments. In our view the
ljetters and SROs have no bearing since we have already

disposal of these cages. Since some copies of the

this Tribunal in O.A.ND0.324/88 [S.PHILIP & ORS Vs. UNION

it was pointed out to the Tribunal that on the basis of



the letter of the Government the promotional avenuas

could not be changed and the earlier promotees could not

he reverted. In our view this observation hags no

il
ot

application to the fact of the present case since in the

n

present case seniority ligt is prepared on the basis of
judgment of Bangalore Bench of the Tribunail. The
department was bound Lo comply with the judgment of the
Tribunal and on that basis prepare & seniority list which
unfortunately resulted in reverting some of the pramgtees

who were far far below in the senijority list.

{i1) Order dated 14.2.91 in O.A.No.217/87 of Jabalpur

Bench of the Tribunal in the case of SHISHIR KUMAR

CHATTOPADHYAY & 5 ORS Vs. UNION OF INDIA 2 93 ORS., That

was a case where the guestion was about giving effect to

the judoment of the High Court regarding fixation of

notional seniority. It is, therefore; observed for

who - rank above in the seniority 1ist should not bhe

{111} O.A. No. 1712/95 & connected cases — S M NAIDY
Vs. UNION OF INDIA & ORS. In that case the only
guestion was about giving effect to the guide!ines in the
Government letter dated 11.4.84 which was issued by the

f India in pursuance of the judgment of Full

re

1y

ent C

i
]
2]

Bench. In the i ce there ig no controversy at

i

elines contained in circular dated

all =about the

[{s]
oL
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(iv) Decision of the Civil Appeal

Supreme Court in
30.9.86 in the case of K.R. MUDGAL &

R.P. SINGH & ORS.

(THE CITATION IS NOT

LEGIRLE). The

{v) Decision of the Suprem¢ Courtl raported in 4.7,

1995(5) SC 542 in the case of UNION OF INDIA & ORS. Vs,
SHRT DEBASHIS KAR ¢ ORS. 1In our view this decision is on
the guestion of giving higher scale of pay to Draughtsman
in the Ordnance Factories 1ike the Draughtsman of
and this decision has no application to the

facts of the present case,

bunch of papers are not relevant and
opposite side and no
arguments were addressed with reference to thogse papers.
Hence we cannot consider these papefs which are
after the case was reserved for judgment. Even otherwise
we find that most of the documents are highly irrelevant

for the purpose of the present case.
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POINT No.h

————— - o

2g. 1In view of the findings given by us on points 1 to 4
the promotion of the Applicants 1in O.A.NO.371/92 as
Precision Mechanics has té be upheld. Argument of the
intervenors that these Applicants are not entitled tci
promotion has to be rejected for the reasons mentioned

above.

30, The original prayer in this 0.A. was for promotion

to the post of Chargeman Gr.I. But it was brought o ou

~

notice that all the Applicants have been promoted 2
Chargeman Gr.I during the pendency of this 0.A. and the

only point of dispute is about granting retrospective

promotion from 19881 or not.

21, Now the only guestion in this 0.A. is from what
date the Applicants are entitied to get promotional
benefits. The Applicants wanted promotion right from
7, '‘but the stand of the Government is that the
Applicants being Precision Mechanicss got the right of

promotion only from 1981 when 5SRO 246/81 came into

time of arguments the learned counsel for the
Applicants Dr. Shivade submitted that the Applicantse
would bDe satisfied if they get the benefit of promotion

from the date of SRO 246/81. It is conceded by the



proforma promotion from the date of issue of SRO 24R/R81%1.

LS L

Hence we hold that the Applicants 1 to 10 are entitled to
f

from 1.9.1981%1. Point

(6]

ig

ORDER
23 In the regult it is ordered as follows
{1} O.A.Nos 785/97: B8BA/97: BRHE/97 AND B8BB/97 are

hareby dismissed.

{2} The Applicants 1 to 9 in O.A. No. 271/92 and the

husband of the Applicant No.10 are entitled to proforma
spromotion from 1.9.1881 and fixation of pay in  the

promotional post as on 1.9.1981 and entitled to arrears

of pay and allowances. in th

D

promotional post from

{3) They are also entitled to 211 consequential benefits

taking their senicrity in the first promotional post from

ol
i.o

981,

(4) Official Respondents are granted six months time from
to day to pay the arrears of pay and aliowances to the

Applicants in O.A.No. 371/92.
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