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IN THE CENTRAL ADWINISTRATIVE TRIBUMAL,
MUMBAL BENCH, MUMBAL,
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1, Criginal Application No. 386 / 1997.
2, Original Application No,. 760 / 1997.
\/Bziginal Application No. 761 / 1997,
“4, Qriginal Application No, 528 / 1998,

5. Qriginal Application No. 529 / 1998.

6. Original Application No. 530 / 1998,
7. Original Application No. 531 / 1998.
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Pronxed __, this the ¢ day of decemben. _1998.
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" Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,

Hon'ble Shri D.S.Baweja, Member(A).

1. P.K.G,Kurup
2., A.D.Gandhi

3. Smt.S.V.Belhe
4, R.V.Apparav
5. M.G.Gaikwad

6. Smt.V.S.Chitnis ' B lﬁj/
7. S.Anthony _ -

8 -

9 \

8. T.V.Jose

. B.S.Ram
10, Smt.S.B.Nair
11, C.J.Rozario
12. K.K.Nair

13. Smt.S.5.Jadhav
C/o.Mr Ramesh Ramamurthy,
A/6, Bhagirath, 2nd floor,
Pahadi School Road No.Z2.,
J.P.Nagar, Goregaon (East),
Mumbai’, «++ Applicants.

(By Advocate Shri M.S.Ramamurthy)
V/s.

l. Union of Indis,
through the Secretary,
Ministry of Finance,
Government of India,
Department of Revenue,
New Delhi -~ 110 Ol1.

2. The Chiéf Commissioner of
Customs, New Custom House,
Ballard Estate,

Mumbai - 400 QOl.

3. Commissioner of Customs,
Mumbai Commissionerate,
New Custom House, ' _
Ballard Estate, ‘-
Mumbai - 400 O0L. / |
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4, AdditionaI;Gﬁmmissioner of Customs
(P & V), New Custom House,

Ballard Estate, . ,
Mumbai - m 0610 : ' . : X
(By Advocate Shri M.I.Sethna alo
with Shri V.D.Vadhavkar). |
5. Bikas Chandra Mohanty, — :
Preventive Officer, ' i
Bombay Customs,
Mumbai, & 14 Others.

(By Advocate Shri M.M.Vashi)

LJ

... Interveners.

t

2. Original Applicstion No. 760 / 1997.

M.I.Shaikh,

MMTC, S/Room,

Sahar Airport,

Mumbai -~ 400 091. v

(By Advocate Shri M.S.Ramamurthy) |

V/s. i

1. Union of India, .
through the Secretary,
Ministry of Finance,
Department of Revenue,

North Block, i
New Delhi - 110 O11. -

2. The Additional Commissioner
of Customs, .Personnel and
Establishment Department,
New Customs House, ,
Ballard Estate, :
Mumbai = 400 OOl. ' ;

3. Commissioner of Customs
(General) (I),
New Customs House,
Mumbai -~ 400 OO1,

(By Advocate Shri M.l.Sethna along with
Shri V.D.Vaghavkar.)

4, Bikas Chandra Mohanty,
Preventive Officer in the
Bombay Customs House, j
Mumbai & 14 Others. ... Interveners.

(By Advocate Shri i.M.Vashi) |

... Applicant.

oo Respondents.

3. _Qriginal Application No.751/97.. |
Annamma Yaunan,
Air Intelligence Unit,
Sahar Airport : '
Mumbai. : ..._ﬁpplicant.
(By Advocate Shri M.S.Ramamurthy)
V/s. '
1, Union of Indéa,
through the Secretary,
“Ministry of Finance,
Department of Revenue,
North Block, ,
- New Delhi b 110 o.].lo A .,.’.3.

o —

AN - e 4

‘‘Respondents.
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2. The Additional Commissioner ,
of Customs,.Personnel & Establish
Department, N .
New Customs House, . . ,
"~ Ballard Estate,
- Mumbai = 400 O0O1.

3. Commissioner of Customs, .

(General) (I) New Customs

House, SRR ,

Mumbai - 400 001, ' ..+ Respondents,

| (By Advocate Shri M.I.Sethna along
\ with Shri V.D.Vadhavkar)

wm Bikas Chandra Mohanty,

~.

Preventive Officer,
Bombay Customs House, o
Mumbai, & 14 Others. ... Interveners.

(By Advocate Shri M.M.Vashi)
. Original Application No.528/1998,

- oy 0wy et W e e T e

C.B.Maryapgol

Shramik Hsg. éoc.,

Room No.7,

Shastri Nag?r

3njurmarg E), _

anbai ~ 400044, ess Applicant.

(By Advocate Shri V,S.Masurkar)

V/s.,

l. Union of India,

. through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,

. North Block, :
4 - New Delhi - 110 O11.

2. Commissioner of Customs (General)
‘Mumbai New Cusf$oms House,

'Y i . Ballard Estate,

Mumbai - 400 038,

3. Dy. Commissioner of Customs ( P& V ),
New Customs House,
Ballard Estate, :
Mumbai - 400 038, "~ +.. Respondents.

(By Advocate Shri i.I.Sethna along
with Shri V.D.Vadhavkar).
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Y.Satyanarayan,
36/831, Adarsh Nagar,

Worli, . . :
Mumbai - 400 025, cee App;icant.

(By Advocate Shri V.S.Masurkar)
V/s. ' ‘

1. Union of India through
‘gec:etary Ministry of Finance,
 Bepartment of Baygiue,
\; North Block, ‘
" New Delhi -'110 O11.




2.

3.

j;' 4 -

Commissioner of Customs
(General), Mumbai New
Customs House, f
Ballard Estate,

Mumbai - 400 038.

Dy. Commissibnér of Customs(P&V),

New Customs House,
Ballard Estate,
Mumbai - 400 038.

{By Advocate Shri M.I.Sethna along.
with Shri V.D.Vadhavkar)

6. Original Application No.530/1998.
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Sudhir Sitaram Kadam,
102, Aarti Appts.,
L.T.Road, Vazira Naka,
Borivili (w?,

Mumbai - 400 092.

(By Advocate Shri V.S.Masurkar)

l‘

V/s.

Union of India,
through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,

New Delhi-110 Ol1,

Commissioner of Customs(General)
Mumbai, New Customs House,
Ballard Estate, '
Mumbai = 400 038.

Dy.Commnissioner of Customs(PaV),
New Customs House, .
Ballard Estate,

Mumbai - 400 038.

(By Advocate Shri h.I.Sethna along

7. Qriginal Application No.531/1998.
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Ashok Arjun Salkar,
Bhima-9-401,
Shantivan

Borivili (E),
Mumbai=-400 066.

(By Advocate Shri V.S.Masurkar)

l.

2.

V/s.
Union of India through

Qecretary, Ministry of Finance,
Department of Revenue,
Government of India,

North Block,

New Delhi =~ 110 Oll.

Commissioner of Customs{General)
Mumbai, New Customs House,

Reierd Egfattss.
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... Respondents.

oo Applicént.
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3. Dy. Commissioner of Customs (P&V),

ew Gustoms House, -

ard Estate,

Mumbai - 400 038. ‘ ... Bespondents.

(By’Advocate Shri M.IX.Sethna along

8. Original Application No.532/1998.

. Krishnakunar Sitaram Dhuri,
B/3/009, Vrindfaram Dham,
. V.B,Phadke Merg,
Mulund - (E), |
Mumbai - 400 081. ... Applicant.

k\\(By Advocate Shri V.S.Masurkar)
V/s,

(\\\ . Union of India,

through Secretary,
Ministry of Finance,
Department of Revenue,
Government of India,
North Block,

New Delhi - 110 O11.

Commissioner of Customs (General)
umbai, New Customs House, -
allard Estate, Mumbai - 300 038. )

3. Dy. Commissioner of Customs{P&V),
# New Customs House,
; Ballard Estate,
Mumbai - 400 038. ... Respondents.

' (BKrShri M.I.Sethna along with
¢ Shri Vadhavkar).

§Per Shri Justice R.G.Vaidyanatha;ViceAChairmanQ
These are eight cases filed by Preventive
Officers of the Customs House, Mumbai under Section 19
of the Administrative Tribunals Act, 1985, The official
respondents have filed reply in most of the cases. These
cases were expedited by the order of the High Court.
Hence we directed ihe respondents to file reply within a
.short time. But; we find that replies are not filed in
two or three casses, but ihe learned counsel for the
respondents submitted that reply filed in one case may
be treated as reply filed in all cases since common
question arises for cons?deration in all these cases.

1
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In. Crlginal Applicatiogs No.386/97 760/97 and
761/97 Shri M.M.Vash1 has fileq[492/98, 493/98 and 495/98
on behalf of_Interveners,' We have already allowed the
.MiSCellaneous Petitiohs'and permitted Shrl MTM.Vashi to

address arguments on behalf of Interveners.- We have

heard Shri M. S-hamamurthy and Shr1 V.S, Masurkar, learned
counsels for the appllcants,_Shri M.I.Sethna along w1th
Shri V.D.Vadhavkaf, learned counsels for the respondents
and Shri M.M.Vashi on behalf of the intervenérs. We are
disposing of all these cases by this common Judgment since

Identical questions arise for consideration in all these

cases.
2. sn (1) O.A. No.386/97 is filed by P-K-G-Kurup and
lé'Ckhers. All of them ﬁere either UCs oristenos in the

Customs Department and came to be selected and promoted
‘as Preventive Officers. The applicants at'Si.Nb.l to 9
came to be promoteéd by order dt. 4.6.1983 and-applicants
'éf S1.No.10 to 13 came to be promoted by order dt.3.ll.l983
The promotions were styled as ad-hoc pfdmotidhs.

(2) O.A. No,760/97 is filed By M.ILShaikh. He
came to be promoted as Preventlve Off icer on 3 11.1983.

lJAnnamma

Yaunan. She was prqmoted:as P:eventlve Cfleer on 3.6.1983
| | (4) O.A. No, 528/98 is filed by C. B.Maryapgol. He
was promoted as Preventlve Cfflcer on 4 6. 1983. _

(5) O.A. No. 529/98 is filed by Y, Satyanarayaﬁ.M
He was promoted as Preventlve Cfflcer on 3. ll 1983.

(6) O.A. No.530/98 is filed by S.3.Kadam. He

_ .1983.
(7) O.A. No.531/98 is filed by A.A.Salkar. 'He
1985.

<A

was promoted as Preventive Officer onal9.2.
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be deemed to have been regularly promoted from the date of J’

e P N
¥ T 7 .o, '.‘,'&JL,-thY._r.,_\

(8) O.A. No. 532/98 is filed by K.S.Dhuri.

He was promoted on 19.2, 1985. ‘

3. ; The grievance of all the appllcants is that though
their promotions were styled as ad=hoc, they came to be
promoted as per their seniority and after the prescribed
testiand verification of the Conf idential Reports and
inte%?iew by regularly constituted Departmental Promotion
Committee. The applicants were premoted against the

for '
promotlonal quota, but/the post of Preventive Of ficers the

I ‘
promotlonal quota is % th and quota for direct recruitment
is g‘th. All the applicants have been working continuously
Pﬁeventive Of ficers from the dates of their respective

-romdtions. But, however, the respondents have.issued an

'ordeﬂ dt 4 6.1991 purporting to regularlse the promotlons

of many officers as Preventlve Off icers including all

the Cfflcers It is stated that the applicants are entltled
to senlorlty in the cadre of Preventlve Off icers from the
date of their initial promotlon on the theory of - "contlnuoue

offlclatlon". The promotlon of appllcants was not for a

short'tlme affair or a stOp gap arrangement. It was a regularz

promotlon by a DRC as per the Recrultment Rules, though
wrongly styled as ad-hoc promotlon. It is alleged in all
theseicoses that respondents have since published

a dra?t seniority list.inxl§97“where the applicants

are cgrrectly shown except one or two'applicante as per their

1n1t1al ad-hoc promotlon. But, however, subsequently final

‘senlorlty list is publlshed, where the senlorlty position

of some of the appllcants is depresseo and names of some of
the aépllcants are not at all shown.

i On these allegatlons, the applicants have

.appfbéched this Trlbunal for a declaration that they must

T _.‘7—-.—-—.-—«—.-» -
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their initial date of promotion and éétitled to seniority

from the dates oflinitial promotion add they'are entitleo

to be conSidered f or promotion to the jpost of|
i !

Supérintendent ) : ~ S

‘Customs

We may also mention: that one of the(appl1cants

Smt S.5.Jadhav, (appllcant No.l3 in O.A. 386/97) has . already‘

been promoted as Superlntenoent'on the basis Pf initial
date of promotion'as Preventive Off icer. I

- 4, 'The respondents have in their reply justified
the action of regularising tﬁelpromotions of the applicants
in 1991. It is stated that the applicants were promoted in

1983 or 1985 on ad-hoc basis, they came to be‘régularised

by order dt. 17.5.1991.
nts é;: ehtitled to claim seniority in the cadre of
Preventive Off icers only w.e.f. 17.5.1991. The earlier
"ad-hoc promotlon will not confer any senlorléy te the

~app11cants The respondents have also rel1ed on a

.. DOFT C1rcular dt. 10.4.1989 whlch says that the promotlon

would give seniority from the date of the paAel or from

the date of actual promotion, whlchever is later. In the

»case‘of officials who have already held higher post on
ad hoc ba51s, the date of promotlon will be the date of

‘DrC meetlng. It is admltted that all the appllcants ‘went

‘through the process of selectlon as per the Recrultment Rules
and then promoted on ad-hoc basis as per ordors issued to

them. It is made clear‘in“the'séid orders that the
' pronotlons are ad-hoc and prov151onal and it|will not confer
any seniority in the cadre on the promotees. It is“
theref ore, stated that the applicants cannot| claim any

~seniority in the cadre of Preventivé Of f icers prior to

S

e

It is theref ore,stated tbat'applica-_
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17.5:1991 and hence they are not entitled to any reliefs
prayéd for. It is'therefore, prayed that all the applica=~

'tlons be dlsmlssed.

. ! The 1nterveners have flledlﬂlscellaneous Petitions

1n three O.As. viz. M.P. 492/98 in O.A. 386/97, M.P. 493/98
in o.ﬁ. 760/97 and M.P. 495/98 in O.A. 761/97 for the limited
purp&se of vacating interim orders passed in these cases.

As corld be gathered from Miscellaneous Petitions filed by
them,itheir defence appears to be that they are direct
ecruits and all the'applicants are promotees. ‘The ratio

2 weén direct recruits and promotees in the cadre of

zebtive Officers is 3:1. There were no;promdtional
posts%at all, Bui,_hqwever, the applicants were'given |

promofions on éd-hoc basié. It is also alleged that the

‘appllcants got ad-hoc promotion by the department without

holdlng the Depa”tmental Promotion Committee and without
thereibelng rgquzred nunber of posts available fpr
promotion from Ministerial cadre. The main thrust of the-
'inter§éners3is that there were no posts available for the

. . ' . - » 3
promotees, therefore their promotion on ad-hoc basis will

- not cénfer any rights on them and it is only in 1991 the

promoiional posts Were<idehtified and accordingly applicants

were fegularly prémoted in 1991. Hence it is stated that

- the abplicants cannot claim any seniority on the basis

of thelr ad-hoc promotion, but are entltled to seniority

in the cadre of Preventive Cfflcers only on and from :

17.5.1991.

6. | The-learned counse1 for the applicants contended

that {he applicants are entitled to éeniority from.the date

of their initial dates of promotion though styled as ad-hoc.

\ ) B A i
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It was argued that the promotions of:tée applicants though
styled as ad-hoc was doneVas per the Récruitment Rules and
on the basis of “continuous off1c1at10n prineiple, the
applicants are entitled to seniority frpm the, date of
lnltlel promotlon. The learned counse% for thevrespondents
contended that the applicants cannot get any Feniority till
tﬁey are regularised.and they are entifled togseniority
only from 17.5.1991 when they came to be regularised in the
cadre of Preventive Uf ficers. He aleo relied on DOFT |
Circular dt. 10.4.1989. The learned gdLnsel for the inter-
veners also supported the stand of the hearned counsel for
the respoﬁdents and further contended-that the applicants
beidg promotees had no promotional vacaﬁcies er prOmotional
quota when they were initially promoted on ad-hoc basis.

It was theref ore, subnitted that appllcants were in excess
of the promotional quota and they were promoted,on ad-=hoc
bas;s in the veeancies of direct recruits and;hence'the
ap&iicants'cannof‘get any seniofitytil} thei% slot viz.

quofa Of‘pfomotees arisés} It was therefore,ésubmitted

that it is only in 1991 the promotionai;postsﬁwere identified |.

and therefore_tﬁe appligants were regularly~piomoted in

1991 and hence_they cannot. claim any senioritp prior to 1991.
7. "The'question is whether the ad-hoefpromotion of the
appllcants should be treated as ad-hoc tlll the date o‘
regularisation or the ad-hoc promotion if done as per Rules

should be treated as regular promotion from the date of the

initial ‘ad-hoc promotlon

8. - It is true that as per the orders of promotion
it was intended to be an ad-hoc . promotion, The order of
promotion also indicates that it is purely provisional and

will not confer any seniority'in the cadre and the promotees

rer e e et s e o memt L aho p—— . # 4
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wi l not get any right of absorption in the cadre eh the

“ as%s of such ad-hoc promotioh. Such a condition finds a
place in the order of promotion (v1de one of the orders
of\promotlon which is at page 24 of the paper book in

0. A' No.386/97).

We need not gn_;nio/%o decide the question on

\\E;flrst principles or on the basis of Rules since “the question

is no longer res-integra, but is, covered by a dlrect
authorlty of a Constltutlonal Bench of the Supreme Court.
In the case of Direct Recruit Class II Englneerlng

(fflcers' Assoc1at10n V/s. State of Maharashtra and Others

feerted in (1990 SCC (18S) 339), a Constitutional Bench
of the Supreme Court consisting of five Hon'ble Judges went
ih{p the question in detail and referred to all the

earhier decisions on the” point and expressed opinion as
- -7 -
follows :

e, therefoqe, conflrm the principle of counting
towards seniority the period of continuous
officiation following an appointment made in

- accordance with the rules prescribed for regular

_ substantive appointments in the service (para

: 13 of the Judgment)".

Tt

- | Again, 1n'para 47 of the reported Judgment at

‘ pa%e 369, the. Supreme Court summed up thelr conclusions.
Forzour,present purpose, the conclu51on at A1 is relevant

an& it reads as follows/:

'} W(A) Once an incumbent is app01nted to a post

| ‘according to rule, his seniority has to be
counted from the date of his appointment and not
according to the date of his confirmation.

The corollary of the above rule is that where the
initial appointment is only ad hoc and not
according to rules and made as a stop-gap arrange-
| ment, the officiation in such post cannot be

taken into account for con51cer1ng the seniority.'
E That was alsc a case where there was dispute
] , - .
between the interse seniority between direct recruits and

- promotees. The Supreme Court has observed that jﬁgthe
ey e e e R r S
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promotion or appointment is done according to ﬁules-though
styled as ad-hoc then the seniority wiil countjfrom the
date of - inltlal appointment and not from the date of

conflrmatlon.

e
~

In the present case also the respondents and
the interQengfs'are contending that applicantséprbmotion
was ad-hoc and the promotions were reghlarisedionly in
1991 and theréforé the applicants will get‘senfority'from
the date of regularisation and not from the date of initial

ad-hoc promotion. But, Supremé Court has rejected this

argument and obServed that conf irmation or reguﬂarisation’is

of no: consequence to dec1de the point of senlorlty i

provided, of course “the initial promotion or a£p01ntment

was done as per&Rules.

| If the applicénts ad-hoc prombtion had not been
done as per the Recruitment Rules, then of course, the
appllcants cannot get the benefit of ad—hoc promotlon
to claim seniority.

Similéf question arose for consideraqioh bef ore

the Apex Court in s case reported in{1997}6 (SCP) 406
in the case of I.K.Sukhija and Ors. V/s. Union of India
and Ors. That was a case where the promotions yere shéwn

as ‘ad-hoc since the Recruitment Rules had not y%t been

f inalised. ' It was found that it was a case of bromotion

as per seniority and not by way of stop'gap arréngement.

It was notlced that the promotees had been promoted though
on ad-hoc b651s agalnst regular vaCan01es in the prOmotlonal

quota. It was further seen that the ad~hoc promotions were

not contrary to any statutory rules. The promotions had

been done by a DPC and made on the basis of merLt list "and
Lhond

not only on the basis of seniority. The promot%j?s have

e -

S e




- Ead o - + H -3

~w

S

‘0
R

N )

| - =13 -

d%ad-hocicannot‘be said to be a stop gap arrangement.

| Then, Wé:m;ke G?%*Kﬁla reference to another
dec?sion of the ApexvCourt in the case of Delhi Water -

Supply and Sewage Disposal Committee and Ors. V/s. R.K.Kashyap
d;cms. reported in AIR 1989 Supreme Court 278, It was
observed that the earller ad-hoc app01ntments when followed

by regularlsatlon of serv1ce’the seniority should count from

the linitial ad-hoc appointment. It is further pointed out

that if the ad-hoc appointment is made without considering
thetclaims of seniors then the ad~hoc service cannot_be}-'

counted for seniority. It is further observed that if

|

the ad-hoc pramotions are made in vielation of statutory
rules or Executive Orders then also ad-hoc service will

not FOunt for seniority.

i From the atove decisions what-follbws is that .
it 1s not material whether the promotlons are styled as
ad-hoc or stop gap or temporary. The test is whether the-‘
1n1t1a1 appointments were really a stop gap in nature or

i

not.i The further test is whether the initial promotlons

: were maoe af ter considering seniority and as per the

. Recro1tment Rules. If the answer to the question 1s 1n

the afflrmatlve, then the ad-hoc service will count for t; .

senlorlty. If the promotions are made ignoring the claims

of senlors or if the promotlons are made contrary to the

Recruitment Rules or not following the Recruitment Rules ‘or
in excess of the promotional vecancies then, of course, the

ad-hoc promotlon will not count for seniority. ‘(pdeV~d~vd”

9. ? The learned counsel for the interveners invited

: l
our attentlon to some dec151ons e

. '
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In the case reported in 1998(2) 3C SLJ 49
(Dr.Anuradha Bodi V/s. Municipal Corporation of ‘Delhi),
the question was whether ad-hoc'seivicefwill count for

seniority. In that case it was. poznted ‘out that the

app01ntments have been made contrary to the Recrultment‘
Rules and therefore it was held that the ad-hoc service

will not count for seniority. It was later found that

the services had been regularised in consultation of the

UPSC on 27.6.1991 and therefore, it was held that seniority

will count from the date of regularisation, The reason given

is that prior to regularisatioh, their ad-hoc app01ntment

Even 1f in the

was contrary to the Recruitment Rules.
present case,if on examining the facts we hold that the
applicants ad-hoc promotions were contrary to the
Recruitment Rules, then certainly the applicants caﬁhot get
the beneflt of ad-hoc scrvice for the purpose. of senlorlty

Similarly, in the cese reported in 1993(2) SCC
513 (Dr.M.A.Haque and Ors. V/s. Union of India and Crs.),
_ l1a ar

the question was about counting of ad-hoc service for the

|

purpose of seniority. The earlier Gonstitutional Bench

decision in the Direct Recruits case was referred to in this

case also. It was found that the appointments in that

case were 1rregular and contrary to rules and further

by bypa551ng the UPSC, It was thefore, held that since

it is back door entry contrary to Recru1tment’Ru1es the
ad-hoc service cannot count for the purpose qf seniority.
In the case of Davinder Bhatia and;Ors. V/s.

Union of India & Ors. (1998) 5 SCC 262), similar question

arose for consideration about counting of adfhoc service

for the purposes of seniority. It was also b case where

, - P . f".w.w/; —
|
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a-ﬁoc appointments had been made, subsequently the
ad-hoc appointments were regularised. It is pointed out

& that the seniority will count from the date of regularisation
(ﬁ\\ andytherefore, the learned counsgl fdr the respondents and

the interveners want wus to hold that regularisation of

service is necessary for the purpose of counting seniority.
‘ ‘\A’ \_A A(_vl\/\
“If we peruse the facts of that case,iha{ the earlier
ad~hoc promotion was not as per Rules, there was no process
 of selection when earlier ad-hoc promotion was done. The
appointments were made on ad-hoc basis as a stop gap

arréngement, though the post was & selection post, this is

what the Supreme Court observed at page 267 in pars 6 of the

reported Judgment

“The appellants, no doubt, have been brought to the
reservation side prior to 1978 but admittedly’
there had been no process of selection in their
case and they were posted as Enquiry-cum-ﬂe%ervationf
Clerks merely on.ad hoc basis as a stopgap
arrangement. The post of Enquiry-cum-Reservation
Clerk being a selection post, the person like the
appellants who were posted against those posts
without going through the process of selection on -
ad-hoc basis do not have a right to be in the
cadre until and unless they are duly regularised
af ter going through a process of se{ection. In \
the case in hand, this process of selection was
made only in the year 1982 and the appellants
have been absorbed in the cadre of Enquiry-cum-
Reservation Clerks after being duly selected. In
this view of the matter, their continuance on

ad hoc basis from 1978 to 1982 cannot be counted
for the purpose of their seniority in the cadre

of Enquiry~cum-leservation Clerk nor can they

be held senior to the women candidates who were
difectly recruited as Enquiry-cum-Reservation
Clerks under the changed policy by undergoing

a process of selection."

| Therefore, from the above observation we can
clearly gather that the initial ad-~hoc promotion was not
as per the Rules and not after subjecting the candidates

to sélection process, the post being selection post. It is

only later the candidates were subjected to selection
S . e N W e e

4
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services of Appraisers. It was found that the
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« ' ‘ |
process and then formally selected and &hereaftEr orders
of regularisation were issued. |

The applicants have also reli?d on tdo unreported
Judgments of this Tribunal pertaining %o the same‘department.
The copies of the Judgments are annexed to the O A.
in O.A. No.386/97. ,
|

At page 43 we have the unreported Judgment

dt. 13.9.1991 in T.A. No.390/87 (V.C.Jagwani & Ors. V/s.

Union of India & Ors.). In that case the appli?ants had
been promoted as Examiners in the Customs Depar#ment on
ad hoc basis and the application wasvfiled'to dgrect the'
Government to regularise their services from the date of
initial promotion. The Tribunal examined the fects of the
case and found that the regular DXC had considered the claim
of all the eligible Of ficers for promoiione as Exam}ners
and then selected the applicants of that case, thoﬁah the
order was issued as'an ad hoc promotion, theegh‘ail of them
Were working for nearly 10O years,the-Tribunal hald that
since the applicants had been selected and promoted by
a duly constituted DFC their ad hoc promotlons @as ordered
to be regularlsed from the date of their 1n191al selectlon.
Then at page 53 of the same peper book in O.A.
336/97, we have another unreported‘JUdgment of %he‘sane
department dt. 18.7.1991 in 0.4-1362/90 and connected
cases (P.H.Mahajan & 10 Ors. V/s. Union of Indla) where

the question was about seniority and regularlsatlon of the

DFC hgad

\ .
considered the claim of the eligible officers and promoted
the applicants as per Rules and therefore jt was held that

they are entitled to claim seniority from the date of

|

~ initial promotion and not from the date‘of regolai}sation.,

n
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lead us to one and only one inferwfice.
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in the affirmative,
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ta of promotees.
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Therefore, the decisions relied on both the sides

L WA L
If the ad hoc

omotions or ad hoc appointments were done as per Rules

af ter considering the seniOrity,then the promotions mﬁst

be held to be regular from the initial ad hoc app01ntment
elf.

AP ~EY ™
If , however, the apps&a%s or promotlons are made

oring the claims of seniors or contrary to the Recruitment

es or in excess of the quots,then the ad hoc service will

count for seniority, This is the law laid down by the

Now, therefore, we will have to apply the above

t to the facts of the present case and find out whether

"initial ad hoc promotions of the applicants was on the

is of seniority, on the basis of rules and Within the
If the apswers to these questions are

then the applicants ad hoc service will

be deemed to be regular service for the purpose of seniority.

| s .
If the answers is in the negative, then, of course, the app-

lic

ants cannot

get the benefit of ad hoc service for the

' purébse of seniority, but they are entitled to claim

seniority only from the date of regularisation in 1991.

11.

tha{ most of the facts are not in dispute.

all
193

Now, coming to the facts of this case, we find

The fact that

’the applicants were promoted on ad hoc basis either in

B or in 1985 is not in dispute. It is also an admitted

fact that eversince the ad hoc pranotlons, all the

app

bre.

whe

app

Recfuitment Rules, 1979.

as

licants have been working in that capac1ty without any
Now, we have to find out

The

ak even for a single day.

ther the ad hoc promotions were as per rules.

licants are governed by the Customs Department(Group 'C)

‘All the applicants were promoted
|
ﬁ;eventive Cfficers Gr.I (0.G.), Item No.4 in the /

ﬁ@
. 'v.lg'
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Recruitment Rules pertains to Preventive Cfficer (0.G.)
It is a Group 'C', Non-gazetted post. The mode}of promotion
in column No.6 is shown as "Selection". There is elso a

note that the candidate should be required to possess
such physical standard as may be presoribed andfshould pass
such written and physical test as may be prescribed. The
mode of Recruitment in column No.ll is shown as 75% by |
direct recruitment and 25% by promotion. The féeder cadre
is mentioned in column No.l2 as UCs, Stenographers with
5 years service in the grade. Column No.l3 shows that the
selection should be made by a DFC consisting of the.
Collector of Customs as the Chairman with two Members who
should be two Group 'A' Officers of the Customs House and
one Assistant Commissioner of Income-tax. |

The learned counsel for the respondehts has.
placed before us the Departmental Promotion bommittee
Proceedings.  We find that a regularly constltuted committee

has considered the selection of the appllcants-for the post

of Preventive Cfflcer. : .

For instance in the first DIC pertalnlng to the
appllcants which was held in February, 1983, we f ind that
the DFC consisted of Collector of Customs as Chalrman,
one Deputy Collector of Customs,‘two A551stan€ Collectors
of Customs and an Assistant Commissioner of Income=-tax.
,Similarly, in all the DICs with which we are qow concerned
we find such regularly constltuted DFC has considered the
claim of all the applicants for the purpose of promotion
It is not an ordlnary

to the grade of Preventlve Cfflcers.

committee or the appointing of ficer who ‘has jLst made some
T

; it is a
|

case of promotions of the appllcants being considered by a

ad hoc promotion on the basis of seniority.
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régularly constituted DIC ésvper the Recruitment Rules

co&sisting of Collector of Customs as its Chairman, three

:members including an Assistant Commissioner of Income-tax.
12, Then we find that the DFC has considered the

x\ claim of all the eligible Officers by holding a test ana

\\\ by‘¢onducting an interview and giving marks;‘that means all

ngfheCEficers in the zone of consideration have been

Pl

&on#idered on the basis of their seniority and also on the
basis of their merit viz. written test and interview in
ddi&ion to physical test. This,we could gather from all
DFC proceedings pertaining to these cases which are
P placéd bef ore us. The DFC proceedings also give us the
mark% allotted to each candidate and then on the basis of
the marks, select panel has been prepared. e have seen the
DIC proteedings of February, 1983, October, 1983 and the
'DPC of 1985 which pertain to the applicants in all these
cases. Therefore, it is tg; case of a regularly constituted
DPCvénd.it has selected the Officers for the purpose of
prométion on the basis of requirement prescribed in the
decruitment Rules. In fact, this position is not disputed
by the Official Respondents. e find there is clear
admission in the written statement of the respondents that
the candidates were selected after observing the formalities
‘as per the Recruitment Rules.

13, In O.A. 386/97, we have the affidavit of

Gurbans Singh, Dy. Commissioner of Customs, as affidavit

in reély to the application. At page 111 of the paper book,
in para 9 of the affidavit, it is stated as follows :

"g, With reference to paragraph 5(d), I say that
the ad hoc promotion of Freventive Officer are on

the basis of selection basis i.e. seniority-cum-
fitness wherein a candidate has to qualify the :-

(i) Physical test,

(ii) ACRs for the qualifying period,
i.e. O5 years. :

l - (1ii) Oral interview by the Committeg.

T
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|

I say that the regular promotion of ad hoc
Preventive Officer are held on selection basis

i.e, seniority-cum-merit wherein the ACRs have

to be considered. Thus, for the regular promotion
held on 17.5.1991 the facts of selection are
different from that of the time of ad hoc promotion
in view of instructions as stated above."

Of course, later he has stated that for a regular promotion
| differént considerations apply. But, no material is placed
bef ore the Tribunal in the form of pleadings or any
document to show what other materials or considerations

were taken into consideration for regular selection,

In O.A. No.760/97 we have the affidavit

in reply of Gurbans Singh, Deputy'Commissionerjof Customs

ahd at page 87 it 1is stated as follows @

"In the E.0.O. No,366/83 dt. 3,11.1983, a total
of 24 UDC/Stenos were promoted as Preventive
Off icers on ad-hoc basis (the Applicant is
figuring at Sr.No.23 (Ex.B to the Petition). The
said promotion was made after the candidates
successfully got through the oral Interview and
on consideration of their past A.C.R.s. These
applicants were called for the interview only
when they qualified the Physical Test laid down
for the said promotion.,. The successful candidates
were promoted to officiate in the grade ‘of
Preventive Off icers on purely ad-hoc basis
w.e.f, the date they assumed chargel and until
further orders. The DFC which met on 17.5.1991
for regularising the Preventive Officers who
were working on ad hoc basis from 1983-90,
considered the Officers in chronological order."

| In O.A. 528/98 we have the affidavit in reply
of O.A. D'souza, Assistant Commissioner of C%Stoms
and the relevant portionvis in para 8 (at pade 142 of the
paper book), which reads as follows : ? f

"The said promotion was made after the candidates
successfully got through the oral interview

and on consideration of their past;ACRs these
applicants were called for the interview only
when they qualify the ph{Sicai test laid down

by the said promotion, he successful candidates
were promoted to officiate in the grade of
Preventive Off icer purely on ad hoc basis w.e.f.
the date they assume charge and until further
orders. ™ !

It is therefore, seen that the reépondents have

|

adnitted that the applicants promotionsiweré do:;/by holding

|
I

A
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~ to the same selection process as mentioned in the Rectuitment
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e T
written test, interview, passing of physioal'test and on
examination of C.Rs, for 5 years. These are all the -

requirements under the roles, nothing more need be done.

-The argument of Mr M., Vashi, the learned counsel for the

interveners that regular promotlons can be done only by

a DEC and without being processed by a DEC the applicants

claim regular promotion from 1983, has no merit. We have

seen from the records that a regularly constituted DiC as

provided in the.ﬁecruitment Rules consisting of Collector

'as Chairman and Members etc, the applicants have been

selected for promotion, The applicants have been subjected

Rules and that too by a regularly constituted DFC as provided

in:the Recruitment Rgles. From the above disoussion and

'the materials on record we can safely conclude that the
1n1t1a1 ad hoc promotlons of the appllcants was as per the
Recrultment Rules.' It was not a case of mere ad hoc or. |

stopgép arrangement made dehors the Rules.

-14. Now the onl} point of controversy is whether the

 applicants promotion was within the quota of promotees or

’“’K

in;excéss of their quota. It cannot be disputed that if the

promotion of the promotees is in excess of their quota then

normally they cannot. claim seniority over direct recruits
to;the extent their quota has exceeded. This conclusion

io'subject to one explanation viz. when promotees though

promoted in exoess of their quota have continued on ad hoc

basis for number of years and that direct recrultment has
not taken place for number of years resultlng in breaking

of the rota quota Rule. But in the present case such a

situation does not arise. The thrust of the argument of the

interveners and also the learned counsel for the ¥espondents

e e = e e = G
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is that the applicants have exceeded the promotional quota
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and they have occup1ed the slot  meant for dlrect recrults
and theref ore they cannot get senlorlty from the date of

ad hoc promotion and they w1ll get seniority only when
their promotlon is regularlsed wlthin their quota depend1ng'

upon the vacancies from time to tlme. The argument of the

respondents and the interveners,is no doubt attrectlve,
but it is not based on any material on record. The
.respondents or the interveners have not placed any meterial
- on record to show that the promotlon of the appllcants was

in excess of the quota of pronotees.

15. On the other hand, we have ‘seen the DHC proceedlngs

placed before us which belies any such thlng of the

‘promotees belng 1n excess of thelr quota.

" In the- DH: proceedlngs of February, 983 it is

| mentloned by the’ Commlttee that there are 19 exystlng
vacanc1es and 16 ant1c1pated vacancies. "to be fllled in by

promotlon from amongst UDSs/Stenographers and Vomen Searchers

7

Therefore, the commlttee had taken into con51derat10n only
vacanc1es which are to be fllled only by promotlon.

There -is nothing in the DFC record to show that .

is con51dered for a direct recrult quota The order of

shows that the promotlons are agalnst

promotlon also
i

substantive vacancies vice Off icers further promoted as

The D¥rC mlnutes are in two files. In one flle
dt. 21.3.83

jes are calculated, the offlce Note[clearly

' Appraisers;
the,vacanc
hmentions'that in the cadre of Preventlve Cfflcer Gr.l (OG)

25% of the:total

ancies occurred since the last DFC in 1982 are existing

for the departmental candidates viz.

vac

19 and anticipated 6. Tnen, it is further mentloned that

“the dlrect reanlts are already

e e e e ..-._.g’\,, . Cwe

in excess of the

1r/qﬁota.
r , e

s

any promotee _
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Theref ore, from the two files of DR: of February,

983 we can:safely conclude that the promotees are

considered'only for promotionfto their quota and not to the

&\quo;a of}direct recruits and fdrther it is seen that the

fj\direct-recruits were already in excess of-their quota.

K '6.; Then, we come to thefnext DFC which is relevant

for our present purpose viz. DiC held_in Octoberi 1983.

n 'ihe first sheet itself we find that. there were 72 |

acan01es of - wh1ch it has calculated that 58 belongs to
promotlon quota and 17 belongs- to dlrect recruit quota,

- . then they have ant1c1pated three vacancies, Out of-the 38
'vacancles in the promotees quota in the Selectlon process
only 35 candldates passed. It is therefore, seen that 1t is

- and
;hé casfhere. being 58 vacancies f or promotees[only 35

candldates,were selected after the selection process.
»Insiead ofhtherevbeind'any excess pronotion ogipromotees, it
is a case . of~there-being short f£all ih the pmeotees.quota |
due to the selectlon process. _ v

Then we come to the last DFC with which we are :
concerned which took place in February, 1985. Here also we
find from the DPC record that in February, 1985 there were
62 vacancles. Then it was found that d1rect recruits were
already in excess and therefore, the promotees are entitled
to 41 vacancles.' We have already seen from the Recrultment

Rules that the ratio between direct recruits and promotees

is 3:1, therefore for 62 vacancies promotees are entitled
LY

to 15 or 16 posts only, but since direct recrults ere already ?F

in, excess of their quota)lt has to be adJLSted by glv1n0

w\oYlpromotlon-mere to promotees. The details have been worked

out and 4l vacancies were ear-marked for promotees.
Therefore, even in this DIC also there is no Recru1tment

>

- of promotees in excess of their quota. On the oeher hand

o - eAr———
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we find that the direct recruits were in_excess'of-their
quota and not the promotees. o o

Therefore, from all the 3 DHSS pertalnlng to the

“present appllcants we flnd that thelr promotlons were not

in excess of their quota at all and their promot1ons were
well within the promotees quota. In such a case, the

dlrect recru1ts cannot have any grlevance about the
|

‘promotion of the appllcants and about treatlng their

promotions as regular from ‘the date of their initial
ad hoc-promotion. ) [

17.
shown ad hoc was that in the earller 1982 DIC the promotees

were shown as ad hoc, Therefore,‘il the subsequent'DPCs

also showed the promotlons of promotees as ad hoc only,
No other reasons could be gathered or 1nfered from the
records as.to why the promotlons of the present appllcants

were shown as ad hoc. It was a case of pEomotion within

- quota, it was a case of promotlon as per/rules gnd by a

regularly constltuteo DPC prescribed under the Recru1tment
|

'Rules and the promotions were made against regular

substantlve vacsncies and hence there téﬁé no rhyme or’
reason to show the promotion as ad hoc. As already stated
the applicants have been continuously working in their
promotionai post from 1983 -till now for the‘las% 15 years.
As pointed out by the Constitution Eench of the Supreme
Court 1n the Direct Recruits case, if the promotlons
have been made as per Rules and contlnued for a number of

years it must be held to be regular promotlon or reguler

selection and the applicants are entltled to claim seniority.

from the date of their initial promotion though styled as

-

. o . e - i
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' The reason why the promotion of the appllcants were
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18. - The only other point which requires to be

‘considered is the strong reliance placed by the inferveners‘.

and by the respondents on the official memorandum

dt. 10.4.1989 issued by the Department of Personnel. That
circular only says that in case of promotions, seniority
counts either from the date of DFC or from the date of
actual promotion whichéver is later. The argument is that
since the applicants were regulafiséd by a DFC held in 1991,

as per the Circular, the applicants will get seniority

only from the date of DPC and not from the date of

their earlier ad hoc promotion.

In our view, the argument islmis—placed. Even
if we accept this argument as correct, it does not affect
the applianté in any way. WQ?::@ hglc that the earlier
DPC held in 1983 and 1985 was a valid and regular D¥C, The
ﬁubsequent DPC held in 1981 is of no consequence. If on the
basis of the Judgment of the.Supreme Court we hold that the
applicahts initial promotion itself. was a regular promotion 
and the earlier DFC proceedings must be held to be regula£
DPC proceedings}then the 1989 circular makes no difference.
If 1983 DiC is deemed to be a regular DFC and if 1983 promo-
tioﬁ is held to be regular promotion then naturally,
even if we apply 1989 circular, applicants will get
seniority either from the date of DiC -of 1983 or actual
promotion of 1983. If we had accepted the respondents
contention that the 1983 promotions W%S purely stopgap
arrangement and was done dehors the rules and cannot give
seniority to the applicants, then, offcourée the 1991
DPC would beccme regular>D93 and then;haturally the seniority

will have to count from the date of rggularisatisn. But
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in yiew of our eadrlier finding that ;helinitialipromotions'
of 1983 or 19835 was done as per rules and by a fegularly
constltuted DrC and in view of the law declared: by +the
highest Court of the land in Direct Recruits case, the

, appllcants are entltled to get seniority from the date of

their initial promotion though styled as ad hoc. That is

.the‘dictum of the Supreme Court which is blndlng on everybody

under Article 141 of the_Consfitution, the Circular of
1989 notw1thstand1ng. | !

Taking any view of the matter, the appllcants
are entitled toiclaim their seniority from the date of
their 1n1t1a1 promotion and not from the date of the

alleged regularisation in 1991.

19. . In view of this finding of the applicants are

‘entitled to succeed.

R

eight

20. In the result, all the[eppllcetlons vize. (l) QA No. 386/97,:

(2) oA No.760/97, (3) OA No.761/9“1 (4) QA No, 528/98
(5) OA No. 529/98, - (6) QA No. 530/98 (7) OA No. 53l/98 and.

(8) OA No, 532/98 are hereby allowed as follows'%
]

(1) All the applicants are entitled to get their
seniority in the cadre of Preventlve Cfficer
Gr.I (0G) from the date of their 1n1t1a1

' ad hoc promotions. K

(2) Since the appllcants have put in- the quallfylng

.serv1ce of 8 years they are entltled to be
considered for the promotlon to the post of
Superintendent of Customs on the basls of
thelr seniority and if they are oux_ei the
zone of consideration- and otherw1se found
suitable. )
(3) The interim order passed in all these-cases
keeping certain posts of Superintendents
vacant is hereby vacategiﬁ;‘*%'éffffiifff
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(4) The Respondents .are at liberty to hold
review DFCs for selecting candidates for the
post of Superintendent of Customs and if
applicants are within the zone of consideration |

~ and ff they are found eligible and suitable for |

o promotion they must be given promotion

from the date of their immediate junior being
..given pramotion subject to giving notional
benefit of seniority in the cadre of
Superintendent of Customs from the date junior
got promotion and to grant whatever
consequential benefits that are due to them
as per rules, ' i _
(5) In the circumstances of the case there will

be no order as to costs.
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