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CORAM: Hon'ble Shri D.5.Baueja, Member (A)

R.P. Ral,
Senlor Lecturer in Mathematlcs,
National Defence Academy,
Khadakwasla, Pune-411 023,

By Advocate Shri S.P.3axena eee Applicant
v/s.
1. Union of India
Through The Secretary,
Ministry of Defence,
DHG PO, New Delhi,

2. The Commandant,
National Defence Academy,
Khadakwasla, Pune.

3. The Deputy Commandant,
National Defence Academy,
Khadakwasla, Pune.

4, The Officiating Prxnc pal,
National Defence Academy,
Khadakwasia, Pune.

5. Dr.5.C.Joshi,

Officiating Principal,
National Defence Academy,
Khadakwasla, Pune.

6, Mr.S.N.Maitra
GFalClatlng HﬁD - o
Department of maEhemat i By
National DeFencekQEEEEHQ,
Khadakuasla, Pune,

By Advocate Shri R.K.Shetty +eoo Respondants

(Pers Shri D.5.Baueja, Member {A )

This appli?ation has been filed seecking
the relief of expunging(gﬁé adverse entries in the
Annual Confidential Reports (ACRs) for the ysars
1993~-94, 1994~95, 1995-96 and 1996~97 or in the
alternative to declare that the same would not be

taken into consideratic;QFor any purpose.,
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2. The applicant was appointed as a
Lecturer in Mathematics in the National Defence
Academy, Pune in 1980 after being selected

through UP3C, - The applicant was promoted aS'P
Senior Lecturer from 8.3.1987. "The applicanﬁi}
submits that till the year 1992-93, since the
date oF‘appointment,'he“did”not“get'éhy‘adverse
remarks. Houwever, for the years 1993-94 and
1994—95 he was conveyed the adverse remarks for
both the years on the éame date by the letters
dated iﬁ12@1995. The applicant made separate
representations against both the ACRs on 14.12.1995
but no reply ha@ybeen received to the same till
the filing of the present OA, Thereafter, the
applicant was conveyed adverse remarks for the
year 1995-96 as per letter dated 11.5.1936. The
applicant mads a<§§§wesentation against the same
on 5.8.1996 and his representation uas rgi?cted

by the order dated 8.8,1396. For the year 199637
the applicant was conveyed adverse ent@}es as per
letter dated 4;?.1997. The applicant made a
representatian against the same on 21.9,1997 but
the same was also rejected as per order dated
31.7.1997. Being aggrieved by the adverse entgﬁes
in the ACRs, the present OA, has been filed on

19.8,1997 seeking the above referred reliefs,

3. The applicant has challenged the adverse
entries on several grounds, The main grounds are
as upnder :- {a) It is apprehended that the ACRs

for the years 1993-94 and 1995-96 had been initiated
by Respondent No. & who was not empouwered to initiate

@ ;
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the ACR of the applicant as he ¥as also in
the same scale as that of the applicant,
(b) The applicant resigned from the(é}mbership
of the National Defence Academy Mess u.e.f.
154941933, The applicant alleges that this
was objected to by Respondents No, 2 to 5
u&@ did not accept his resignation and
continued to bill the applicant for years
and started issuing coersive/threatening
letters of initiating disciblinary action
for the same. The Respondent No. 5 started

the process of fault finding on day to day

basis and started issuing letters to the

applicant on petty matters with a vieu to

. A e .
harass and teach him a less%ﬂ}ﬁﬁré?ulthdraulng
from the membership of the Mess. The adverse
entries in all the orders under challenged have

been made uith‘this background and therefore the

adverse remarks are hased on deliberate and malafide

~intentions with a2 view to damage the career of the

applicant. (c) No specific instance as knoun to the
applicant haye been indicated based on which the
adverse remarks conveyed to the applicant have

been made and his wark has been found lacking.

Even after making the request_to convey the

reasoﬁs and instances, nothing uas COmmunicéted

to the applicant, (d) While rejecting the represen-
tation of the applicant for the ACRs 1995-96 and
1996-97, no reasons have been conveyed and the
points raised by the applicant in the representa-
tion have been not dealt with, The orders are non=-

speaking and made without application of mind.

U
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Furthery the representation for -ACR of 1996-97

has teen rejected by Deputy Commandant who is-

not the competent authority and therefore this
rejection is patently illegal. (e) The guidelines
reqgarding communicating of adverse remarks as laid
down by the Department of Personnel and Training
have been not complied with as only adverse entries
have been conveyed to the applicant and not alang with

other good entries in the same ACR,

4o The respandents have strongly contested
the application through the rejoinder affidavit
filed by the officiating Regiétrar on behalf of .

the Commandant for National Defence Academy.
Respondents have controverted all the grounds

taken by the applicant. The respondents submit

that the ACRs for the years 1994-95 and 1996-97

have been coriectly initiated by Respondent No, 6
who is the Head of the Department. The respondents
further sﬁbmiﬂgthat the adverse remarks conveyed tb
the applicant in the ACR under challengedé§?3based
on the assessment of the performance of the applicant
and it has nothing to do with the resignation of the
applicant from the @kmbership of officers' Mess.

The respondents totally den@ﬁf%g,glﬂ@ﬂgtiens_ﬂmuthe
applicant that he
Lhad been harassed on account of withdrawal from

ié%mbersnlp of the Mess with a view to teach him
a lesé@ﬁ} The respondents contend that the |
applicant had been verbally adviged to improve
his performance on several occasions and written

advice ha§) also been conveyed from time to time

as(:gﬁLJﬁEﬁ@E:::::;Froﬁgﬁﬁdocuments brought on

3
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record. The respondents have further added
that representations made against the adverse
entries wyere rejected based -on the facts and
merits of the case and not with any vindictive
attitude. The raespondents submit that the
representations for the years 1593-84 and
199495 are still pending disposal. The
respondents plead that the applicant has not
made out any case for expunging the adverse
remarks conveyed to him in the ACR for various
years under challenge and the OA, deserves to

be dismisssd.

5 Respondents No. 5 & 6 have been made
party by name, Although notices were issued to
Respondents No, 5 & 6, but they have not filed

any affidavits,

Be The applicant has filed rejoinder

reply to the written reply of the official
respondents., The applicant while contrggerting
the submissions of the respondents has reiterated

his grounds taken in the OA,

7. The respondents have filed £§Q§§E§E§§§§27reply

to the rejoinder of the applicant and the various
grounds taken in the uritten statement have been
reiterated, The applicant has filed a Misc.
Application to bring on record the copies of the
letters which are referred to i@@}the var ious
documents brought on record by the respondents in
the uritten reply and copies having been not brought

the the
onfrecord. These documents brought on/record by the

a
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applicantﬁto support his contention- of

harassment and vindictive attitude particularly
of Respondents No. 5 & 6 after his uithdi}ual
from the Officers' Mess., The respondents-have

filed reply to this Misc, Applicationcalse.

8. I have heard the arquments of Shri
3.P.Saxena, learned counsel for the applicant
and Shri R.K.3hetty, learned counsel for the
respondents. The respondents made available
the file containing the original Annual
Confidential Reports of the applicant for

perusal of the Bench.

9. The applicant has relied upon the
following judgements in support of various
grounds taken by him in seeking the reliefs :-
(a) M.Sasidharan vs, Sri A.P.Sudir, Deputy
Collector of Central Excise(Audit) Cochin

& Ors,, (1988) 6 ATC 385,

(b) K.Radhakrishna Menon vs. The Collector of
Central Excise,Cochin & Ors, 1989(2) S.L.J.
(CAT.) 1.

(c) Miss N.Girija vs, Director General, C.S.I.R.,

New Delhi & Anr., (1990) 12 ATC 653,

(d) Anand Arjun Manjrekar vs, The State of
Maharashtra & Ors., Mumbai High Court in

urit Petition No., 2243/88.

(e) Sukhdeo vs, The Commissioner Amravati Division,

Amravati & Anr. 3T 1996 (5) S.C. 477,

-
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10°{u;4 : The respondents have cited the following

judgements to support their contentions :-
(a) State of U.P. vs, Yamuna Shanker Misra & Anr,

3T 1997 (4),5'0' 1.

. f:}
(b) Air Vice Marshal S.L.Chhabra,_USMG@Utd.)

vse Union of India & Anr., 1994 SCC (L&S) 257,

1. The grounds on uwhich the applicantihas
challenged the Annual Confidential Reports have

been detailed in Para 3 above, The first ground

of challenge is that the applicant understandsthat

his Annual Confidential Reports for the years

1993-94 and 1995-96 had been initiated by Respondent

No, 6, Shri S.N.Maitra who as per the applicant was

not competent to report upon the applicant, 1 have

gone through the file containing the annual confidential
reports of the applicant and ebéerveﬁ}that the reports
for the years 1995-96 and 1996-37 had been initiated

by Shri S.N.Maitra while working as Head of Department
and Reader, The main argument putforuard is that the
applicant and the Respondent No. 6 were in the same
scale of pay. The respondsnts have strongly contested
this stating that Respondant No. 6 Shri S.N.Maitra

was working as Head of the Department and the applicant
was under his direct administrative control and thserefore
he was competent to report upon the performance of the-
applicant. I have carefully consideraed the rival -
contentions and inclined to endorse the stand oF;E;

the respondents. The applicant has not brought &gt} any
rules on record to substantiate his argument. It is not
a matter of dispute that Shri S.N.Maitra was working as

Head of the Department and the applicant was working as

!
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a Senior Lectursr, Once the Respondent No, 6,

Shri SeN.Maitra is designated as Head of the
Department/Raadér 2g% the applicantzsgsignated

as 3Jenior Lect%?erlis working under him, the

pay scale thenls; no consequences., It is

the administrative control which will determine
whether the authority is competent to report upon
the performance of the official working under him.
Kesping this fact situation in focus, I do not find
any illegality in initiating of the reportsof the

applicant by Respondent No, 6.

12, The second ground of attack is that the
representations made by the applicant against the
Annual Confidential Reportsfer the yesars 1995-96

and 1996~97 had been disposed of with non-speaking
order. From the details furnished, it is an admitted
fact that the representations made against the

Annual Confidential Reports for the years 1993-94

and 199495 havafngp‘baaayet disposed of by the
respondents, The applicant has brought on record

the copies of his representations against the report

of 1995-95 dated 5.8.1996 at page 39 of the paper=book
and dated 21,7.1997 at page 42 of the paper=book., The
copiss of the replies of the representations are brought
on record at page 19 of the papser~book for the year
1995-96 and page 20 for the ysar 1996-«97, The main
contention of the applicant is that the representations
of the applicant had been disposed of convaying no |
reasons and the points raised by the applicant in his

: at all
representations had not been/dealt with and therefore these

. .. orders of the compstent authority are nofl speaking.

/
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The applicant therefore pleads that rejection

of his representétions is patently illegal and
therefore these orders are not sustainable. The
applicant has relied upon the orders of fhe
Tribunal in the case of K.Radhakrishna Menon vs.
The Collector of Central Excise, Cochin & Ors,

and Miss Ne.Girija vs, Director General, C.S}I.R.,
New Delhi & Anr, to support his contanti&n with
regard to the non-speaking orders through which

his representations had been rejected., 1 have

gone through these orders. In the case of Miss
Ne.Girija, relying upon the decision of Calcutta

and Orissa High Court, the Tribﬁgal has held that
the baldorder of the authority rejecting the
representation against the adverse remarks is not
sustainable as no reasons for rejecting the
representation have bean-givan in the order, The
Bench while quashing the order rejecting the
representatioqlfhad remitted the case back to the
concerned rasﬁ;ndents for passing a speaking reasoned
order with reference to the appeal made by the
applicant. In the sacond order of K,Radhakrishna
Menon also the Tribunal has held that the appsal

of the applicant héd been disposed of by a non-
speaking order which cannot Ee sustained as it hasa
civil consequences and therefore in violation of
principles of natural justice, The Tribunal quashed

the order and directed to expunge the adverse remarks.

¢
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We note that in both the orders of the Tribunal

the same view has been taken that the representa-
tion against adverse remarks in the Annual Confi-
dential Report disposed of by a non-spsaking order

is not legally sustainable as it infringes the
principles of natural justics, However; in this
connection, I would refer to the judgement of the
Hon'ble Supreme Court in the case of Union of India

& Ors, vs, E.G.Nambudiri, 1991 SCC (L&S) 813, wherein
the matter of rejection of the representation by a

non=-speaking order without giving reasons d been
Jk an é%peal against té% order of ther¥}ibunal

dealt with The Hon'ble Supreme Court has held in

this judgement that where order does not adversely
affect any vested right or invelve civil consequences,
administrative authority is not required to record his
reasons in absence of any statutory provision requiring
communication of reasons, The vieuws expressed by their

Lordships in Para 10 are reproduced bslow :-

"10. There is no dispute that there is

no rule or administrative order for
recording reasons in rejecting a repre-
sentation. In the absence of any statu-
tory rule or statutory instructions
requiring the competent authority to

record reasons in rejecting a representa-
tion made by a government servant against
the adverse entries the competent authority
is not under any obligatien to record
reasone, But the competent authority has
no licence to act arbitrarily, he must act
in a fair and just manner, He is required
to consider the questions raised by the
government servant and examine the same, in
the light of the comments made by the officer
awarding the adverse entries and the officer
countersigning the same, If the representa-
tion is rejected after its consideration in

a fair and just manner, the order of rejection

would not be rendered illegal merely on the
ground of absencs of reasons, In the absence
of any statutory or administrative provision
requiring the competent authority to record

reasons or to communicate reasons, no exception
can be taken to the order rejecting representa-
tion merely on the grojgd of absence of reasons,

o6 11/-



No order of an administrative authority
communicating its decision is rendered
illegal on the ground of absence of
reasons ex facie and it is not open to

the court to interfere with such orders
meTely on the ground of absence of any
reasons, However, it does not mean that
the administrative authority is at liberty
to pass orders without there being any
reasons for the same, In governmental
functioning before any order is issued

the matter is generally considered at
various levels and the reasons and opinions
are contained in the notes on the file,
The reasons contained in the file enable
the competent authority to formulate its
opinion., If the erder as communicated to
the government servant rejecting the
representation does not contain any
reasons, the order cannot be held to be
bad in law. If such an order is challenged
in a court of law it is always open to the
competent authority to place the reasons
before the court which may have led to ths
rejection of the representation, It is
aluays open to an administrative authority
to produde evidence aliunde before the
court to justify its action.”

I havs carefully gone through the orders rejecting

the representations of the applicant against adverss
remarks against confidential repert "and inclined to
endorse the submission of the applicant that the

same do not cover the points raised by the applicant
in his representations, The orders are cryptic and

are csrtainly can be termed as non-speaking, However,
as observed by Hon'ble Supreme Court above, these
orders cannot be held to be bad in laaz s%ggcgn this acount
thesé orders have been challenged, the respondents
could place the reasons before the Tribunal with
regard to the representation of the applicant. The
respondents have filed written reply but Have chosen

not to disclose the reasons recorded by the competent

authority in disposing of the reprgsentation. The

{
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written reply only makes general statement

with regard to the performance of the applicant.

A number of documents have been brought om record

to indicate that the applicant  had been made

avare of his shortfalls, Houever, these documents
do not cover the points raised by the applicant in
his representation, Keeping in view the facts of
the case as emerging from the written reply and
observations of Hon'ble Supreme Court, I am compeled
to hold that the orders rejscting the representation
of the applicant against the adverse remarks in the
Annual Confidential Reports of the ysars 1995-36 and
1996-97 ars not legally sustainable,

13, The 3rd ground which is the main thrust
of the defsence of the applicant is that the adverse
entries in the Annual Confidential Reportshave been
made uwith malafide intention . by Respondents No, 5
& 6 in particular with @ﬁf intention to damage the
career of the applicant., The applicant has made
Respondents No., 5 & 6 asZLarty by name. Houwevsr,
as indicated earlier, both Respondents No, 5 & 6
have not filed any affidavit, UWhen malafides are
allsged, it is nascessary that the person against
whom such allegations are made should coms forward
through an affidavit refut<ing or.denyingzgfogu:?y
allegations., In the evenfyof non=filing of the
affidavit when opportunity given, the allegations
remain  unrsbutted ~ Court/Tribunal in such a
case would be constrained to accept the allegations
remaining unreb@}ted or unanswered on the test of
probability. In the present case, in the absence
of any affidavit from Respondents No, 5 & 6, the

matter is to be looked at based on material brought

on record by the applicant to dete@fine whether the

. 13/-



allegations of malafide made against Respondents

No, S & 6 could be sustained. The applicant has
stated that since the date of appointment and till
the year 1992-93 the applicant was never conveyed
any adverse remarks with regard to his Apnual
Confidential Reports, During the year 1993-94,

the applicant submits "~ he resigned from the
membership of the officers' Mess of National

Defence Academy from 15.9.1993, The applicant
contends that this was not taken kindly by the
authoritises and therefore the Respondents No,

2 to 5 started harassing the applicant by
issuing letters through ReSpondentsjﬁo._S'& 6
finding fault in his day to day uorwggi petty

issues with a vieuw to make adverse entfrimss in

his Annual Confidential Reports, The applicant

has further submitted that no fault was found

with his teaching wark and the issues on which

the letters were issusd to the applicant to call

for his explanation wsre extrameous in nature.

The applicant also stated that ths raspondents

went to the extend of initiating disciplinary

action against the applicant for resigning from

the membership of the Off icers' Mess and he had

to seek legal remedy by filing an 0A, The applicant
has also averred that as a result of his resignation
from the Mess, adverse entries were made first time
in his report of 1993«94 and thereafter the same
attitude of the authoritiss continued and adverse
antries have been made in the reports of subsequent
years also, With this backgrouﬁd, the applicant
alleges that Respondents No., 2 to 5 and Respondents
No, 5 & 6 in particular had acted malafidely, vindic~
tively with the sole purposs of haéying the interest

e .. 14/_



L3

of the applicant and affect his chances of
further promotion to the post of Reader of

which he had become due, The official
respondents, on the other hand, have strongly
refuted . the contentions of the applicant
stating that his resignation from the membership
of Officers' Mess have no consequences which

have been reflected from the Annual Confidential

- Report. The respondents have further stated

that the adverse entries have been made in the
Annual Confidential ﬁeport and conveyed to the
applicant based on the objective assessment of
his performance both as a Teacher as wall as
in ether functiocns relatéd to training of the
cadets, The respondents have also stated that

the adverse remarks made in the Annual Confidential

Report are supported by the documents through which

the applicant had been made aware of his lapses and

unsatisfactory performance and inspite of that he

did not shou any improvement., The respondents

have brought on record a number of communications

sent to the applicant starting from Narch,1994

onwards and the replies received from the applicant

to same for these communications, The applicant

has not brought on record any documentary evidence

to support his allegation of malafide intentions

of Respondents No, 2 & 5 with the original application,
However, subsequently, through a Misc. Application

the applicant has brought on record the copies of

the letters referred to by the respondents in the

documents brought on record with the uwritten statement,

L_@ ee 15/=
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14, Based on the averments made in the

original application by the applicant and the
documentary evidence brought by the respondents
and the applicant on reeord, it is to be seen:
whether any inferenceyith regard to malafide
intention_ of Respondents No, 5 & 6 as alleged
by the applicant could be draun. 0On going through
the documents brought §3v2§%53¥ gggty, it is
noted that the letters issued to the applicant
over the various years mainly concern . with
regard to punctuality, non-availanility of the
applicant in the office or class«room ggﬁa
particular time, non-attending of the social
functions and other related activities with the
training of the cadigfgre;gggg documents also
refiact the disputelof the applicant with Shri
Maitra who was working as Head of Department
and Reader with regard to dispute of teaching
work lead, It is  conceded that the documents
brought on record had originated in the beginning
of 1994 after the applicant had resigned from the
membership of the officers' Mess, The applicant
has reacted to the various communications and had
submitted the explanations where asked for. The
competant authority in some cases had advised the
applicant to be careful in future and resists from
~casting @?R@”siéﬂ - on the higher authorities
iﬁ his corresponéence. The communications from the
department to the applicant and the replies received
from the applicant thagson raveal that these are

not fabricated incidenféﬁiuhere the applicant had

J
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been issued communications with a vieuw to

harass him. The communication appears to

have been issued based on the day to day

working as a part of the administrative

control over the teaching staff, Though

it may be agreed that these communications

had started after the applicant had withdraun

his membership from the officers' mess but it

is difficult to accept the contention that

these communications pointing out \_:,lapsas

in the working of the applicant were with

malafide intentions. The applicant himsslf has
stated that he had become the member of the
officers' mess and continued tozgg but decided

to withdrauw in_Saptamber,1993. The applicant

has not come out as to why he withdrew from the
mémbership. Perhaps the very withdrawal of his
membership from the officers' mess signifies that
all vas not well betwsen the applicant and adminis=
tration and which probablely was manifested in
vithdraval from the membership from the officers’
mess. Whether the teaching staff is required to be
a member ofvofficers' mess and alsoﬁgfﬁgfi :ﬁi%?g;sthough
not directly linked with the teaching work is the
jissue uitﬁin the domain of the officer incharge of
the Mgss, - If the applicant had decided not to
attend various functions and the authorities had
qusstioned for the same, it cannot be said that the
authorities have acted @élafidely. In the same way,
if the applicant had noéf?ghnd in the office or class
room when the checking was done, or the cadets were
found sleeping during the classes, it cannot be inferred

.. . . poainted out h
that such ingidents yere /' = uwith a view to harm the

@ ve 17/"
/



applicant, It may be that after the applicant
had withdraun from his membership, the concerned
author itiesmight have become ®ore strict to keep
the watch on the performance of the applicant.
Keeping these observations in view, I am not
persuaded to accept the contention of the applicant
that the Respondents No. 5 & 6 have acted with a
malafide intention to spoil his career. In fact,
on going through the confidential reportS I find
that Respondent No, 6 had initiated the reports
of.the applicant during the year 1994-95 and
1996-97 and had given favourable remarks with
regard to the working of the applicant and ite
revieuing and accepting authority - have:@co:déd
- " the adverse remarks giving reésons thereof.
Concludingly,the contention of the applicant

with regard to making adverse entries in the
confidential report for the ysears under challenge
with malafide intention 'mainly on account of his
withdrawal from the membership of the officers’

mess cannot be accepted.

15, Hon'ble Supreme Court through catsna of
judgements hes .expressed its vieuws with regard to

the object of writing of confidential report of a
Government servant and the communication of adverse
remarks with a view to afford an opportunity to the
officer concerned to improve his performance and
thereby bring efficiency in public service. Tuwo

such judgements have been rslied upon by the respondents
and the reference of the same has been earlier given

in Para 10 above., The applicant has also relied upon

e 18/"



the judgement of Hon'ble Supreme Court in

the case of Sukhdeo vs, The Commissioner
Amravati Division, Amravati & Anr. uherein
the need of objectivity, impartiality and
fair assessment without any prejudice on the
part of controlling officer in writing annual
confidential report of a government servant
has been stressed. Ffrom one of the cited
judgements in the case of State of U.P. vs,
Yamuna Shankar Misra & Anr,, an extract from

Para 7 is reproduced as under i=

"7. It would, thus, be clear that

the object of writing the confidene

tial reports and making entrises in

the character rolls is to give an
opportunity to a public servant to

improve excellence, Article 51A(j)

enjoins upon every citizen the

primary duty to constantly endeavour

to prove excellsnce, individually

and collectively, as a member of the

group., Given an opportunity, the

individual employse strives to improve
excsllence and thereby efficiency of
administration would be augmented,

The officer entrusted with the duty to

write confidential reports, has a public
responsibility and trust to urite the
confidential reports objectively, fairly

and dispassionately while giving, as
accurately as possible, the statement of
facts on an overall assessment of the
psrformance of the subordinate officer,

It should be founded upon the facts or
circumstances. Though sometimes, it may

not be part of record, but the conduct,
raputation and character acquire public
knowledge or notoriety and may be within
his knouledge., Before forming an opinion

to bs adverse, the reporting officers
writing confidentials should share the
information which is not a part of the record
with the officer concerned, have the
information confronted by the officer and
then make it part of the record, This
amounts to an opportunity given to the
erring/corrupt officer to correct the

errors of the judgement, conduct, behaviour,
integrity or conduct/corrupt proclivity, If,
despite given giving such an opportunity, the
officer fails to perform the duty, correct
his conduct or improve himself necessarily,
the same may be recorded in the confidential
reports and a copy theresof supplied to the

i
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affected officer so that he will

have an opportunity to know the
ramarks made against him. If he
fesls aggrisved, it would be open

to him to have it corrected by
appropriate representation to the
higher authorities or any appropriate
judicial forum for redressal,"

In the prasent case as discussed earlisr, the

fespondents have brought on regord the communi-

cationssent to the applicant with regard to his

performance in certain areasof his dutiss, There

is no denial of receipt oF/these communications

by the applicant as in most of the cases the

applicant had reacted by giving repliss to these

communications., The main contention of the

applicant in challenging the adverse remarks in

the confidential reportsis that the adverse remarks

have besn made with malafide intention. 1 have not

been able _to find merit in this contention as delibsrated
Through

earlier, /fhe communicationsbrought on record, the

applicant had been made aware of the deficiency in his

working in certain areas and adverse remarks have been

finally recorded after giving due opportunity to the

applicant., As indicated by the Hon'ble Supreme Court

as above, if the government servant feels aggrieved

by the adverse remarks, it is open to him to have

the same corrected through making representation against

the same or agitating the matter for a judicial

interference if so desired, In the present case,

as brought out earlier, the applicant had made

representationsagainst the adverse remarks, It is

for the competent authority to consider his representa-

tions and the points raised in the representa-

tion and come to the conclusion whether the adverse
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remarks deserve to stand inspite of the
represantation made by the applicant. It

is difficult for the Tribunal to go into the
deficiencies/lapses in the work of the applicant

as pointed out in the communications in reference

to adverse remarks to determine whether ths adverse
remarks are warranted on these communications. In
this connection, reference is made to the judgement
of the Hon'ble Supreme Court in the case of Air Vice
Marshal S.L.Chhabra, VSM (Retd,) vs. Union of India
& Anr., in Para 7 the Hon'ble Supreme Court has
indicated that while exercising the pouwer of
judicial review, a court shall not venture to assess
and appraise the merit or grading of an officer, In
the present case, applicant has been corrected based
on his performance and even if the adverse remarks
are expunged, the Tribunal cannot find what final
order is passed based on the facts, As already held,
the representations of the applicant for the years
1995-96 and 1996~97 have not been disposed of by a
speaking order covering the points raised by the
applicant, In respect of the confidential reports
of the year 1993-94 and 1994-95, the representations
have not yet been disposed of. Considering thess
facts, I am of the considered opinion that the matter

should be remitted back to the competent authority,

16, The respondents in Para 29 of the uwritten
reply have stated that the applicant had been advised
verbally to mend his ways and conduct himself as
expected of a Group 'A' Gazetted officer on an off
the job. The learned counsel for the applicant has
contested this stating that such verbal advice cannot
be taken as a base for conveying the adverse remarks,

The applicant has @?}ied upon the judgement of the
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Hon'ble High Court of Mumbai in Writ Petition
No. 2243/88 in the case of Anand Arjun Manjrekar
vs, The State of Maharashtra & Ors. I have
carefully gone through this judgement in context
of the plsading made by the applicant, In this
judgement, observations had been made that oral
communication of the adverse confidential remarks
is unknoun to service jurisprudence. On carefully
considering the facts and circumstances based on
which these observations have been made, 1 am of
the opinion that the ratio of these observations
doas not apply to the case of the applicant, It
is noted in Para 10 of the judgement that the
adverse remarks from confidential report for the
year 1976=77 were orally communicated to the
applicant and not in writing which was required
as per the rules, In the present case, the adverse
remarks in the confidential report have been communi-
cated in writing, The oral adviSe which the respondents
have referred to is in context of performance of the
applicant from time to time apart from the various
communications sent to the applicant and brought on
record, Such oral advice will supplement the uritten
communication. In the day td day working it may not
aluays be possible and advisgable to communicate the
observations of the superior officer with regard to
the performance of an smployse and during the course
of the year, the applicant may be advised orally%fhe
lapses with a vieuw to éﬂ\fggéaéégﬁgfééséa In the
present case, the respondents' case is not based
only on the oral communications but on the uritten
communications sent to the applicant from time to
time, Keeping these facts in visw, I am unable to
find any merit in the contention of the applicant,
v
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17.

In the result of the above deliberations,

the DA, is partly alloued with the follouing

directions =

(a)
»
(b)
™
(c)
(d)

mrie

The representations of the applicant
pending with the administration for

the confidential reports of 1993-94

and 1994-95 shall be disposed of by

the competent authority within a psriod
of three months from the date of receipt
of this order through a speaking and
reasoned order covering the various
issues raised by the applicant in his

representations,

The replies given to the applicant in

response te his representation¢ against

adverse remarks for the years 1995«36

and 1996-97 by the competent authority

are quashed. The competsnt authority

shall consider the representations afresh

and pass a speaking and reasoned order
covering the issues raised by the applicant

in his representations, This will be complied
with within a period of three months from the

date of receipt of the order.

The applicant is alloued an opportunity if

he so wishses to make any further representa-
tion in addition to what he has made earlier
with regaid to the confidential reports of
the various years pade under reference, This
additional representatiogfge sent within a
period of one month from the receipt of the

order.

No ordsr as to costs,

§scng,

vy
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MEMBER (A)



