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R T A . My Respondents.
CORAM Hon’ble Shri A.S.S5anghavi - Member (J)

(1) To be referred to the Reporter or not ?
o
{(11) Whether it needs to be circulated to other
Benches of the Tribunal 7
(1113 Library.
o8
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH
7"
ated this the day of August, 2003
ram: Hon’ble Mr.A.S. Sanghvi - MembDer {5}
Hon’ble Mr.Shankar Prasad - Member (J)
0.A.737 of 1997
Mohan Motiramant,
Station Superintendent,
Andheri Railway S5Station,
Mumbai Division,
Weatern Railway,
Mumbai - 400 056,
Jitendra R.Singh,
Station 5up=r1ntanﬂ=nf
Borivali Railway S5tation,
Mumbai Division,
Western Railway,
Mumbai - 400 082.
( By Advocate Shri Walia) - Applicants
Versus
1. Union of India
through the General Manager,
Western Railway, Churchgate,
- Mumbail - 400 020,
Z Divisional Rail Manager,
Western Railway, Mumbai Division,
Mumbai - 400 008,
3. Senior Divisional Operating
Manager, (E), Mumbai Centratl,
Mumbail - 400 008.
4 Shri Madhusudan Desai,
Station Manager, Western Railway,
Andheri Station, Mumbai.
5. Shri M.L.Bhagarkar,
Station Manager,
Western Railway, Bandra.
8. Shri J.B.Lohakare,
Station Manager,
Western Railway, Vasai Road,
‘ Mumhai
{By Advocate Shr V.5 .Masurkar) - Respondents
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were aiven further promotions. Pursuant To the decision of

o

Court in Union of India & others Vs. M.Bhaskaran, 1996

J 141, the seniority is to be refixed.Trwy shaXed aw 17
7. From +the aforesaid, it 1s c¢lear that the
memorandum of 1987 was really not cone of revision of pay
of the Traffic/Commercial Apprentices, as has  been
understood by those Tribunals who have conceded the
higher pay scale. The higher pay scale was really meant
for the Traffic/Commercial Inspectors of higher grade.
Mrs.Sharda Devi’s effort to satisfy is that the higher
pay scale was really a revision on the basis

As there was no regular selection in the scale of
Rs.458-700/- after 1984, the appliicants’ seniority should
be fixed 1in accordance with Rule 305 of IREM and hes is
entitled to seniority below Ghri B.B.Sonawans. While
preparing the merge: Tist on 1.1.1988, because of
revision of pav scaies, the applicants should have been
placed before ASM’s in the scale of Rs.425-8540/-.

The earliier decision in favour of the applicants
cannot be re-opened after the subsesquent decision. This
issue has been reagitated and the case of E.5.F Rajararam
% others Vs Union of India & others, 2001 5CC (L&5) 382
is pending 1in the Supreme Court. The decision in Shri
V.D.Kamble’s case is not applicable to to him as no  SLP
was preferred against the said order The respondent
vide its order dated 28.5.1387 refixed their seniority
along with Shri V.D.Kambie Shri Kamble was given the
benefit of order dated 28.5.1997 but the applicant was
reverted further to a lower scale

To ¢all for the record pertaining to the issuance of the
dated 10.2.18%7 and 10.7.135%7 and after examining the
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i

{(b) To hold  and decliare that the applicants are ent
the seniority in the Grade of Rs.1400-Z300/above persons
drawing Rs.425-840/before the Fourth Pay commission

who are
as the

promoted in the grade of Rs.455-700/- in the very next panel.
{d) To hold and decliare that the judgment of the Supreme

{e) To decliare that the applicants cannot be reverted more
than one stage below as appliicants have got ithe benefit of one

3. The case of respondents as set out in the OA was
action had been taken as per the decision in Bhaskaran’s



st

The applicants have different causes of action and cannct
file a ocommon CA. The order dated i0.2.1997 and 10.7.1337 deals
with many persons and thus this is not maintainabie.

The applicants were never promotad in the pay acale of
Rs . 485-700/- and his nay was ever Tixed 1n tThat scate The

= . Vet LIy (=283 L 18 be-1 it V 1Y AT ey L A W = . 4
appliicants were nlaced in the Day scale of
Rs.1400-2300/w.e.T.3.8.1387.

4. The appiican had also sought interim relief. The same

5. MP 188/01 was filed by the applicants on 9.11.2001 to
impliead three private respondents. It was allowed on

6. Howaver, at tThe time of hearing the learned lawver on
T+ A -7 o~ ~ N g ] 3 £ ¥, {
behalif of the applicants gave up all claims sxcept relief &8 (b)
regarding seniority. The appnlicants gave up the cliaim on the
basi of the case being distinguishable Tfrom decision in
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training Apprentices absorbed after May, 1987 .

{b) chri V.DO.Kambie who was alsc affected by the said
N~ s

exarcise had also filed an OA cliaiming similar benefits. The
Tribunal refused to grant benefits of seniority etc. Paras 8 & 9

{c) In view of these judgments the Tribunal should reject
this 0A.

(d) Even though private resspondents have been impieaded there
is no specific pleading vis-a-vis them. Even though it has been

(&)} The appiicants were appointed in August, 1387 and

i  the
merger took nlace w.e.f., 1.1.1888 1in terms of the recommendation
of the Pay Commission.

(f3 Cn merits a draft seniority 1ist was published in 13883 in
which the applicants had been shown Jjunior to persons who were
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¥ii) ZApprentices already under training will be absorbe@
only in scale Rs.455-700 (rs)/1400-2300 (RP) or 470-750
i v o=, - AN B PR SAY, - -— . .
Qiiy Li SLals AS. o 5 ; ich thev
(R2}/1400-2600 (RP)}, as the case may be for which they
AL AP R hanliadiid .
have been recruited.
. T ! e {4 %00
xiii) No recruitment in scale Rs.455-700 (RS /1400 Li%b
{RP) will henceforth be made except to the extent page_s
Veand ) TV e e e me S me e e e halhaind - i y AR . . . -~
have already been received by Rallway Administration Iirom
¥ W em = e R . . - - ret
the Railway Recruitment Beards in the case of open market
quota and panels have already published in the case of
quot and
~ 134
departmental quota.
i0. The Apex Court in M.Bhaskaran's case (supra} was considering
. i . : ~ 1 Y- Wy 3
the questions regarding {(a) purport of circular and (b} the
validity of the same. It held -
7. From the aforesaid it is clear the memorandum of
1987 was eally not one of revision of payv of the
Traffic/Commercial Apprentices, as has bheen understood by
those Tribunals who have conceded the higher grade.
Mrg.Sharda Devi's effort to satisfy us that the higher
pay scale wag a revision on the basis of what finds place
in para 2 (ii) of the 1987 memorandum is founded on
misapprehension in as much the inclusion in that sub para
that "Traffic Apprentices absorbed in the cadre of
section Controllers in scale of Rg.470-750/1400-2600 (RP)
will be fixed at starting pay of Es.18600 adi] on
absorption”, does not mean that these Section Controllers
were agiven the pay scale of Es.1600-26800, as urgsed bv the
ere given the pay scale of ksg.1600-2800, nrgad by the
learned counsgel . 211 that was convened by this
statement was that the Section Controllers, even though
gatting the reviged scale of Re . 1400-2800, their
starting pay would be Es.1800. This was s0 required
according to Shri Malhotra appearing for the appellant
becauge the Trained Apprentices could bhecome eligible for
the post of Section Controller onlv when having two vears
Yard's experience in the grade of Rs.45%-700. It ig
this pay scale which had become on revision Rs.1400-2300
the unreviged pay scale of Section Controller was
Rs.470-750, which on revision became Rsg.1400-2&00. So
what has been stated i para 2 {11} does not support the
h has been ztated in para 2 {(11) does not support the
case of the respondent that the memorandum of 1987 really
dealt wit the revision of pay of all the
Traffic/C ial Apprentices.
g. We therefore hold that the Tribunal which allowed
the bensfit of pay scale of Rs.1800-26580 to allthse
Traffic/Commercial Apprentices irrespective of the grade
of the posts held by them not only misunderstond the
memorandum of 1987, but this conceived the provisions
relating to the recruitment and promotion of thase
Apprentices asg finding place in the Establishment ManLal%Am
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somehow or other thevy were oblivious of what has
iace in the Manual in this regard.
Despite the aforesaid conclusion of ours, we are
riew that the recovery of the amount already paid
of the aforesaid judgment of the Tribunals would
rdship to the concerned respondents/appellants
herefore, direct the Union of 1India and its
not to recover the amount already paid. thisg
of our order shall apply (1) to the
ents/appellants who are before thig Court; and {2}
pre-1287 Apprentice in whose favour Jjudgment has
elivered by anv CAT and which had become final
hecause no appeal was carried to this Court, or,
ied, the same wag dismissed. Thig benefit would
lable to no other."
stitution Bench in E.S.P . Rajaram (gupra) affirmed
sion. It also observed in Paras 17 and 22 held
In the case of Union Carbide Corporat Vs,
of 1India, a Constitution Bench of this urt
with power of the apex Court to withd nto
cases pending 1in the District rt a hopal,
red the scope and ambit of the vested in the
nder Article 142 of the Consti In Para &0
judgment it was observed (
"Aany limited interpretat 8¥pression
‘cauge or matter’ havin the and
sweeping powers under Article 1oh (1)
seeks to effectuate, 1li on the
short compass of the actus bhefore thse
Court and not to "what eggarily and
reasonable be connected wi or relat ed to  such
matter in such a3 way that ir withdrawal to the
Apeyx Court would enable the Court to do ‘complete
justice’, would  stultifv  the verv wide
constitutional powers. Take, for instance, a
case where in interlocutory order in a
matrimonial cause pending 1in the trial court
comes up before the apex Court, The parties
agres gto have the main matter itself either
decided on the merits or disposed of by a
compromige. If the argument 1is correct this
court would be powerless to withdraw the main
matter and dispose if of finallyv even if it be on
congent of bhoth sides. Take also a similar
situation where some criminal proceesdings are
zlz20 pending betwsen the litigating spousges. if

&~
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para 17 of the Judgment. At the cost of
repetition we may reiterate that since the main
plank of argument of. the appellants was that
gince they were not parties in the case they had
no ‘opportunity to place their case before this
Court made the obgervation in para 17 of ths
judgment as aforesaid and we specifically asked
the learned counsel appearing for the partisg to
place the arguments in support of their challenge
to the ohservations made by thig Court on merits.
No point of substance assailing the observations
on merits could be placed by them. The only
contention made in that regard was that some of
the employvees who were given benefit in the
judgments of CAT have got further promotions and
they may lose the benefit of such promotion in
cage the ohservationg made in para 17 of the
Jjudgment are allowed to stand as 1t is. Wa are
not impressed by the contention raised. If some
amployees were unjustly and improperly granted a
higher scale of pav and on that basig were ogiven
L e S [ad S — - Ll 4 T hadied ad i S e Sl e e Rt S - -
promotion to a higher post then the basis of such
promotion being non-existent; the superstructure
built on such foundation should not be allowed to
stand Thig is absolutelv necessarv for the =ake
and. This is abgolu tely necessary for the gake
of maintaining equality and fair play with the
other similarly place emplovees However, in our
considered view 1t will he dust and fair to
congidered view, it will e Just and fair to
clarify that any amount drawn by such emplovees
either in the basis post (Traffice Apprentice} or
in a promotional post will not be required to be
rfaefunded by the emploves concernad a3 3
consequence of this judgment. This pogition also
follows as a necessary corcllary from the
observaticong made by this Court in Para 18 of the
Judgment in M Bhaskaran's case.”
amhle's pay scales and geniority was algo affected
i g and geniloritv was alsc affected
e gaid exercise by the same order dated 28.5.1997
for quashing of the same. The Tribunal in OB &&4
n 21.9.2001 negatived the variousg pleas. Ths
It is to be geen from the aforesgaid judgment that
e contentions raiged by the applicant 1in the
t case have been answersed in no uncertain terms in
dgement . The applicant's contention that his
ng commenced after the order of 15.5.1%87 and
ore, he iz entitled to the scale of Es 0
oes not hold good. A




11. We are bound by the ijudgement of the Constitution
Bench and thersfore, the applicant's case needs to be
diemissed and iz dismissed accordingly without any order
as to costs.®
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i Acrcarding to the Supreme Court's 1iudgament

.. ......According to the Zupreme CO g dudan ,
seniority of the Traffic Apprentices to he reckoned hased
on their 3joining in scale Rg.1400-2300 (RP)} and their
further promotion to be regulated in scale Rs. 1600-2660
(RP) and Rs.2000-3200 (RP) and not on the basis of
proforma promotion given to them in scale of Rs.1800-2860
(RE}."
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ixed the sgeniorityv by showing the date of
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-2300/- as 27.7.1984.
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®o.........According to the Supreme Cou Judgment
seniority of the asbove mentioned Traffic 2 tices to
be reckoned based on their joining in gcal 400-2300
{RP) and their further promotion to bhe reqgu in scale
of Ra.1600-2660 (RP) and Es.2000-3200 (RP) t on the
basis of proforma. promotion given to t n scalie
Es.1600-2660 (RP).

In view of the above, the proforma seniority
g in s8cale Rs.1800-2860 (RP) and seniority and
o} ion in scale Rs.2000-3200 (RP) and Re.2375-3500
{ 8 cancelled and reviged seniority on the basis of
t original absorption in scale Rs.1400-2300 (RP) is
a¢ ad as under vide No.EB/T/1030/2 Vol.II datead
2 985."
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{RP) on 3.8.87 are assigned geniority bhelow Shri
5.K.Kamble who was promoted to gcale Rs.455-700

Sayved who was promoted to scale Re.425-640 (RP)/1400-2300
{RP) on 16.2.84."

“"Iin view of the above proforma gseniority and
promotion given in scale of Es.1800-2660/7- ({RP} and
Rs.2000-3200 (RP) is cancelled and revised seniority on
the basigs of their original absorption 1in scaie of
Rs.1400-2300 (RP} is assigned as under:-

Senioritv position in scale of Re.1400-2300 (RP)
38 well asg in scale Rs.1600-2660 (RP) as under -

S.No. Name Designation
(13

A 3

1. Shri Mukadam Shamsuddin SM/DDR

2. Shri J.R.Si-:g:- SS/B.—I

3. Shri M.D.Patel SM/VDHE

4, Shri Raffig Billimori SM/CCG

{(I1}

1. Shri kaffig Billmeria SM/CCG
2. Shri Mohan Motiramani S5/ADH
3. Shri Mahesh Shroti SM/PLG"
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direct recruits. Chapter 4 of IREM {(1989) given the revissd pay
scales. It appears from entries in 81. No.405 that there wers
three grades - Rs.330-560, 425-640, 455-700 in ASM scale and
which were revised to Rs.1200-7040, Es.1400-2300 ,

... 15/

fo



and Ke.1400-2300/-  respectively. Chapter & provides for
parcentage of posts fixed for various categories. Paragraph 5095
provides that in ASM/SM combined cadre the number of postsz in
these two scales of Rg.1700-2040 and Rs.1400-2300 will be 10% and
§7%. Thus Re.1400-2300 is not the initial recruiitment grade. IREM
302 provides that in case of posts filled by promotion and direct

In the instant case the panel was declared on 27.7.1934,
the successful completion of 331/2 months training the
nt was posted in RKs.455-700/-/Rs.1400-2300 on 3.5.1887.

We also note that revised pay rules merging the two

were notified before 5.2.1987 and the two scales merged
25.9.1887.

The raspondents have alsc produced the sgeniority 1list
31.1.1989% in respect of Class III Stzaff of Transport

gcale of Rs.1400-2300. The said seniority listJL
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18. The applicant has also relied on VA 18&8/2001. Thig QA was
filed againgt giving of ante-dated promotiong to Dprivate
regpondents. He hag relied on linesg in paragraph 3 sstting out
raspondents case.

"The geniority of fig wag tTo be &g per
instructions containad in circular letter dated
13.4.1889, Aecordingly, all divisions except Bhopal and
Jhansi fixed the seniority of CIs correctly below staff
working in the grade of Rg.455-700 and above Rg.425-640.0
The circular of 13.4.89 has the following paragraph -

"Their seniority position in the seniority list
of Commercial Insgpector/Commercial Clerk be fixad above

® Fa.425-640/(Rs.1400-2300) from the date of their posting

as Commercial Inspactor 455-700/1400-2300 on the

divigion."

This was a statement on behalf of Railway administration.
This circular has been issued before the decision of Apex Court
in Bhaskar's case and the Constitution Bench. The underlined
portion also indicates that seniority has to be reckoned from
the date of posting. This matter of seniority was alsc not before
the Tribunal.

Hence this decision is of no avail.
19. In view of what has been discussed asbove, there 18 no
merit in the thig 0OA. The OA is dismissed. No costs.
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