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'%these three applications are filed by

-

?Tribzmals Act. .1985 raising 1dentical issues on-
'&: e pm ,.,{ e \.,'g S :
1d tical g:oounngand seeking identical reliefs.

(tl}ﬁ ....? N

R Official Respondents Nos. 1 & 2 have filed identical

pleadings in allﬂthe fhr@e ~cases only for the
SO Gy A 4
'lj:nlted puroose of opposlng admission. AAll the

‘ .private respondents Nos., "!50 1@ ;have not appeared

'.,..{,‘ .

'} & Thre

before the Tribcmal to.,contest the proceedings except

.
i

ce aoplicants “undes/ﬁeet;ion 19t of  the Administrative

Ay epetcanchiinden pect
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in the zone of consideration of 130 officers.

But however, the D.P.C. has included respondents
3 to‘ 18 in the zone of consideration wrongly and
ill_le‘(gally_, and that has affected the seniority of

the applicants by wrongly including respondents

3 to 18 i.n zone of consideration and considering
them for promotion. The D.P C. has placeqd respondents
3 to 18 i.n the top places in the final selection
s e 'panel above‘ tlfze applicants and thereby the applicants
P have suffered loss of seniority.} Respondents 3 to 18
AR were ineligible for consideration ‘for promotion
D P T T s Pl T N
for vacancies of 1991«»92. Official Respondents have
T T Ydsued promotion“orde'rs dated 8-7-1996 and modified
s 3 Ry TR thy R
by order dated 24-9—96 wherein in the Regular Promotion
- ’ A of JAG Respondents 3 to 18 were shown in the top of
SR he list and applicants are kept below. Thus injustice
: v w B SA RS T LB
- has been done to the applicants since Respondents
A ."‘;',(“" é }to 18 Were incladed in the zone of -congideration
Bl CREDOBDGY DO Gt Bute oged iy rlnen Dol v
L : wrongly. e '
ol * 5 ':'3_.;_»_‘.;, o \ "'-'.,c o e ,;“-'_'_::.:’..:.,.\; ;;‘-;.'.:,,::. T AN T e e N
w J - S,ﬁ . R The applicants have,therefore approach,jf/‘
. is id

z |

ot ‘,;;,::'v t Tribunal on: these allegations for setting((

cE

,4? .‘: .7",.:‘;*' ey ; 5 e jﬂ“!:na‘gxle@ {@rder" Of prmtion arld for aQ direct an
A i “...., -,:;. - T &0 -

reat to the Govexmnent tQ:hold any Review D,P.C. for the=
vacarmd.es of. 1991-02 strictly as - per the zone of
8 consideration -after: axcluding ‘the ' ineligible of ficers

+ 1 @nd: then igive _pmmtidn"‘.—:to;athe??app’licants and proper

(et ox- e placément idni-the seniority list. Alternatively the

L LA applic:ants.z:.wan:t ‘atdeclaration that they must be

--deemed to have; beesii regqularly appcinted with effect

g v, e - - E£rom the dates of-their ad. hoe pmmotions which are

S Btz s mentioned earlisr, . ':l‘he:‘ -applicants also want a direction

i o .
% to the Government to give tham non-functional s¢lectio
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nSTfm;‘/

. e»liginlx- offlcew who We*re in ser.vice on the date

i |
-:_b‘y/&e;*ccluding ‘those. o:.f iéers' wno ‘h’a‘d retired after

S e

007.6

grade in JAG with effect from 1.7.94 as per
Government circular, The applicants also want

consequential benefits like further promotion,

 increments, arrears of salary, seniority etc.

6. As already stated the official respondents
have filed only a short reply for opposing admission

therefore we f ind that they have not dealt with in

detail most of the allegations in the application.

. 4 g mv L

But these omissions in pleadings( on material points

. S mE gl &
h; IR 3

_l}_were supplied by oral arquments and by producmg

SRR T LR 1Y

records at the ti.me of arguments._‘, According to the

HER uL* e TapinantE L s

2 s

'official respondents, the promotion of the three

TLAL nn t e R TR A ¥ s SRS R I S 1

‘applicants in 1991 was purely ad hoc and temporary

S It O :fj""r/ ’\ TNy 3
promotions and it will not. confer any rights on them

till they wene regularly promoted after DoPoCo

2y ,_';F"u‘.'.

proceedings._l As for as D.P.C. proceedings are

-«'&E B B oowabenin -.s 1 PR

-'"concerned it is stated that the vacancies of 1991-92

SRR Y ¥ T3 s _‘,.‘4' 5 r‘% ‘bw

were separately taken “and s:ane the vacancies were

- Vz
'62, the zone of consideration was 130 and all those

Q

f” 11&?0 Nerl included ’the z‘one bf consideration

29¢1: and Before -thef Late of“ DY ﬁ.C. - That is why

‘-Raspondents to 18 tcame to be included in the zone
v.of consioerat._on since aboat 70 to 80 officers senior

L ) Responderts 3»' .,o 18 .Ld re‘tir\eﬁv after 91 and before

: the date ,0f D, Pulle meeting., ;,Twherefore, the inclusion

of responderts ito 18 within zonea of coasideration is

-c.w’:rec.. ané ‘ptrf( ctly Justiffied, ‘smce this is a
7. 3

'c:e.sc of prﬁ‘notif 1l ony selection basis gradings were

w¥

givsn and on the chlS o... grading.. Respondents 3 to 18/
have become senior . to applicants in the panel !for

pmmtion .

VNSRS
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10, In the light of the arguments addressed
before us, the points that fall for consideration in

these three applications are as follows $

- (4) Whether the applicants are deemed

to have been regularly promoted from
‘ the date o|f their ad hoc promotion in
e 5 1991 as c0ntended ?

l

(i1)

. T VUV T
~ MDA S P AP I \.:‘HI

Whether applicants are entitled to

_ non-functional sel ection grade from

e .7 1992 as clajmed 2
;'; ER cod - ,.‘.{'" g ‘g‘:\‘ - .‘».,.,.,‘“_“!

e En (111) 'y oy Whethel'ri the »inclusion of Respondents,

, :5.;,‘,.‘;':.- _ 3 to 18, -dn- ‘the zone of consideration

SRR ST 55 5 SN ,:th’r;foor.thefmacaﬁciés‘of 1991-92 was

-

et TR s éw:kllég'al and contrary to rules and
s thedr: rrames :ought to be removed from
£ 'chat +148€ &nd "cmsequently: from the

'\ . .-~ panel of promoticn 'prepared by the DPC ?

C e e

e Lo (49D Wnat order 7.

PP USRI Y A 2

. . N St o . P N oo
e oy - ~ 3 ;o N T Yoo )
e O TS S | FEAN R ' Ve o SN v \
" Coe o
v . AT : . . =
e o e 2 Ly e .- - - B TR ) N e b . . ,
-2 AR 1 Sk 0 B ‘-\.4‘--’~ L & 4 S - EY AT N ’ ’ |

11. i€ The, ad hoc promotion order of the applic t

,33;,‘i.. “in . the first,case OA~652/97 1s @t page 39 of -th¢

il

“paper

. . o
Tt book.-- I:: clea,rly says that the applicant is\premoted

3 to officiate +in JAG grade‘ on purely ‘temporary and

Tel o ad hoc basis o I_:,.t 'is further stated that the

oo e Y.

3 perOtlon’ is '-vsu-bj'ec-t to "fou‘téoine of Writ Petition pending

;_';',‘;:.:..‘. . m the &ll)feme Cmrt and Outcome of OOA. 988/90

~

‘. e A pending before .C:&A.To Emakulam Berichi, It clearly shows

G .
o 1
j . :
T K - E -
- Ors 1"; -
R T eI {4
i ) 2 "~ 4 lzq,
> v
y

-~ -
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that the intention was to give officiating promotion
on purely ad hoc and temporary basis in view of two

litigations pending in Supreme Court and the Central
~Administrative Tribunal, Erhakulam'Bench Since

there vas dispute regarding seniority on the basis of

[

. R
EARTY AT yod

12. However, it is not a case of regular promot ion

’but a ad hoc prgmotion in view of pending li*igations.
) w s b

There are many cases where’ the D- .C. meets and takes

a deCihicn ¥5) rLgular prombtion. But if ‘some litigation

"is pending then they may formally issue the order by
',styling At sas ad hoo promotion. But that is not the
case :in. thé present Gase, It is no bodlfs case that the
vtbxee applica?ts)were selected for promo*ion by the
-regular. DsP. G ds per. the procedure for promotion by
se;lec,tien..—,.f e( BRI Dl |
‘].3.'"i i& servioe matters wé are’ familiar with two

‘ypes of promotions. One is senioritv cum merit promo-
R o ey

SCAPRIFRp P

. ‘ion where the person is senior is entitled to get

,‘i

promotion unless hé’ is“found to be unfit. That means

Q1
?Qﬁorma.iy<one“gets promotion'only*byéseniority provided

C
he-is not . unfdté ;- hen wethave the promotion by .

selection method where - thewpromotion is not done only on

{he basis of seniority, butcit is mainly on the basis of

meri* Senio:itygmay-givewelﬁgﬁxﬂﬁxw for being consider-

ed for promotion e .actual promotion is doae on the

-baeis of merite Tn °u~h-a case zope of consideratioh

is prescribed-depending upon t he number of vacanc1es}if )

the vacancies are more thaanive,then zone of considera-
tion is 2 xn + 4, 'Here’ﬁ(represents thelnumber of

vacancies, For exampleﬁthere are 10 vacancies shen

existing seniority,‘ad hoc and temporary pronotions are -
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zone of consideration would be 24. That means the
service record of 24 officers are scrutinized by the
Regular Departmental Promotion Committee which is
. precided. by the:Chairman or Member of the Union Publ ic
-,nServicéwCommﬁssion.” Then that Committee examines the
sexrvice records of the 24 officers and gives gradation

as 'Outstanding ‘. ‘Very Good""Good’ and ‘Unfit*,

Y e 2

Once grading is given, then on ‘the basis of merit, ;the
SRR

“4'candidates getting ‘Ou standing gradation will top

ORI A

the list, followed hy candidates ‘having grading as

'Vergy Good' ‘and then candidates having grading as 'Good'
T In the present case no such selectionvas made for

giving the ad hoc promotlon. , ’It is adm.tted in the 0.A.

T T

itself by all the three applicants that ad hoc promotions

LR
ER N

“ﬁere given after proper scrutiny of records by the
((_i _si .'

appointing authority (vide para 4 4 of the 0.A.No,652/97),

'R z (
Y. Therefore, it is not a case of ad hoc promotion being J

given as per rdles, hy adopting tﬂe procedure of Sdection
CiLby the' regular D.P C. It is not disputed that for g

'v SRR prOrﬁo"ion tO tzﬁe GRADE OF JAG the method of promof-io—)

SRR B T
P ~*ﬁsxby way‘of selection as per recruitment rules dated
. o1 ir

_?3429,5 ;927 (vide*page 4 of the paper book) In the~0
;g“ﬂ»SChedﬁlé“tO ‘thée® recruitment rules at page 51 we/fﬁnd
"y ij : that JAG grade prénntions are. made by'way of 'Seleanon .
'_Atupage 53 of the paper book we find the D. P.C\\§0%§Tm
_JAG grade wouldtconsist of Chairman or Member of the
2 s.c., who ‘shail pe'the. C‘hairman of the D.P.C. ang

Tow qa" . 1 KR

“sz_,Advisors of Telecom Department as Members of the DPC,

TN g 4 - . = o o

' 5‘jﬂ{£;' ln thls ‘case:* there ys” allegation in the 0. As.,
| and no. material placed ‘e ‘record to show that the appli-
'1F,dcants were selectef for ad- hoc promotion for JAG grade
as prov1ded in the recruitment rules. Therefore this is a
case where ad hoc promotion is given ‘on the baSlS of

‘-————“—senio“*f__afférprEﬁsiﬁg the ACRs, since litigationsﬁwere,/:

b A e imam s = e .
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J count . for ‘service benefits. But there -are cases

4.0130.

pending regular D.P,C. wag admittedly not held

during the relevant periods, If once we come to the
conclusion that ad hoc promotions are not as per rules,
then the ad hoc promotions as per law declared by the
'Supreme Court,cannot be regularised ‘or:cannot be deemed

as regular promotions. P e L

Another argument ofuthe léarned Counsel
for the applicants is that ad hoc promotion 1s permi-

,.,...i a8

sible only £0F dfie year and ifit' extends beyond one
year, it. must be*deemed to be automatically regularised.

BT

. We refect: this argument asvvithout any merit. If ad hoc !
prOmotiOn 1s permisSible for one year only, then the

logical inference is that after one year continuing

1,- ST &

1vthe OfflCial ori ad hoc promotion is“illegal and it
e
does not - make the appointment a regular one.

w’

s . e - .;) H
- M . Taac i LR i
b ¥ i I

16, i The 1earned counsel for the Applicants has '
placed reliance on some authorities nsﬁ |
o In (1995) 31 A’l‘C -325..(B,, VENUGOPAL{AN vs.

RET L

UNION OF INDIA & ORS.) a,Division.Bench'of this Tribunal

'at Ernakulam held that when adshoc promotion has been

e RO

1y
F\
e e e

~ follows: o L sr Sy R o |
o aNE Ordinarily, -ad_hoc serviGeiwill not

where such ad hoc service ,remainsiad hoc -
service, “golely due €0 the .inertia of the
.Department. In such cases, .the official concerned
cannot’ be denied the serviCe benefits. P

The peculiar facts ©f .that. case are due to long delay

of 9 to 10 years in holding ‘the: D.P.o. and continuing the

officers on ad.hoc promotion it was'obSefved that it

should be deemed as regular.promotion,” From the perusal

_.of_the—gedgment~ﬁ%fﬁs—a“case‘of promotion on Senioritye/ﬁ
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o As fqr as. promotion by selection method is concerned,

o o

e

N
! NS

-2
-t
2

"«‘

R )
, Gk [ WA

ey

. / R r
‘ or to give some chances to the candidates te passé

v" what appliee to ad hoc promotaon on the basis of

o ,‘,, t; \A' ‘.-'-. y

L ments had been made after aetting 1ist of candidates

f as of right, Having narrated the facts and circumstances
‘ of thevcase,-the Tribunalorequired the Government to

. examine and find out,whether‘it is poesible to reqularise

.;14....

Cum-Merit. At any rate it is not a case of promotion
by Selection Method, There is a vast difference between

the two. In the case Where promotion is by way of

e gy e e e

Seniority-cum—merit, there|is not much ditference
between ad hoc pronption and regular prOmotion because | |
- both for ad -hec: promotion - apd regular promotion the
criteria 1s . seniority provided the candidate is not unfit,
ad hoc promotion As given only 'on the‘ba51s of seniority,
but regular‘promotionfis given on the basis of selection
by applying the‘zone<of conszderation and selecting the

best amongst thefcandidatee for such promotion. Therefore
-

seniority—cun-merit cannotzbe applied to a case of ad hoc
promotion by Selection method. Therefore the said deC131on

is not helpful ko, us - in deciding the present OC.As,

H’

oy (1991?18 AI'C 338 (SM'I‘. SADPNA SAXENA & ORS

soft
Vs. UNION OF lNDIA & ORS) the question was about ad@ hoc

ek s

rg'a :* c‘{_/..

appointment of Lower DIViSion Clerks.ln that case appoint-

,muj cb e e Ty g
e ’,‘ :,,.l.. - 2 .‘{--,u.
through Employment Exchange ‘and holding interviews, \, .
TG A o ;i'f,." .
But Stlll the appointments were called as ad hoc,

IS RRET I e

.‘, _.,'

After noticing that the app11Cants in that case had worked !
for number of years, etill the Tribunal did not give

=3 direction that-they are entltled to be regularised .

the services of the candidates by reloxing the rules,

‘Z\

staff Selection Commiss;on examination for regu- ri\sationo

Therefore the, Tribunal dixected the respondentS't%ﬁf;

continue the applicants and not to terminate their

services and give two opportunities to clear the 7

test prescribed before their'regulariSation.
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Since we are dealing with the question of promotion
by selection method the decision will have no .applica-

tion to the facts of the present case,

In(1997).6 SCC: 406 (IiK. SUKHIJA & ORS Vs,
UNION OF INDIA & ORS)it"was a'ddse 6f ad hoc promotion
. f"‘/'

against: a- régular vaéantcy--and were “accord ing to

regruitment: ruleés. In para’14 the Sipreme Court has

ecorded @& £1ndmg that’ ‘the promotlon was not contrary
to any récrudtment ruled " and-the’ ;Srormtions were done
by a regular D.PJ Cs on”the Badid of their placement in
the merit'1istsdnd’ adcording’ toitheir” seniority. The
promotions’ were “shown' @& :a‘d'“‘ﬁoé" béchiuse the new recruit-
ment - rules’had ndt- béen“fmalrised “I¢ is on both these
groundsithe Supreme coart helé 'that tne ad hoc promo=

tion must be held to be regular prombtions. In view

.‘.o«.r.‘ D

of the facts of the present Case, wh:Lch we have

A I b Y L' °¢, v
i 'S . ..‘\. F 4 iz . Sat

pointed out earlier, the selection is made based on

R RN B JRLT 5 Pira e TLrid HEGIGS

merit and not on sen;ority-curp—merit -as per the

gL e ey TS AW REEU U

~!"""” w‘

reeruitment rules, and hence the said dec:Lsion of the

..... oy

. P - %
S5y ‘l( TEUTY \."‘" - 7 u’

’Supreme Court is not appllcable to the facts and cir-

i L e SUANT S Jatenls B L BT & [N TC IR i
1

cumstances of the present case. -
. serinTy “.‘.5 ._”‘ S el TS0 A (TN A

1 X4

"17.:7%7 In ‘our ‘view thére aré 2 ‘number’ of deoisions

‘of 1the Supreme Cowirt fbééi*ki’ng?';‘On'l “§Ne pSint under consdde-
ration, ‘of ‘whic¢h'wé ‘refer odl?rﬁgaor ‘three to fortify
our opinion:thatiad hoc bromdtion’ &an be treated as
regular promotioli’ on¥y i it has béen-done as per rules.

"\ | In AIR 1981 SC 41" (BALESHWAR DASS & ORS

\‘Fi‘r‘s. STATE: OF UePo &t ORS. )4t has’beén’ observed that

” dontinuous officiation should bé" applled to department

: gsendority if the appoiotﬁieht" 18 made®'as per rules,

Simildfly 4n (1993) 24 ATC 932 (STATE OF W.B.

& ORS. Vs, AGHORE NATH DEY & OR3), though it is

observed that ad hoc service should iz counted f,f?r the”
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001:6.9

i
i

purpose of seniority in para 22 it was clearly mentioned
that the ad hoc appointments must be according to the
rules and khe in para 26 it is clearly observed that if

ad hoc appointments Were not according to rules then

Y

A'vthe ad hoc appointment would not count for seniority,

Sy

.t

\ggg similarly in AIR 1933 SC 769 (A. JANARDHANA Vg,

UNlON OF INDIA & ORS) it is observed that if the

f/‘f

‘ recruitment ruies.were otherwise legal and valid then

o -w-{

RITREN

o

'l SN
W

If‘-

, even though it is styled as temporary appointment it

o v

will hold good for determining the seniority.
Y EH

fi‘flﬁ”the case of CHIEF OF NAVAL STAFF & ANOR,'Vs,
G. GOPALA KRISHNA PILLAI & ORS 1996(1) SLR 631, it was

iound thot the officer in that case wWas promoted on

.\r‘)‘

S48 hoc baszs as’ Storekeeper and subsequently he was

S

regularised in that capacity. This Tribunal tield in

,\(.L od

that"case 0. A. No. 1507/93 that the applicant is entitled

b i AT an ié'n St liw

s \ [
St
JOPRRY

' ‘}'1“\4 J

i (e
L8

1. T

o peTal e

regularisation from the date of initial ad hoc
£r0 ey :.a,“j' """.11 AR

pr omotion and allowed the application. When the matter

/“”-;- Qo 11 Mol

“was taken in appeal before the Supreme Court the

~
A

'5'\"‘

nnERL

TOTan

,'!,.;‘1‘,\, m‘. e 3 ‘. S e
Apex Court held that since the 1nitia1 ad hoc appOintnent
".‘E' ik sl YRRt i clrsrlyg by

was not by a reoularly constituted selection body for

..-,-r

. . . Aot Pkt aowmAt
o] E'Lz* 3\ Bl gl SET ~

giVing promotion as per’ rules, but it is a case of

Ioamie FILETR SO M

fs1mole ad "hoo appOintment without following the rules,

e

NE 1Y A

;%:and 1aid down procedure as laid down in the rules, the

5 R ET A e LA

‘uad hoc service cannot be counted for the purpose of

#"such regularisation. 4

.
et 4 ol
Yen . ¥ .=

'“f}is;: . it is,. therefore, clear'thut if the inafzgl

ad hoc poirtment is according to the prescribed plroce-

//tr

. dure -as per recruitment rul es, then the ad hoé appointment

h8a1

will be regularised as aad when regular promotion takes

place, But if the ad hoc promotion was not according

to rules then the ad hoc service cannot be treated ae
, .

regular service for the purpose of seniority,
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i9, We have already seen that as per recruitment

rules the promotion to JAG mast be made by a regular

'rk"n

D.P.C. consisting of UPSC Chairman or ‘Member of UPSC

as Chaiman of the D.P C. and two Advisors of Telecom
)

Department. In this case the applicants have not
placed any material to show such ;a regular D.P.C.
wa constituted while deciding their initial ad hoc

appointment. ) Further as per the recmitment rules
- - RES RS
the promotion to JAG was by selection method. There

‘.-v

is no allegation and ar(y material on recond to ~show

PN
G sl e "J"

that selection method was adopted by mt applying zone

- ”"’ -“ ol

of consideration and c0nsideration of number of candi-
dates as per rules and then giving grades and selectina

T
CIPAT T ¥ .r.,i,.. . LA G

candidates as per recmitment mles. . In the absence

i .e‘_

of this material either by their pléadings or by way of

Ingh(y kXS

documents it cannot be said that the promotion of the

. LY I o SR TR LT s B R 2 A
applicants was according to the regmiment rules. As
Y P RTIE. LIty DB SHULFOMET

could be seen from the admitted facts m reCOrd it is a“

P ‘1‘ g'.':,f, I 5 (i,.., . ° ': ¥

case of screening ofj servicebrecord by the appo int 5_ng
'“ t;. ﬂz:' :‘J‘ Ib“.e './I,".., % ‘\l RELAEN x

‘author'ity which means promotion by seniority-Cum—merit

5 B
f....‘f gy &:

" which:mas adOpted for the purpose of ad hoc promotion
cafes reey FUMTLE B
of the applicants. In such a case we have &o hesitation

“to hold that the promotion of the applicants on ad hoc

-

basis was not according to rules and it was not a regu- )

'larly ccnstituted D. .C. as per recruitment rules

nd therefore in the light of the law declared by. the
IO\

,-f‘?ex Court, mentmned above, ‘the applicants cannot
A
<

?[‘/get the right-of ‘deémed’ promotiun frOm the date of

-

: .He_nceePoint‘* (i) is mgwergd,/""

-

b
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20, POINT (44) : |

In view of our finding on Point (1),

14 years reoular sex.vice is entitled to get Non

o Funct_ional Selection Grade (NFsG), The applicants .

o were initially appojhted in 1978 and therefore they

\ 'claim NFSG from 1

f‘*l(
7 92 but £he applicants did not have
"regular sex:vica during 1991=98 since it was an ad hoc

.....

appointment.. If -we-hag: -held Point (1) in favour of the

o applicants that their initial ‘ad ‘hoc promotion must be

--»-

B TR

\ 4
deemed to be regular promotiom then applicants would

SRR S A

,have had 14, years regular ‘Service. by 1.,7,92 and thej

‘J am-' B

_ would be entitled to NFSG But ‘since their service

Lomryrs

«,“; _Y

- durmg 1991992 was an .ad- hoc ‘promotion theycanr_;ot get

N 1

the benefit of NESG in, 1992, They will certainly

“..#4-. A

get it and in fact they uhave got ‘it ‘after getting

R

LY BE o

. o
regular promotion ini 1996 a8 p’"er? the Impugned order,

P A &
- R

1,‘7 4}.\4'& t’"‘

T Hence Point x(i.:l) is, also anSWered .m the negative.

|

.
-J’f. ok

~21. ‘T_l'g ~PGTNT’*(1;1 R o \

. 4 . . 4 .A YA
I3 L Y A
ax ey

RS ‘41: is not disouted and it is an admitted fact

"that m the feeder cadre viz., Group A officer, the

RespOndents .3 to 18 were juniors to the applicants iné

these three cases. 'I‘he D.P.C. was held in 1995, It{/?f ‘q
Z(

cannot be disputed and in fact it is settled law thﬁat

year separately. In fact in this case,the D.P.C.

GO e

. has» correctly selected candidates for promotion for

vacancies yeamise basis.._ For 1991-92 there were 62

. '~\'acancies. TIET is also an admitted case that the zone

TL. -

3
:>f consid"’eration was 2 n+ 4 where n' stmds for numbep

of vacancies. Therefore for 62 vacancies the zone of

con s -idex‘atiep—is—lae—of%‘r-—so fg(r there is no diSpute. / !

ji

i

RO SN )

A e m e e e
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Admittedly Respondents 3 -to 18 were far below No,130 pe
‘;‘_, )(' :
in the detailed semiorityffor the year 1991-92, So fqr

there is no dispute. But the D.P.C. while preparing
the list of 130 officers for zoneiof consideration
excluded many of ficers who had retired by the time the
D.P.C. was held in 1995, Then to make up the number
130 many juniors including respondents 3 to 18 came to0 be
included in. the zone of tonsideration. When the D.P.C.
was held in 1995,since “the promotions were being considered
r the year 199192, if the D.P.C. had c0nsidered only 'i
the first 130iofficers 'as per the seniority list

availaple for:the.'yéar’ 1991-92, then ad1ittedly Respon=-

dents 3 to 18¢wou1d“not’be in’ picture as they were .F/ﬂv

‘.\1 ‘
below the zoné of" consideration and hence they could not !
have been considered<for pfomotion for the vacancies of “{
lt

__ -.

1991=92, By an>erroneous procedure the D. «&  which

»:v

met in 1995 preparedfthe sehiority list as on the date of

the D.P.C, and*thereby excluded’all those officials who
4:‘ qf ){"}1

)
had retired by-1995 ‘ahd*as a‘ consequence Responaentsg 3

to 18 came tO pe included. in, the zone of consideration, !

,.‘. sl

14

22, Now the question is whether,the D.P.C.

sE R

should consider the eligibility of officers- as on the

and they should come above tne anplicants in:the promo-

i tion order. But, however, if the eligibility is to be
considered as per the year of vacancy V2 4,.°1991~92 then
Respondents 3 to i8 will‘not be withinithe Zone of i
consideration since tkere were many senior officers - E

who were within the zone of consideration at that time., -
e,
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23, We may make useful refe#ence tc Swamy's

Compilaticn of seniority and Promotion (1989 Edition),
gAtfpag@¢83,*para 6e4el provides for preparation of
reparation. of.year-wise panels'by D.P.C, if they

have net met for .number of years,  Para 6,4,1 reads as

Loy T
e

i

;“,‘: :.:‘.‘.‘r ,. . . (RN . .
“6 4 1 Where for reasons beyohi control,
T o the D{P C. could not be held in an year(s),
T A'%" even though the vacancies arose during that
T ;ear (or years) the flrst D.P.C. that meets
o thereafter should fol]owmg the following
T VR TR SR - 2o S A e T
| procedures.- o ‘
Ao eeean At B G s e T o~
_ o (1) Determine the actual number of
soooseRw Satc Ll Phrol . regular vacdancies that arose in
» S -~ each of the previous year(s)
Foesko A Lk antlyuasy . dmmediately preceding and the
o { . actual number of regular vacancies
an el ﬁigw~z;;j:1’;jz:ai propcsed- to Be £illed in the

current year separately.

(ii) Cons*der An ‘respect of each of the
iyears those- Officers only who would

_ ~be within the field of choice with
mef e 'reference to: the vacanc1es ct eagh,

O TR AR I R yean‘onwardso A
PSR R i".l',.\,. »v'..'-..; my , Ry v B L
PO s 3o A'r‘ ‘.',g;si,ii)_\.,.h?repare a elect Licst! by placin
‘.'. ’: LY I & "\-_:"- e il Y FIRY

']IFrom ‘a perusla of the abOVQ rule we flnd that for g

'*Vf;vacancy year only ‘iR whicn those who are within 4 wpé gx
\ i

the select liet of the arlier year

;-;'\ﬁrf'NA._;Aﬁ*V.“;,aboxe the one. for the next year

‘*and S0 on.

ach

N~ i

‘?uone of conszdératlon at that time need to be considéred.

Usgm

24;f - Now admittedly the vacanC1es are for the year

1991-92 If the zone of conslderatlon is 2 n + 4 viz,,

130 officers and if offlcers eligible during 199192 are

. taken 1nto consideratlon, then Respondents 3 to 18 being

far below the number 130 ‘cannot 1i>e consilered and brought

within the zone of consideratlon for vacancies of 1991-92,

b~ .
Therefore, the test = the eligibility is not the date of

W
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© anieey etvimin
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D.P.C., but the eligibility is on the date or year of
vacancy. The question is no‘longer res=integra and is
covered by a decision of the Suﬁ?eneﬁconrt reported in
(1995) 30 ATC 262 (VINOD. KUMAR: SANGAL-V&, UNION OF INDIA
& ORS.), The Supreme Courtireférréed t6-a circuler of

Ministry of Home Affairs dated 24,1291680 and then

ound that- the D.P C. had bunched the vacancies of three
/ N

years and selected feem persons for promotion, The Supreme

J

Court has oh;erved that this bunching of the vacancies has

2

Bz ’\ W T

purpose.of selection. The Suprene Court observed that

t .
' : - ,,..p...:,..-.\ -n‘.,;.;,.,

- 5ol et
ZE: resulted in enlargement of the filed of choice for the

if the selection hadAbeen made as per yearWise vacancies;
a1 CTE R
then the field of choice would have been much more

r

restricted and thc applicant in that case had a better

.7-

chance of selection. Therefore in our ‘view the field of

hoice cr fhe zone of consideration must be as on the

s IO
A ‘ R

date of vacancy ' for a particular year and not on the

date of D.P.C.zmeeting'“ﬂi o o o ,
25, The learned,counsel for the applicant also :
relied 0.1(199’/) 9* scc 287 (UNION or- JNUIA & ORS Vs

‘N.R. nANLRJEE & ORS) where the D.P Ce haa met earlier to

consider future expected vacanC1es. The Supreme Court

'3/

\as obserged at page 295 dn para.12 of the reported Judg-

DA

?ment that if D P, Cs are. not.held every vear then it should

T

__pre are yearW1se panel and all the eligible candidates
| 254thin the zone of consideration for filling up the

vacancies of each year.

26, Therefore, the date of D.P Coe. 1e not relevant

v
but the year of vacancies .are important. In the present

case the year of vacancies was,199le92.ilf all the

[ .mnd:&i&éﬁ’.‘\k&;

—
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eligible officers of 1991-92 are taken into consideration

then Respondents 3 to 18 will not be within the field of
choice or zone of .consideration since they were far
juniorsito,the;applicants and other officers who have
subsequéntly retired. . Therefore, in our view the
inclusion of Respondents 3 to 18 ln the D.P.C. meeting

in the zone of con51deration for 1991-92 vacancies was

' clearly illegal “and contrary to the rules and unjustified.
/

It may’ be that some of the senior officers.had subsequently -

g ndr

“retired’ prior to the D. P.C. meeting. But since we are

takiné the crucial date for determining the zone of A

" a.‘», -7

oles—

conside%ation or i1 of ch01ce as’ the date £rem the

----- X
vacanc1es arose, Respondents 3 to 18 admittedly will

v

not come within the zone of consideration of 130 officers

b I

for “tHe* y8ir 1991—92. o P
. aglenangeas o _-':.Z;f,g' Y o3 L o
{

27.- ot We maykin thisH connection -refer to a new

material brought on record by the learned counsel for

"--4_ r ] ;vl’ .»*

the. appliCants Viz., the letter dated 21.4.1998 written

: Ly Sy

hthe Minlstry of Perscnnel to the Secretary UPSC, There

ais . (g

“‘W"is fh’dispute that Ministry of Personnel is the Ministry

'}ﬁ&that all the eligible officers who are within the zohe

W-Ao‘ consideration in the- relevant year must be taken

?m retired by the time- the D.PoC. meeting is held. In the

”place of those retired persons, it is pointed out, the

': T :,/./i‘/t"i’b\(/f*/""n ’

iff* whicﬁ}gives necessary eofseeeien in circulars regarding

2

ezi%ce matters.‘ In the latest letter dated 21.,4,1998

e ‘\t J'

- fth ﬁinistry of Personnel had referred to the decision

powy ma a eae ey :

into consideration though some of them might have

junnors cannot be included since they would not be within

the zone~e£—eensideratﬁon—if—the—D:PaC. meeting haﬁ?takesff’

SO,

<o e 1S
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f\y‘Llin the relevant vacancyryear.- The respondents are
’ bound hy the directions or clarifications issued by
the nodal Ministry viz., Department of Personnel and
Training, ”herefore;:this”circnlarﬁalso fortifies the
 view taken by ‘us that the date ‘of ‘eligibility is

- PR
_‘ e e e
A B

- -

Lot .
At Loleate e

28. As already stated there is no dispute and

D WANPIS IS C T S

there cannot be any disputethat Respondents 3 to 18 will

i M

not gomepwithin the filed of choice of 130 of ficers

€
(’_J\ N 1|

for the vacancies of 1991-92. Therefore, their inclusion
O coal el
/ACD in the zone of considerationlby,an erroneous process

~ of reasonzng by the D,P C. by excluéing the retired

persons between 1901-92 and the date of D.P.C. in the -

year 19°5 is Wholely'unjustiried and contrary to the
1es. Hence tne promotlon ot Responaents 3 to 18

for the- vacancmes of~1991-92 is ﬁholely unjustified and

contrary‘to rulés and is liable to 5 duashed

o cL pye
‘}u.{. -‘\-"..‘.' \“.{. g ’,!zu. s (X *')‘

-_29 i Though we are sayinq that Respondents 3 to | .

"1 -

Y :
18 weu%d not have been prqpoted for the year 1591—92

- g f"':“"."" 31..4{
-

vacancies,\ theret: is no question of revert;ing them,.There !

{'S""'" RSN e A 6._4"‘.4«'~

A
Y g

..‘.‘,r Lmgn csaris e s . ,al,.“u

g RIEVE AL S

H
}
l
are number of- vacanCies and they are entitled to the ' 1
‘promoted post in the vacancies of snbsequent years. ‘

In fact the applicants and Respondents 3 to 18 and’ many :

R

o;hers have already been prOmoted and the only dispute [
3 :

'R - In view‘dfﬂtheﬁabobeﬁdiécuSSionsﬁ&e have to

direct the respondents to hold 3% review DIP.C. meeting

for considering»pfombtionﬁfor5the5§é§r*i991-92'vacancies
on the basis Of" rield of choice o1 zone oi consideration .(
of 130 pL"SOUu V as txisting 1951-92 " (including those |

officers who have subsequently retired) dnd then give

J,

grades to all the 130 persons and then nrenare a Dmf ,///
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of officers to be promoted on the basis of grading
and on the basis of grading promotions shall have to
be made having regard to the number of vacancies and
grading of the officers. The D.P.Ce will have to
consider whether applicants are entitled to be promoted
© TEGE thE year 1991493 vacancies or not, If by chance
e due ‘to grading the applicants do not get promotion
TS 1991 o 'vacanc’i_es ‘then they must be considered
;‘3':“"'{‘3'*’? f'flie"":i;é?c:anc'ieﬁs:sof ‘;1&3'92;-93 and then 1993-94, As already
T 7l stated REspondents 3 t5' 18 should be deleted and they
P should ot be coi‘x“sidered for the vacancies of 1991«-\"’% |
g ‘Themapplicants are axt”itled to be .given seniority and
SRPius 83 anpmpriaté piacément depending on their grading and
e g S Rt oF vacancies of 1991492 or 1992-93 or
“' R 5""1993-94," s:l.mil'arly, _the Review D.P.C. must consider
(i" YEEERRBTE SEHd placément SOET Respondents 3 to 18 for vacanc:.es of
3 | SIRE {10 hA é3 0 i:i§93--94 depending on zone of cons ideration
; Vot s s “gna Eheir pjaceﬁ.ént iw‘the seniority of the feeder cadre,
et Vi af .:‘xa ! '“/L.li"':* 2y plues b
| In the result all the three 0.A. ie.,
- ‘":? %.XL’ §5;’5‘53°/9‘7, 653/97 and 654/97 are hereby allowed -
i R S N R LS :..*.:'g_";_" , ‘;-,;;-.ﬁ FLEY _
! . . it m 'i;; A",,’t’.)t"'ff; Respondents are directed to hold
- S T Ty Rev.iew D. .C. “for the vacancies of

s L L e st ,;,'."he year 1991-92 bytaking into
} Sy e ~ e consideration the zone of considera-

| 'tion by considering all the 130/fficers

.‘.'r'.,'! PR ’ JEwe LT ,

: 3 who were in service at that tirize inciud-
Lo T ,‘

G IR e Ty

ing .?he officers who have '-subseque‘tz\btﬂi'ly

: retir_ed prior to _D.P.Co meeting. by ]

' excluding the names of Respon'dents 3w

18 from the zone of consideration for

-that year and then after making *heO
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i1). .-

. grading the zpplicants, do not get

w) 3

002503

necessary grédings on the basis of
records, the Review D.P.C. sghall
select the names of officers who ohe
to be prOmoted ‘for the vacancies of

1991-92. o

If, :211;0‘.’!35’;9?0‘-:.%‘; the. bagis of the

. promotion for..the vacancies of 1991-92 |}

o

_ then the, applicants should be consi-

dered for - promotion in the vacancies for { %
the . subsequeptﬂyears? For every such o

¢ ro;-Review DoP P eCel t.l;xe names,. of such
... eligible, officers shall be selected L S
: “‘._,,g_zenga;.-_yggwthe zone of consideration | 1
only £xrom. the officers who were in | }[[
..+ servicertor the,felevayt vacancy year || !
s i‘vinclud‘ing,those ojfigex:s who have i

,subsequentlyqretired and then on the

basis of grading select the officers o
for pmx:aotion.f i ek | ?t
coedd fle laast oedd al ' . “ u
(A8, sy Rogpendents 3 oo 10 be
considered by t}me Review D. P.C. for ok

" the vacancies of-;§;2;23 or 1993-94 ‘
depending upon their coming within
‘the zone of consideration and depend- 4%

are over as mentioned above and |

formal promot don orders areissued

T ales]

for the vacaneies of the relevant

years, then a seniority list should

se prepared of all the promoted—*" }

P //
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vi)

: 26

" review D.P.C. as mentioned in this order, the

officers. The officers promoted in the

earlier years will certainly renk senior

. to the officers who are promoted in the

subsequent years. As far as officers promoted
in one year their rank position should be
arranged.as per their grading given by the

DOPOCO

We make it clear that none of the applicants

- or Respondents' 3 to 18 or any other promoted

officer should -not be demoted by virtue of
this ‘exercise of Review D.P.C. If by chafice -

by ‘virtue of Review D.P.C. some officers

‘who are-yet -to be promoted become entitled

to be promoted theh‘they can be promoted in

the future vacancies, but of course giving

1

them seniority as per D.P.?f'grading and year

of vacancy. ' 'k 1

\

For the purpose of further promotions, till A

such seniority list_islp;epared after holdinq/
official respondents can take up promotion

to senior administrative grade on the kasis

of existing seniority list and in case any

of the respondents no. 3 to 18 gets selected
in the next promotion, the same may be made
purely on adhoc basis to be sukbject to the
final seniority list to be prepared as per

the directions in this order and adhoc

promotion to be reviewed after finalising 1

the said seniority list. 1In the order of

L 027

M
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promotion itself it should be mentioned
that in case any of the respondents no.
3 to 18 are selected, their promotion
wouid be adhoc and will be reviewed after
K/ the senioréty_list.is finaliséd as per
Y the judgement,
S
{ vii) We: hereby direct the official respondents
. _.to complete. the exercise of Review D.P.Cs.
<1# -~ and issuing.fresh orders of promotion and
preparation of.fresh seniority list on

ithatxba51s as early as possible and

preferably W1th1n & period of four months
t /

O

order.

.
LRI . LRSI
. vees

I
i A
In the circumstances of, the case, there would

be no order %s to costs, -

. —
\ r‘j‘ - = . . . (7 - 74.' }
P Y . L PCEEEC I R )
. - PR , " . ’ ; ’
(D. S. BAWELAT- - T ( K. G VAIDYANATHA )
MEMBER (A)TV T TS - e Y VICE-CHAIRMAN,
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Shivaji Park,

CENTRAL ADMINISTRATIVE TRIBUNAL

MJMBAI BENCH

R.P. Noj 52/98 in O.A. No. 653/97, R.P. No.:53/98 in
0.A. No. 652/97 and B.P, No: 54/98 in O.A. No. 654/97.

Dated the 9th day of October, 1998.

CORAM- : Hon'ble Shri Justice R. G. Vaidyanatha,
Vice-Chairman.

Hon'ble Shri D. S. Baweja, Member (A).

Shri R. Balasubramaniam ... Applicant in'O.A. No, 652/97.
Shri M. M. Gupta. ... Applicant in O.A. No, 653/97.
Shri B. Arunachal Rao ... Applicant in O.A. No. 654/97.
VERSUS
Union Of India & Others .+« Respondents.
And o

Ghandra Gupta Tiwari,
D.G.M., Mulund Telephone,

Residing at - ,
.. Revdew Petitioner.

Telephone Exchange,
Quarter No, 2,

Anant Patil Road,
Dadar (@),

Mumbai - 400 028,

-

ORDER ON_CIRCULAT ION

{ PER.: SHRI R. G. VAIDYANATHA, VICE-CHAIRMAN |

These are three RevieW'fetitions filed by
Respondent No. 9 in all the three original applications
in respect of our common order dated 19.08:1998 in O.A.
Nos. 652/97, 653/97 and 654/97. ‘ie have perused the

Review Petitions and the entire records.

2, Many of the grievances made in the Review

e YA
i

Petitiors are on the merits of the case,-which cannot be

/
(Original Respondent No. 9)
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: 2 :

reeagitatéd again in the form of a review petition,

The scope of review petition under Order 47 Rule 1 C.P.C.
is very limited. If there is any apparent error on

record or for any other reasons as mentioned in Order 47
Rule 1 C.P.C., the power of review can be exercised,

A review petition cannot be filed to show that the

order passéd by the Tribunal is wrong or that the
reasoning given is wrong. If the order of a Court or
Tribunal is wrong, the remedy is by way of an appeal
before the appropriate forum. Hence, the review_petitions

o far as it touches the question of merits of the

judgement, it does not come within the parameters of -

Order 47 Rule 1 C.P.C,

L

3. One of the poiny,raised in the review
petitions isf\for the vacan&ies of 1991-92, the relevant
‘date is 01.10.1991 and the seniority list on that date
must be considered for promotion. The D.P.C. has to
consider the relevant date as per rules and as per
Government orders for fixing the zone of consideration
for the vacancies of a particular year. We have not
expressed any opinion on this point on the R.F. and,
therefore, we leave it to the D,P.C, to decide the

date on which the seniority list should be considered

for the vacancies of a particular year,

Another grievance made out is that the same
yardstick which applies to the vacencies of 1991-92
should apply to the subsequent _years also. There

cannot be any dispute on this point and we have made

it very clear in the order that for all the vacancies
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is rejected by circulation.
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of 1991-92 and ubsequent years, year-wisevvacahcies
has to be taken into consideration ana senjority of
the officers of the relevant vacancy year mustvbe '
considered for fixing the zone of consideration.
Since tﬁis point is already covered by the judgement,

there is no necessity of reviewing our judgement;

4, For the above reasons, the Review Petition
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