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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAI

)
UA;@p. 623/97

%wankM# this thg I3ih _day of Aﬁﬁvﬂ} 1998

CORAM: Hon'ble Shri D.S.Bawsja, Member (A)

Vasant Kashinath Athavale,

R/o Unit No.1, Bharat Nagar
Cogop.Hsg.chy.Ltd., Near
Dombivali Gymkhana, Kalyan Road,
Dombivali(E), Dist,Thane.

By Advocate Shri E.R.Naik ees MApplicant
v/s. |

The Union of India through
The General Manager,
Western Railuay,
Churchgate, Mumbai.

By Advocate Shri VQS.Nasurkar ... Respondents
C.G.5.C., '

i

. O0RDER

(Per: Shri D.S.Baueja,Member (A)

The applicant was appointed as Assistant
Coaching Clerk on Central Railuay on?@ﬂ.3.1962.
During the course éf service, he was issued a
major penalty chargesheest dated 22,7.1981. An
enquiry was conducted and findings were submittsd
by the Enquiry Officer on 34241983, Basedvon the
findings of the Enguiry Officer, the disciplinary
authority as per order dated 29.4.1983 imposed
punishment of dismissal from service., The applicant
made an appeal against this order but the appeal was
rejected by the appellate authority as per order dated
30.5.1983, Applicant then filed a Mercy Appeal on
11.7.1983 uwhich was treated by the respondents as

Review Petition. The Review Petition was disposed
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of as per order dated 18 48,1983 modifying the
punishment of dismiésing from service to»removal

from service. The Revieuing Authority also indicated
in the order that if the applicant wants reappointment
on humanitarian graﬁnds, he may apply for the same
separately. The applicant made a representation on
24,8,1933 requesting for reappointment. As per order
dated 5.10.1983 the competent authority alloued
appointment of the applicant as a Train Clerk as

a frash appointee for all purposes. The applicant
joined on the post of Train Clerk on 6,10.1983 and
finally retired from service on 30,6.1992, The
applicant was not given any pensiqn on retirement

as he had not compieted the required period of

service uwhich makesﬁg@eligible for ‘getting the

benefit of pensions The applicant claimed that

he is entitled For:grant of pension as he has completed
more than 29 years;of service including fhe period of
service befors impésing penalty of removal from service.
Being aggrisved, the applicant ha@)filed the OA.NO.
1081/95. This OA, was disposed of as per order dated
14,11.1996 with the direction that applicant may
represeht to the Department with regard to pensionary
benaefits and the respondents shall consider the
representation within a period of four months, The
applicant accordingly made representation to the
department on 9.12,1996, His representation has been

r§%§?ted as per the impugned order dated 23.4,1997.

Feeling aggrieved by this order, the present OA, has

besn filed on 7.7.1997 seeking the reliefs as under 2=
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(a) to quash the impugned order dated 23,4.1997,
(b) pending hearing and final disposal of the
application, to dirsct the respondents to release
the provisional penéion under Rule 10 of the
Railway Service (Pension) Rules, (c) Respondents
he directed to releass the pensionary benefits |

WeBef e 304641992 raﬁrogbectiuelyu

2. The applicant has based his claim for

reliefs as detailadiggégggpn the following grounds $=

(a) the Reviewing Authority as per order dated

1848.1983 had placed a condition that the appeal

of the applicant uifh regard to the punishmant of
dismissal can beAcoqsidered only if the applicant

wants reappointmention humanitarian grounds. Aeccordingly,
there was no alternétiue with the applicant but to

make a request for feappointmént. The reappointment

as per the order dated 5.10,1983 haa,bean granted

with theiéiag{stipulation that reappointment in

service is for all purposes. Thisudld imply that

the applicant was entitled for all the benefits which

are normally available to the confirmed employee and
therefore he is antitled for pension counting the entire
period of service from the date of initial appointment.
(b) The rSSpandeﬁts have rejected his claim for pensionary
benefits stating that his case does not fall within the
ambit of the provisions @% Para 309, 310 of the Railway
Services (Pension) Rules., Such a vieuw of the respondents
is arbitrary and irrational as the applicant is entitled
for the pension under Rule 6 of the Railway Services

(Pension) Rules,1993.
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3. The respondents have contested the claim

of the applicant through written reply. The respondents
have submitted that‘fhe Tribunal in the order dated
14.11.1996 in DAoNﬁ4 1081/95 had directed the applicant
to make a representation to consider his cass for grant
of compassxonate[Eféﬁg%?~k;;1n terms of Parﬁ;@%{ and
310 of the Manual of Railuay (Pension) Rulass/ Accordingly,
the representation Has been considered and the same has
been rejected as the case of the applicant does not fall
within the provisioﬁs of the rules contained in Para 309
and 310, The applicant was given a fresh appointment

on the humanitarian,grounds and service rendered
thereafter on Freshgappdintment is to be only counted
for the purpose of éension. Since this period is less
than the period req&ired for entitlement for pension,
the applicant is not eligible for grant of pension,

The claim of the apﬁlicant for considering the period

of service before iﬁposing the penalty of removal from
service cannot be cSnsidered for pensionary benefits

as per the extant rules. In view of these facts, the
respondents maintai&bw that there is no merit in the
claim of the applicént. Respondents have also 6pposed
the application on the plea that it is hit by limitation
as the relief is claimed for the cause of action which

arose in 19%%\by filing the present 0R, in 1997, OA,is also
not maintainable as punishment was imposed in 1983,

4o The applicant has filed rejoinder reply
rebutting the averments of the respondaents in the
written reply., The applicant has reiterated the

grounds taken in the original application,
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5 Heard the arguments of Shri E.R.Naik,
learned counsel for the applicant and Shri V.5,
Masurkar, learned counsel for the respondents

respectively.

6o During the arguments, the learned counsel
for the applicant has relied upon the following
judgements of the Apex Court :- (a) S.ReBhanrale
vs. Union of India & Ors, AIR 1997 SC 27 (b) Major

G.5.50dhi vs. Union of India (1991) 2 SCC 371,

i

7. The raSpéndents have contested the

application pleadigg that it is not only barred by
limitation but is élso not within the jurisdiction

of the Tribunal. Respondents have stated that the
applicant retired in 1992 uhen the cause of action

arose and the present OA, is filed only in 1997 and
therefore the claim of the applicant is hit by limita-
tion. The respondents have alsc statea that since the
applicant was dism%ssed from service in 1983, the claim
for counting the pgriod of service for purpose of pension,
the cag%a of actioh arose in 1983 and therefore the

matter is not uithin the jurisdiction of the Tribunal,
These objections o% the respondents are not sustainable
keeping in view thé fact that the applicant had earlier
filed OA.NOJ. 1081/95., This DA, hé@ been disposed of with
the order dated 14,11.,1996 with the dirsction that the
applicant may make%an application to the rBSpondents

with regaid to his;pensiona:y benefits and the respondents
shall coﬁsider the representation ana pass an order within
a period of four months from the date of receipt .of the

representation. In pursuance of this direction, the
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respondents have passed the impugned order dated
23.,4+1997. * The present OA, has been filed by the

applicant challengéng the order dated 23,.,4.1997.
fac
In view of thlslyltuatlon, the OA, is neither hit
within

by limitation nor not being éppuhe jurisdiction of

~the Tribunal, JSince the plea of the respondents

with regard to the;limitation has been not accepted,
the judgement in tHe case of S.R.Bhanrale Qs. Union
of India & Ors, which has been cited by the applicant
to repel the ground of limitétion does not call for
any consideration ﬁo determine its applicability to
the case of the ap#licant. ‘

8. The respondents ddring argumanfs have also
raised the issus of the application being attracted

by tggtprinciples ?F res=-judicata, although this has
been/clearly stated so in the written reply. On going
through the order éated 14.11.1996, it is noted that

the applicant had filed the OA, claiming the entitlement
of pension countiné his predious service., Housver,
during the argumanﬁé, the agplicant conf ined his

rgmr e

pleadings to consideration [H”_ .___Jof his case

T ey
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for payment(jﬁ compass;onatetgfént in terms of Para
309 and 310 of Manual of Railuay Pension Rulesz Phough

this aspect had been taken up in the grounds, but no

'Specific reliaf ha@}been claimed for the same., Keeping

this in view, the UA, was disposed of with the direction

that the appllcant may file a reprssentation to the

'rBSpondents for grant of comp3551onate(g£§ntJ}in terms

of Para 309 and 310, It will be relsvant here to quote

Para 2 of the order dated 14.11,1996pas under :-
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"2, The counsel for the applicant
confines his pleadings only to fact
that the previous service rendered
by the applicant from 20.3.,1962 to
2,5,1983, the date on which he uas
retired from service, would entitle -
him for consideration for compassion~
ate grant in terms of para 309 and
310 of Manual of Railuway Pension Rules,
It is seen that there is no prayer to
that effect in the OA, but, the applicant
has brought out the same in the grounds
for reliefs. In the absence of any
prayer this relief cannot be considered
in this OA, However, the applicant
would be free to submit a representation
to the administration bringing out all
the facts for grant of compassionats
grants in terms of Para 309 and 310 of
the Railuay Pension Rules, which the
respondents are dirscted to considered
within a period of four months from the
date of receipt of representation,"

{?} In the present OA), the thrust of arguments

is that he was givén fresh appointment with the stipulation
that its an appoinﬁment for all purpose which would

imply that he was éntitled for all the benefits which

are available to a!permanent employee. In view of this,
the applicant contends that he was entitiedlfor counting
his previous serviée from the date of initial appointment
as a qualifying se?vice for pension, Thoﬁgh the applicant
has made QSprayer for&é@ashing the impugned order dated

23 ,4,1997, but the main relief prayed for is for the

grant of pension on the date of retirement in 1992
retrospectively. it-is thus clear that the applicant

had agitated the issue of pension counting the entire
period from the date of initial appointment taking the
reappointment as continuous for all purpbses. From the
extract of Para 2 of the order dated 14,11.1996, it is
obvious that the applicant(diaﬂﬁagigzgg§:?§Tclaim for

pension and confined his claim to consideration of his
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case for grant of} compassionate (gréﬁ%tﬁ Keeping

this fact situation in focus, the applicant has
agitated the matter again which he had dropped

at the time of passing the order dated 14.11.,1996

and therefore the present OA, for the relief with
regard to payment éf pension counting of previous
service is certainly hit by principle[}of(::::Tﬂ‘—hﬂﬁfx>
res-judicata, A fresh application with this relief
is therefore not m?intainabled§ince the applicant has
also made a prayer{For quashing the impugned order
dated 23.,4.,1997, the 0A, is not being dismissed but
the consideration Bf the OA, is confined to the

%%ﬂief éhmber 8 (a).

-Gi} Respondents as per the direction contained

in‘the order dated 14.11.1996 have considered the
representation Foﬁ entitlement of compassionate ground
under Rule 309 an&*%10 of Railway Pension Rules(?nd

the same has been rejected by the impugned order. The
applicant has prayed for quashing of this-ordér but

no substantial averments have been made in support of
the same., The focus of the present DA.hgﬁigﬁt;ted to
the claim of pension counting the entire period of
service, The applicant has not made out a case as

to how he is ellglble for compassxonate//}agfygénd

in which way the order passed by the competent authority
denying the payment of compassionate @iﬁgﬁﬁ}lis illegal
and calls for judicial interference., During the arguments,
however, the applicant made a pleading that in terms

of the Rule 309 the competent authority was required

to pass an ordar with regard to the payment of pensicn
and gratuity and éince no such arder uas passed, the

applicant is entitled for payijnt of pension for the

period.
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(:tj The applicant cited thes judgement of
the Hon'ble Suprems Court in the case of Major
G+S.50dhi vs, Union of India as referred to
earlier to support this contention. I have
carefully gons thrdugh this judgement. This
judgement covers the case of Army Officer who
was dismissed From:service by court martial.

In this judgement,{it is held that since no
punishment of fo;?éiture of pension or other
service benefit;?E;Flictad by court martial,
the petitioner was entitled for these benefits,.
The applicant has dot brcught on record the rules

regarding the court martial to establish that the

provisions of the rules are similar to the provisions

of disciplinary proceedings pdvered under Railway

Servants (Disciplide & Appeal) Rules,1968, The

applicant during afguments maintained that the rules

are identical, Hoﬁever, in the absence of the relevent
rules, it is diffidult to accept this content ion From

the judgement, it is noted that a specific order was
required to be paséed with regard to forfeiture of
pension and othe: Benefits of service along with the
dismissal of service. The applicant (C_) could not

shou when asked whether there is any provision in the
Railway Servants (Qiscipline‘& Appeal) Rules which lays
doun that uhile imﬁosing the penalty of dismissal/femoval
from service, the specific order C:::::}under Rule 309

of Pension Rules ié also required to be included in the
punishment order. Further, on careful reading of Rule
309, it is noted that the rule does not envisagecpassing
of such an order while imposing punishment., In fact, the
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rule implies that no‘pensionaryvbenefits are

to be granted to the Railway servant who has
been removed or dismissed from service and

only on the discﬂ@tibn of the competent
authority payment of compassionate grant may

be considered., Keeping these facts in vieu,
the contention of the applicant is not tenable
and the judgement in;case of Major G.S.Sodhi is
not applicable to thé facts of the present OA,
and the relevant rulés by which the case of the
applicant is governeé.. The provisions of Rule
309 and 310 anvisage;payment of compassionate
@éﬁ@@i} with the intention to mitigate the hardship

which has been inFlicted(@é}Qothe punishment of
dismissal/removal. %his{§§§§ﬁ} is out of compassiond::B
and i1s not a matter 6? right, The compassionC::}has

been decidsd by the éompeteht authority taking all the
facts of the case. ?n the present case, the order

dated 23.4.1997 indicates that the competent authority
had shown compassioné::)to the applicant by offering

the appointment inSp;te of severity of offence. Keeping
this picture in vieué I am not able to find any inﬁ%@mity
in the impugned order which calls for quashing of the

Sane o

(109 In the light of the above discussicn, the

OR. is not maintainable on account of being attracted
by princip1%3 of reséjudicata in respect of the relief
for grant of pension‘and has no merit with regard to
the quashing of the impugned order dated 23,4,1597.
The OA, is accordingiy dismissed with no orders as

to costse.
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