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ORDER

PER : Shanker Raju, Member (J):

appl fcant- fn  this 04 has Impugned Uhe panel Formed of
Chargenen Grade 87 vide Impugned orders daled 20.08. Fashi and fias
sought: his inclusion he sald panel and in lhe allernale quashing

oFf The same.

e uring the pendency ofF Lhe 04 & stalus quo wWes accorded
o FELFD0N which was vacaled on B.9. 80 Aoplicant Filed

FIE-258,2002, seeking amendment in Lhe | oA, I;ﬁ ter alia, bringing In
Lhe decfsion of Uhe Fribunal  In 0A-IQ23/%  and  adding a0
St bional  prayer of Jdeclaring Che promolion oF the applicant
gB bed 2:9"“1 a8y as legell wilth all consequeniial benefits.
However, Dy an order dated I.5.2002 M was directed fo be placed

For Jdisposal, along with Ehe O4.

N dn pursvance of Rallwsy Board’s lellter Jdaled ,2'::‘.. f.83 ie
.«f:&':& been decided (o resiructure ceriain &*f*&&p 0T and 07 cadres,
which Jinclude reguliar c*a'dr&ﬁ: i Lhe open line esilablishment,
fnoluding workshop and production units and Che same  would not
sy o gx-cadre and workcoharged posis.  Applicant by an order
dafed 29,10, 83 was pr‘oﬂw.ﬁ'ed o Lhe post of Chargemsn  Grads 87

snd ever since he Is working on the asbove posi.,

. Respondents ™ by a ledtter defed S.1.9 inffiated .s&j&c;zf'z’cvr
Fore promelion of NG sLaFF and Ffor Fhal werillten fest wss Fixed on
O U N AU Aoplicant objecied o the same by  preferring &
represenialion  and under objeciion pariicipalted In the wrilten

tesl as well as viva voce, bul, however, nol qualified rhe ssme.



& penal was prepared of Chargemen Grade “B7 which did nol include
the name oF  Che applicant. avprehending reversion, spplicant

Filed the presend O4.

5. L Lwring the pendency of Lhe 08 one Lal Babadur Singh, who
was  promoted on  re-structuring From Chargemen Grade °B° fo ASF
A, IS0-28680  affer being regularised  as FLL s seale of
s,z é‘e:?e:?m?;a“z?a challenged his reversion in COA-IOZ3/9  and Fhe
covrdinate Bench by an order dated 1I5.1.88 allowsd the 04 by
Quashing reversion order snd declaring the applicant ss b viriey
been regularised by order daled 2. 10, 903, I 80 Far as #~Afs
Further proncelion s concerned, respondents are sccorded ! fherity
Lo give him an opporiunily and o pass a speaking order. Iy is
Iinformed Chat  now Ehe Fudomern it has been complied with in letter
and spiril and the applicant rherein bas beden retained in  the

Lromelional pos i,

8. Learned counsel of the applicant stated by referring fo
\ei'f:c«:»* res Lructuring order dafed 2LE LS an referring Loy
paragrapli-4  sialed Lhat he has been promoted under _s!"f;&* modi Fied
selectlon as Chargemen Grade 87 dgainst Lhe chainsresulbant
vaocancy which was vacated  on ,ofwmwffwz o prometion of Lal
8&'/‘;&@2{!‘ Singh From Chargeman Grade °B° (o ASKE and belng the next
asvailable Feeder cadre incumbent Lhe promolbion fs fn pursaance of
Lhe  regirvcturing _&wa‘ el an  fsolalfed ad  hoo prometion, &
mainiained by the respondenls. As such he cannol be reveried snd
L b cen tinved in the promoiional post, deewming it fo be &
r*é-:*gu!&v* promolion under Che rales. 18 Fs stalted hat decision i
Lal Bahdur’s case where the posi of ELE fhas nol been declared &
regular posl and &p,éofra Imesnnd ofF z".f.v&f apprlicantl therein on  regular
basils does. nob lie with fhe respondents o fake & oon Erary view
Ly staling Lhal Che poslt of  Chargemarn BT Flectrical was not

fncorporaied fn the resiructuring.
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A re is  Further staled thal Che applicanl should nol have
been subjecied Lo Fhe selection process &s he had glreadyv

qualified he modivied selection and was regularly promoled as
Chargeman Grade 87 as per Rallway Bosrd ‘s restructuring  ordse
clabed 20,0095, T fu  Further stalted Chal despilie having no
adverse record spplicant who had officiated as Chargeman By fgr‘

three yvears should have been empanelled as such.

& in s Ffar as awmendmnent Is concerned, i is sialed Lhal
having taken appropriste pleadings In the OA regarding subjeciing
fhe appllicant o & modified selection as per Rallwsy Board’s
letter and AIs promelion agalnst regular on chainsvacsncy which
has Fallen vacani on acoount of promeiion of Lal Babadur’s Lhe
amendment  which has brought in effect oF Lal Bahadur’'s case on

declaration Ifn the relielf clause and bthe spplicant’s promobion

was legal and proper would nol change Lhe nalure of sull  and is

consequenitial to Fhe presenil 08, as such Is perfecily in vrder &8s

per order 8 rale IV of Lhe CRC.

A Respondents £ reoly  took & prelininary  objectiion
opposing Lhe amendmnenl and ledrned c‘&uﬁ&:c&‘! For Lhe resporidert z;;rs
sfatfed hat decision fn Lal Bahadur’s case was available o the
applfoant in 1998 yel rhe amendmentl has been brought in MErch,
2o, As  Fhe spolicant bhes slepd over AIs righfls Che amendmnent
which changes e course of 1itigalion and is noel consequeniial
fo  Fhe marin reliel of the spplicani Is nol permissible ail Lhis
SLEge.

g’a‘.‘h Ft ifg Furiber sialted thal Lhe oA is barred by limiias z"z“o;r:
as & Judgement of coordinsbe Bench cannol give rise Lo 8 cusse oF
setion, as Lrhe promollion was made on 29.10.893 and Lhe challenge

oF Che spplicant in 199% fs barred by Iimitaiion In asbsence oF
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gny  MA For  condonalbion of delay each dsy’s delay has nol been
sxprlafned and the O/ fs malintsinable In view of Lhe decision of
She  Apex  Lourd in Stale of Karnalsks v. S.M. Kolrayya, 1396 SCC

(LAS) 14885.

2X. Iy is far*z;'f:w* stated thal the appliceni having appeared
in the selection and refled in Lhe weilfen exawmiantion buil  For
the notional senifority he was called For viva vece having neol
succesded In Lhal 1L Is nol open Ffor him to assall the seleciion
which fs barred in view of Che decision of Che Apex Lourd in
Madan Lal v. &fa z'xe;»&‘ of J & K reporied fn, (1995} 3 $CC 485. e
Y alzng sialed ths t" i & Fudicial r‘gw’a«_w it does nol Iie wilh bhe

A}
rribunal fo it over as an appellate aulbority over the declision

oF Fhe seleciion commiiiee and to scrulinize he relalive merils
oFf  Fhe candidates In view oF Che decision of Che Avex Courd in
Auldip Chand v. Stale of Himachsl Fradesh, Lo (4 See 338, It
F8 Further stated thal the aspplicant who was given ad Aoo
promelion wilh Lhe sltipulalbion Chal Cthe same would nol besiow any
right wupon  hBim  to oleim regular promolion he Is Lo be reveried

and IF he fs atb all aggrieved by Che order dafed 20.8.890 he hHas
fo exhaust Fhe stafuiory rewmedy ofFf appesl envisaged undsr Rule 18

(iv} (&) of the SRaillwsy Servants (Oiscipling & Appeall fules,

LBSE,
L2 On merils too, FE fs siafed Chal in terms of Kallway

Bosrd’s lefiter daled 25 1 93 post  of  Chacgeman Grade T8 on
@lectrical side has nol been upgraded and the applicant was nol

given benefil of promobion againsit resiruciuring.

ZJ. e have carefully considered Che rival conleniions of Lhe
pariies and perused the mabterial on record. Applicant it Ehis O
has  praved alternabively For quashing Che panel or includs his

name In Che panel, deleling the name of Lhe Junioracst. fitheress
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by way oF an amendmeni applicant on lLhe slrength of Uhe decision
in 0a-1023/96 bé:é:/(b fo declare his promobion as regular undse Che
modified selecltion procedurs envisaged In the restruciuring order
oFf Che respondenis. In our considered view bolh Lhese relielfs
are nol conseqgueniial o each olher and by alilowing Lhe amendmnenl
fhe course ofF 1itfgation would be changed. Fhe asforesaics
amendmnent in Ffactl materially allers Che cause of aclion & well
as relielr praved Ffor which [s nol peraissibile uvnder order & Rule
28 of CFEC. As such The amendmenit cannct be  allowed. Moreover,
decision fn Lal Bshadur ’S case was delivered on 15.1.98 which was
I the fnowledge ofF  Che appliceni bul sUill Dhe same has beert
bhrought fn Shrough an MR Filed in March, 2002 Aforesaid
amendnenid, which malterially aliers he na z'br*&‘ of ;"f:ce suil wilhout
being supporied by any applicaiion Ffor condonsiion of delay
AHaving nol explalned Uhe same sulfecs From delay and laches and
8 npol peraissible wunder Seciion 2i 0 of  Lhe 4&?2’{:1’3 Ersiive

Fribunals Acl, 1985, Eeing sogrieved by a paned daled J0.8. 87

HE
envissged under Rule 18 (Iv) of Raillwoy Servanbs (Oisciviine £

appeall Rules, I988, an order which varies o a Jdisadvanisge of

any service conditions efe. of 8ailwsy Servenéi 7L [ Incumbedn &

wpon hAim Sl prefer  an  appeal. aAs Che spplicant fias Ffailed fo
prefer an appesl sgainsi Chis panel Che 08 Is pre-maiuvre and 1s

Fiable fo be dismissed on Hhis ground alone.

L, In so  Ffar as confeniion of Che applicant That in Laf
Habadur 'y case {supral having held Che prwﬂwz"j&h on regular basis
a8 FLO, respondents cannol  fake Lhe ples Lhs z:"‘ Ehe postE of
Chargeman Grade 50 plectrical was nob  Included in  the
SE ::".?‘ua‘.i'zrf*z’r15¥ Seheme s nob well Founded, &8s vacailion oF hils
posl by promelion  ofFf  Ehe Ifncumbdend & vacancy had ariser éwd
being the senioraost fn  Che cadre the spplicani’ was  rfghily
promoled by oan order daled 28.10.98 and Lhis promolion cannot .b-&*

freated as an adhoc by She respondents s concerned, we Find Dhal



Lhms ?'m’b%w&'! while golng inte he Isswe of reversion of Che
appl feant  fn  Lal Bhadur’s case (supral merely on Lhe basis Lhai
She applicant thereln was working on ad hoc basis since 1980  asg
ELL presumed thal  Fthe vacancy exisled deemed Lhe spplicant s
regular appolniee on Lhal posi Lhe same would f:og:" be  suflfficient
fo  hold Fn view of & .s,cvc:«*c~z;fi'a~ agwerment of the respondenits Ehal
Lhe chargement grade 87 on Che elecirical side has  nol been
fncluded in Lhe res zfrixc*i‘m‘fﬁg, as such the promolion given fo Che
applicant aas purely ad foo  and nol against  Lhe /ﬁwdz’i"z’&&
procedure.,  Had TP been so, Chere would fave besn & 2 wmenfion o

Ehis effect in Che order of promolion.

L5,  As Lhe  aped z."cfan & had p&'mi"fc:zfmé' fed fn She selection
process and despile falling in werillen 'w&wu’n;a? Lion, couniling AHis
nobionsl seniforiiyv .%t‘?é‘f‘/(& was allowed to appear in Che viva voce
gricd Fherealler 8 he could nol gualify Uhe same in absence oF any
malafide or violation of Fhe procedurast rules 78 fs nol open Lo
Fhe applicant o ha ve challenged Lhe seleclion procedss and is
sgtopped From faking t."f:é same which rs nol fegelly susfainable in
view of Fhe decoision of fhe Avex Courd in . Madan Lal’s case
{supras .

Z&. The  promelion of fhe applicantl as Chargeman 87 was only
& SLop gEp arrangment with a stipulation Chal Shis would nof
contfer an Indefessible righi upon Uhe applicant o be regulairsed

a8 fhe post of Chargeman 8T undispulediy is & slection posi s

was o be Filled up alfler the seleclion process nolilfied by Lhe
respondents by Lheir leller defed .19 Having Ffafled Lo

s lify the same has no legal right o continue as such.
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£, frr Lhe resulil and having regard fo fhe  reasons  recocded
sbove, aspplicantl has Falled Lo esisblish a prima Faclie case For
our interference. No Infirmiiy Is Found in the panel prepsred by
Lhe respondenis. The 084 fs berelfl of wmerili and is KeCordingly
dismissed. No costs.
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