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Shri Uday Warunijikar, Appliicant,
VERSUS
Union of India & Another, Respondents,
‘ Advocate for the
Shri R, K. Shatty, Respondents.,

\
A

CORAM : Hon’ble Shri B. N. Bahadur, Mamber (A).

Hon’ble Shri 5. L. Jain, Membher (.J),

(i) To be referred to the Reporter or not 7 >2<>
(i7) Whether it needs to be circulated to other }*

Banches of the Tribunal 7

(iii) Library. f

> 4 (B. N. BAHADUR)
- MEMBER (A)
o8%
AN



CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

QRIGINAL APPLICATION NO.,: 598 of 1997.

Dated this Wednesday, the 23rd day of January, 2002,

CORAM Hon’ble 8hri B. N. Bahadur, Member (A},
Hon’ble Shri 8. L. Jain, Member (J).
Nanik Vitthal Kadam,
44/1/A, Kharadi,
Chandan Nagar,
Pune-Nagar Road,
Punae — 411 014, e e Appticant.

{Ry Advocate Shri Uday Warunjikar)

VERSUS
1. The Commandant,
512, Army Base Workshop,
Khadki,_Pune - 411 00%.
2. The Applicate Authority
at Headguarter, Technical
Groun, EME Delhi,
Cantonment 110 011. e Respondents.

{(By Advocate Shri R. K. Shetty)

ORDER (ORAL)

PER : Shri B. N. Rahadur, Member (A).

The Applicant in this case comes up to the Tribunal
challenging the orders of penalty imposed on him after a
departmental enquiryPTas also the decision of the Appé??ate
Authority Confirmin9 fthe aforesaid decisions in appeal. The
facts of the case, in gist, are that the Applicant who was
working as Blacksmith in the Army Base Workshop, Khadki, Pune was

charged .. sheeted for an act of gross misconduct for enrolling

empioyees of his workshop as members of one Panchratna Lucky

Draw Scheme, Hadapsar, Pune,. Details are provided regarding
collections made and the 1inference 1is that he has cheated
2
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employees to the tune of Rs, 76,850/-. (Unfortunately, the copy
of Articies of Charge is not filed by either side in O.A.).

However, we have seen the original file shown by Shri R. K.

‘shetty and find that the reproduction of Articles of Charge made

by the Enguiry Officer in his report as on record at page 76 of

the Paper Book is correct and true.

2. The Respondents 1in the case have filed a Written
Statement, resisting the cliaims and allegations made in the 0.A.
They state that there is no infirmity in the enquiry which bhas

heen conducted. Also, that it is only after full fledged enquiry

-and the estabiishment of serious charge that. the penaity has

been awarded. Further, that this pun{shment is in no way grossiy
disproportionate to the misdemeanour. This is a broad stand of
the Respondents. Qther averments, as made in the O.A. by the
Appiicant, and the stand and arguments taken by the Respondents
were argued in great detail by the respective Learned Counsel on
hoth sides, nameiy -~  Shri Uday Warunjikar appearing for the

Appiicant and Shri R. K. Shetty appearing for the Respondents.

3. Arguing the oasejfor.the’App1icaht; his Learned Counsel
took four broad points of arguments. The first one was that the
decision was perverse and that, thié was really a case of no
gvidence. The second point was that the misdemeanour alleged did
not amount to misconduct at aill. The third‘ point made was
nrocedural,in that, it was alleged that illegible copies of some
documents were provided to the Applicant. The - final argumant
taken by the Applicant was that the penaliy imposed was grossly

disproportionate to the misdemeanour,
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4, Amplifying these point of argument, the Learned Counsel

first took wus over the detailis of evidence on record. We have
gone through this with his assistance during argument,

especially, the various statements for examination/cross

ot
[

examination of witnesses brought in by both sides. It was h
vpaint made with reference to this evidence by Learned Counsel
that the evidence was grossly inadeqguate and éontrary to
conciusion drawn and no reasonable pefsmn would take a view

passed on this evidence that the decision arrived at was Jjust.

it was a perverse decision according to the Learned Counsel.

5, Another important point made was that the misdemeanour
alieged did not form a part of misconduct. 1In fact, Learned
Counsel sought'ta take recourse to sub-clause (a) to Rule 15(2)
of C.C.5.(Conduct) Rules to state that the Applicant was, in
fact, engaged in work of a honorary, social and charitahle nature
and that all he was doing was coliecting some money on hehalf of
Chit Fund where his brother was one of the Qrganisers. Learned
Counsel stressed the point that even though the Appiicant had
collected subscription, this could not be led to conciude that he
was guiity of cheating. He stressed the word "cheating” used in
the Articles of charge. A short point was also made by Learned
Counsal on  the aspect of illegible copies supplied and finally

the point regarding gross disproportionate was argued,

6. Arguing the case on beﬁé?f of the Respondents, their
Learnsd Counsel, Shri R. K. Shetiy, described the details of
the fact as covered in the Written Statement and also brought
bafore us the original file of the Department. It was pointed

4
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out that a serious complainl was Tooged by some employees of the
Workshep where details were provided in regard to the acts of
collection of money and subscription for the c¢hit fund by the
Applicant and ‘a]1egation made that the promised prizes were not
provided. Also the promise regarding provision of a minimgm
prize of Black & White Television was not kept. Learned Gounse]l
showad a number of original receipts which admittedly were passed

by the Appnlicant for coilection of subscription.

7. Shri Shetty took wus over the enquiry report in some

n

to make the point that evidence was correctly appreciated
and that this was certainly not a case of no evidence, as
ufficient evidence was availahle, Learned Counsel dweitf at some
length on the aspect of use of word ‘Cheating’ and stated that it

was used in the connotation of the a11egations made .,

8. Learned Counsel for the Applicant, Shri'Uday Warunjikar,

in a brief reargument, drew our attention to the decision of the

oy

Hon'bla Supreme Court in the matter of Bank of India & Another
V/s. Degaia Suryanarayana (AIR 1999 SC 2407) to make the point

that this Tribunal could indeed go into the evidence to ascertain

the point as to whether the decision was perverse,
9. We have carefully considered all papers aon record and the

arguments made at length before us by the respective Learned

Counseal. In ragard to the point about the evidence in

-y

discipiinary enquiry, its appreciation, etc. we did go throug

the svidence on record mainly the statement of Withesses, <«ross
examination, etc. Gur gaing through of this evidence was made
eoe B
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within the restriction of the settied law in mind, namely - to
ascertain whether there was any aspect of malice or whether the
decision could bhe termed as nperverse, etc, Maintly, we went
through  this to ascertain if this could indeed be a case of no

evidence. It is seen that Applicant has admittediy collected

money as described in the case. Aiso, that it was not a case of
one or two receipts or a stray example of money colleced which
couid have been ignaored as a stray incident., He has

syatematically propogated the chit fund, the fact of his brother
heing a organiser 1is certainly relevant and he has passed
recaipts after receipts over a period of time. In this

connection, the charge mad

D

is specific giving details aithough
the word ‘Cheating’ is baing used. The specific point  made is
that Rule 15 and 16 of the C.C.8. {(Conduct) Rules has been
infringed. On careful consideration, we cannot come to a
conclusion that this 1is a case of no evidence. Although some
stray depositions do go to create some doubts regarding applicant
pocketing money coliected, but there is plenty of evidence in the
Written Statement/s themselves to show that the Applicant was
taking a active, and more than active, role in the co??e¢tion of
money for a Chit Fund which was organised by persons including
his own brother, admittedly. The argument that thekdecisimn is
parvarse cannot be sustained in the face of evidence which can be

certainly taken to be sizeable and ciearly against the Applicant.

1G. We now. come to the ground taken by the Learned Counsal

for Applicant that the misdemeanour alleged was not a misconduct

at altl, Iin this connection, as referred to above, we have gone
.
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through aforesaid Rule 15 of the C.C.8S. (Conduct) Rules,. The
entire rules prohibit such kind of activity as could be seen from
a total reading of the Rule., The only part of the rule on which
the Appiicant depends is as contained in Rule i6(2)(a) where it
is stated that a Government servant may without, previous
sanction of Government, “undertake honorary work of a social or

charitable nature.”

1. We have carefully gone through the facts of the case and
are no way convinced that the work done by him was of a honorary,
sacial or charitable nature. He was promoting an activity which

Wa

n

certainly not social despite the occasionally display in
its advertising about fund being used for reconstruction of a
temple., The basic rules prohibit his engaging in such lactivity
and this factor cannot 5@ forgotton. We aiso cannot forget that
although ha may not be highly placed in the heirarchy of the
organisation he works, for he is the responsible worker in the
Army Rase Workshop and his angaging in this kind of’ activity and
feading to unrest among his colleagues adds to misdemeanour,

which 1is clearly a misconduct in tarms of rules, in the first

12, i the ftechnical point emphasized by the Lesrnad
Counsal, Shri Uday Warunjikar, that no cheating could be proved

or that it could not be proved that he had defalcated the amount,

ot

it has to be stated that the Articies of charge itself clearly

D

mentions the collection of stipulated sums of money for 19 months
from 21 individuals and the word "cheating” has to be construed
in the context of preceeding description. The Enquiry Officer,

-
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as reapeatediy pointed out by Shri Shetty, comes  to the conclusion
in respect. of Rs. 43,000/-. Be that as it may, this is not a
case unde} the I.P.C., in a c¢riminal court, where it has to bhe
estahiished whether the meaning of word ‘cheating’ will have to
be taken with reference to the Indian Penal Code.  Here the
meaning of the word will have to be taken in the context of the
charge against the Applicant, as made out 1in the Art1c1es of
Charge. Certainiy, it could bé’ taken that the conduct 1is
unbecoming of the Government servant and there 1is vioiation of

the rule cited, as indeed charged. We do not consider it

necasasary to give any importance to the aspect of iegible copies

¥

not, provided as at the very time of appeal also it is stated

i

vaguely that copies of “some documents” wera not provided

carrectiy.

13. However, we now come to the aspect of disproportionate

nishmen

P

., as argued by the learned Counsel, It must

«

nature of m
be remembered by us at this time that the penalty imposed by the
competant authority on an emplioyee can only be interfered within
a QErY exceptional circumstances where it is S0 very

disproportionate that it stands out as a clear act of injustice.

)

Tn fact, in one judgement it has aiso been settled that it should

he such that it shocks the conscious of the Court. Be that as it

may, we are. not convinced that there is a case Tfor interferring

X In view of the above discussions, the G.A. is hereby

dismissed with no order as to costs.

P - _ JoBatetee -
(8. L. JAIN) {B.-N. BAHADUR)

MEMBER (dJ). A MEMBER (A).
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