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a. Joint Director Establishment (N)
Railway Board, Rail Bhawan,

New Delhi. .
"..Respondents

(By Advocate Shri $.C.Dhawan)’

QRDER

BY _HON’BLE_SHRI_GOVINDAN S. TAMPI,.

This combined order seeks to dispdse of two
“identical Original applications filed“ by similarly
placed individuals. The points'ra' ed - them are
similar, argumenté Eéised andlﬁont stad are identical
and were made in common oral submi sions.

» 4 N

2. (ij Qﬁ_ﬁgﬁg[éz_ﬁas beeﬁ filed by Smt.
y.v.Lad and 20 ors., all empléyees of Western Railway
challenging the selection process for promotion to the
grade of Office. Superintendents held on 20-4-97 on the

grounds of alleged procedural irregularities .

(ii) 0A__537/97 has ~ been filed by Smt.
U.S.Mahajan and 38 othefs, also employees of Western

Railway challenging the same selection process.

3. Heard Shri $.P.Kulkarni, learned counsel
for the applicants in both the appliéations and Shri
S.C.Dhawan, learned counsel for the respondents, again

in both the applications.

4. ReleQant facts‘.as brought out in the
idéntical pleédings in the two OAs that the applicants
who ?oined as Junior Clerks in Stores Department of.
Central Railway in the grade of ‘Rs.. 950-1500/~-,
became Sr. Clerks in the;gnngég?shs_ ‘ 1200~2040/~

through a written examination and became Head Clerks



N/

in the grade of Rs. 14002300/~ on
seniority-cum~fitness basis. Twelve (12) applicants
in OA 448/97 and nineteen (19) applicants in 0& 537/97
are already working as ad hoc Office Supdt. Gr.II in
the. scale of Rs. - 1600~2§00/~ from 1995-96 onwards
whiie‘ﬁrgmaining 9 applicants in 0A 448/97 and 5
applicants in OA 537/97 are seniors (- :.cw | - s to
many Lﬁ\:’v\e‘b been perm"itted to appear for the test held
on 20 & '21-5-1997. In efms of Indian Railway
Establishment Rules, Rule 214 \(c) (i) IREM, only those
with two .years in the feeder cadré~are permitted to
appear in the written tedt for promotion. Railway
Board’s order also permit allocation of notional marks
for seniority for senior employees twice. Further in
the examination for,promotion to the highest dgrade in

the category, objective type questions up to 50 %
elaéticity inl_the percentage is permitted. For Jr.

Clerks wultimately Office Supdt.II is the only
s+
promotion inl}ine, The appliignts'allege that in the
impugned select{on the respondents had not followed
the above laws and hot‘prepared the list of candidates
after duly observing the procedure laid down by the
Railway Board as (a) .even fhose-who have not completed
2 years as Head Clerks were allowed'to appear in the
writteh test/viva-voce (b) senior employees were not
given notional éeniority marks In terms of - Railway
Board”s directions .of 5-12-1984 (c) objective type
questions were conspicuously omitted, (d) no question
on Rajbhasha was included (e) vacancies from 1991 for
é years were pooled ﬁ;;d together.which ‘has denied the
seniors”® chances for taking the examination when they
were eligible and (f) juniors having just two years of

service or even less were equated with seniors like
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the applicants with more than 5 vyears, by the
enlargement of the zone of consideration resulting
from tﬁe pooling of vacancies which has given
unintended benefit to otherwise ineligible Jjuniors
employees who could not have found places in the
eligibility zone for the years 1991-95. Though the
applicants had protested against this battern adopted
through the service unions, it did not evoke any
proper response and the respondents had gone ahead
with the selection proceedinés even at the likely cost
of reversion to’ some of the applicants. The
respondents also had bunched candidates by formulating
zones of consideration for the purpose of viva-voce in
such - & manner that sgme o promoted in 1986 came to
be in the same bat ome one promoted in 1993 as
Head Clerks. In wview[/of the sbove the applicants
cﬁallenge the éctjon of the respondents on the
following grounds :z-

(1) Rai}way Board’s orders wﬁich are mandatory
in nature) especiaily 'having been issugd in
consultation with 'Permaﬁent 'Negotiating Machinery
(PNM) with regard to | setting of objective type
questions, compuléory quesfions ‘up  to 10 % on

Rajbhasha have not been honoured.

(ii) As many as 11 candidates who were
promoted as Head Clerkson regular basis on 14-6-95 and

who were thus ineligible to take the examination were

mw o bt :
2 - & This was protested by the' representative

Associations as well.
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(iii) Oepartment of Personnel and Training oM
dated 12-10-1990, which prescribes the selection by
drawing eligibility zone with reference to yeaf wise
vacancies has not been followed and the bunching of
vacancies had given undue advantagé to junior persons
who could not have been permitted to take the
examinatién at fhe exams been done on yearly basis.
This was also against the decision of the Hon°ble Apex

Court in the case of Krishan Chander Vs. UQL (1987

"(4)  ATAC 668) and Basava _Sindivale Vs. UOI (1988 (1)

SLJ 335) violating the selection'pro ess intiating on

31-1-1997 with subseqdent letters.

le variati between

s

the posts notified and those bctuallyL’on promotion

(iv) There is con

from Head Clerk to Office Supdt. Gr.II, which shows
that the filling of the vacancies has been arbitrary.
In fact 40 vacancies had remained unfilled. '

(v) There has been.arbitrary expansion of the

zones of consideration to accommodate the favourites.

(vi) The.question papers had many defects and
a few candidates were éhown as outstanding, all of
whom belonged to the Purchase Section on account of
many questions relating to Purchase B8ranch being
included. Some of the épplicants who did not qualify
the merit process were from S.T,Cétegory. Therefore,
the “best among the .failures ought to have been
considered;.

(vii) The questiéﬁ on Rajbhasha was not made

compulsory which should have been done.
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5. In view of the above, following reliefs

are claimed :-—

(a) This Hon’ble Tribunal be pleased to call
for the concerned file, Notings and Railway Board
Circulars, for ‘appreciation of factual position for

justice.

(b) Hold énd' declare process 'of. selection
intiated by the refipkndents on 20-4-1997 vide Exh.A-2
for promotion to Offjica-Supdt. Grade-Il as arbitrary,
illegal and viofatiye of Railway Board drders and

Recruitment Rule/, eligibility conditions.

(¢) Oirect the respondents to c¢ancel the
proceedings "held so far and hold fresh Examination in
accordance with procedure'and rules, Railway Board
Orders etc.

. .
(d) Direct the respondents not to promote the

Selectees as per Selection held in May, 1997.
(e) Hold and declare the last‘sentence in Rule
215 (a) IREM as unconstitutional, illegal, arbitrary

and ultra-~vires.

(f) aAny other and further relief as may

be deemed fit and proper by this Hon’ble Tribunal.

(g) Cost of Rs. 15,000/~ be awarded.



6. In fhe Miscellaneous Petition, the
applicants repeat that the selection of 76 persons
made during May, 1997 was incorrectly done and those
selected should not be permitted to join duties as
Officé Supdt.Il by reverting those of the applicants
who - are already working .as ad hoc Office Supdt.

Gr.JII.

7. In almost identical reply filed on behalf
of the respondents on 22-9-1997 in 0A 448/97 and
3—10—1997 in 0A 535/97, the esponéenté state that
both the applications | a mis-conceived  and
non-maintainable. . They indica e\¥hat the selection of
the candidates for empanelment having been issued on
30-6-1997, the non~joinderjof nécessary parties whose
interest will be hurt, if the 0A succeeds, makes the
apblications liable to be dismissed. According to the
réspondents they have not committed any procedural
irregularities or flouted any Provision of the Railway
Board's Circu{af and deny that any ineligible
candiddtes was allowed to participate in the selecfion
proégss. All the respondents have béen allowed
notional seniority markslin terms. of Railway Board’s

Circular dated’ 5-12-1984. The application is,

therefore, 1liable to'be dismissed on that count as

well. -Notification for selection for the post' of
Office Supdt. Gr;II in the scale of Rs. 1600-2660/~
was issued along with list on 29i eligible candidatesi
who were working as Head Cierks in Staores Department.
Out of these 291 candidates 271 presented themselves
in .the written test held on 12-4-1997 and 20-4-1997.
109 candidates became eligible for the viva~vﬁce test

out of them 12 had become so eligible by addition of
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notional seniority marks in terms of Railway Board’s
letter dated 5-12-1984, one SC candidate came in by
relaxed standards and 3 ST candidates got in being the
best among the failures. None df the applicants could
become eligible as they did not get the requisite
qualifying marks in the written test even after
addition of notional seniority marks. Therefore, they
were., not correctly called for viva-voce test. The
applicants ‘cannot have any grievance dﬁ the séme and

they cannot now turn round and\challenge the said

selection process. Having \p ticipated in the

selection process but failed to make the grade. they
had subjected themselves to caléﬁlated risk and have,
therefore, fo bear the conséquences They had not
raised any objection to | the 1list of eligible
candidates circulated on 2-4~1997, when their names
were also appeared. It was only after the declaratio
of ‘the results of the written test on 30-4-1997, the
applicants sought to challenge the selection process
which was tota{}y .improper as the letter dated
30-4-1997 had clearly étated that the candidates have
been called for Viva“Voce:test in terms of Railway
Board’s letter dated 5—1&-1984 which provided for
addition of notional seniority. marks. to those

candidates who had not obtained 60 %2 in the written

test.
8. Rule 215 (a) in IREM Vol.I, reads as below :

"Selection post shall be filled by a positive
act of selection made with the help of Selection
Boards .- from amongst the staff eligible for selection.
The positive act of selection may consist of a written
test and/or viva-voce test; in every case viva-voce
being a must. The staff in the immediate lower grade
with a minimum of two vears service in that grade will
only be eligible for promotion. The service for this

n
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purpose will include service, if any, rendered on ad
hoc basis followed by regular service without break.
The condition of two years service should stand
fulfilled at the time of actual promotion and not
necessarily at the stage of consideration.”

Therefore, the condition of eligibility of two vyears
of serviée for being called for the selection is to be
reckoned at the time of actual promotion. Further,

selection process is detailed in Rule 219 (g) as below

"Selection should be pade rimarily on the
basis  of aver all merit, but the guidance of
selection Board the factors to be\talen into account

: Max.Marks Qualify.Marks
i) Professional ability 50 30

ii) Personality, Address, 20 . -
lLeadership & Academic
qualification.
(iii) Record of Service . 15 -
(iv) Seniority 15 -
: - (i) The "item record of service’

should also take into consideration the performances
of the employees in - essential Training

. Schools/Institutes apart from the examining CRs and

other relevant records. -

(ii) Candidates must obtain a minimum of 30
marks in professional ability & 60% marks of the
aggregate for being placed on the paneél. Where both
written & oral tests are held for adjudging the
professional ability, the written test should not be
of less than 35 marks and the candidates must secure
60 2 marks in written test for the purpose of being
called in viva-voce test. This procedure is also
applicable for filling up of general posts~provided 60
2 of the total of the marks prescribed for written
examination and for seniority will also be the basis
for calling candidates for viva-voce test instead of
€0 % of the marks for the written examination."

Q. Therefore the candidate should get 60 %
marks in the written test before he is declared
eligible for the viva-voce test though ailocatién of
notional marks for seniority . is also added for
determining the same. However, inspite of additional

of the notional seniority marks, the applicants did



not make the grade and they cannot, therefore, have
any legitimate grievance; ' Ié is true that a few
candidates who did not complete 2 years at the time of
the selection were also called-fqr the written test,

but they were called as they came within three times

the number of assessed vacancies and also in terms of -

the condition in. Rule 215 (a) providing that the
condition of two years service neddye fulfilled onlyl
at the time of.gctual p#omotion \§$Q$\/jespondents
repeat that the applicants who dig not qualify in the
written test even after the add¥tion of the notional
seniority marks cannot dehaﬁd that the junior persons
who Ahad got the marks should not éave been called.
Respondents further state that the.applicants are.not
correctly citing Rule 214'(c).of the IREM providing
that the conditioﬁj of 2 years service should be
fulfilled at -the time of actual promotion. Even
otherwise it was applicable only to non-selection post
while 215 (a) related to  selection post. The
respondentsA also contest the»interpretation by the
applicants witﬁ. regard to assignation of seniority
marks. And pointl_out that Railway Board®’s letter
dated 7*4-1984 providiﬁg for 80 % of questions being
objective type was only as a matter for guidance and
not inflexible percentage and the épplicants cannot
expect that questions of their liking or choice alone
should have _seen put; Even otherwise a number of
questions to be made-were only objective type. While
it 1is true that a few candidates who did not qualify
in the written test, were . also éalled

vivarvoce by giving notional sepiority marks, it did
not follow that only those had been given notiqnal

marks.  In fact, a large numbér of other candidates

for

&
(»



have been given notional mgrks inspite of which they
did not make the grade, and those included the
applicants. The argument that question regarding the
Rajbhasha is to be compulsory is also incorrect as the
applicant has not been able to show any such»specific
directions.  The respondent§ also deny that ineligible
juniors have been preferréd and unequals have been

treated as equals as all were called who came within

three times, no. of vacancies : \\Ktjre was ho rule
t
Al

which- prevented or restricted) uch dealing of

vacancies in Group °‘C’ cadre where cent-percent
vacancies were filed from pfomotions. The respondents
who have willingly participated in the selection
process without any protest;,cannot have any reason or
grievancé on a lgter stage when they found that the

result$ have not been according to their liking. They

have not come to thé.Tribunal with clean hands and.

their plea cannot, therefore, be acceptéd by fhe
Tribunal. What they are attemptihg is, the abuse of
procedure to gains from the Tribunal a relief which was
not strictly available io theh. The allegation that
there has been invidious bunching of candidates was

also not correct as what has happened is that the
eligible candidatesr have been ealled for keeping. in

mind the wvacancies.

10. In their additional reply, the respondents deny
that the vacancies which occurred from the year 1991
and thereafter have been pooled for the selection held
in 1997. According t6 them the last selection of 0.5.
Gr.11 was held after the orders of restructuring and
all thé vacancies lying as on 28-2-1993 and the posts

re-structured on 1-3-1993 were filled according to the



modified _procedure, which resulted ‘in empanelling 90.
employees, IREM does not prevént grouping of vacancies
for selection within Group ‘c’ catégories. In fact
Rule 215 (f), provides that as§essmenf of vacancies,
within the ‘cadre would inplﬁde all the vacancies
existing -and those anticipated during the course of
next one year, plus 20 % vacancies r meeting
unforeséen contingencies. 'It_i \Be\c rrect to say
that there - has been any variation ! een the posts

point has been

notified and actually filled an thi
raised only to gain the'sympgthy of the Tribunél_
vacancies were not filled in without following the
rules as alleged. They had strictly gone by the
instructiéns in force and it‘was not necessary to draw
year wise panel. There was ho:illegal bgnching of
vacancies and only correét numbér of. pérsons were
called. As against 97 vacancies, 291 were called with
an .;dditional 8 candidates being asked ‘éo be 1in
readiness, -and as}éuch the al}egation that 325 were
called was Wwrong. It waé also wrong to state that
objective type questions were not asked in the test.
Same was the positidn with regard té questions on Raj
B8hasha. It -is further pointed 6ut by the respondents
that one of the aéplicants in OA 448/97 has been
promoted as Office Supdt.. Gr.II on restructuring
penefits in 1993 while four have got the benefits by
the 1998 selection. Similarly 4 applicants in 537/99
have got the restructuring benefits of 1993 and 8
person have been promoted in 1998 _selection. This
would show: that.the respondénts have always aﬁopted

the correct procedure and thére was nothing irregular
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about the selection. The application, therefore,
deserved to be dismissed, is what the respondents

pray.

respondents stroqg%y and
S : PRy

respeétive claimv;iéde by them 1n their petitions and
their pleadings.
12. We have carefully consifiexed thf matter. While

the applicants call for apcellation of the

. ¢

selection. procéduré on the ground/ that vacancies have
not been worked oﬁffcorrectly, they have been bunched
improperly, %nd thaf the proceedings have been adopted
wrongly, the resp;naents plééq'éhat they have gone by
the Instructions Tof the IREM and the selection
proéeedings héve, been gone through without any
irregularity. The latter also point out that the
applicant§ ~who Qéré senioré}?hgve been given due

Py ’ ey il el

notional
i

therefore] iR
® B . o
hich was improper.

selection’ process,” w
g 4

13. The first objection. raised by> the

respondents that the applicant’s claim is liable to be

dismissed on .account of non-joinder of necessary

parties cannot b%ﬁaécepted. Eif'is found that the OA
: Wy iy o

» -

s Gpr e s et B
No. -~ 448/97 has been filed on:15-5-1997 and OA No.
537/97 10-6—1997;f The list of%successful candidates

. was published only on 30~6~1997 and, therefore,, the

applicants could not have issued any notice to thqse,

candidates. Even otherwise it is found that in both

the OAs, an order has been passed by the Tribunal on

P31
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11~-7-1997 that any promotion made will be subject %o
the out come of the OAs. Therefore, the concerned
parfies have been put on notice and the objection

relating to non-joinder of parties has ceased to be of

' any relevance. It is accondingly rejected.

14. At ghq same time, it is fdund that the
respondents have  whi1e intia the process of
selection have issued a notffic tign for a selection
of - Office Supdt. Gr.II [on. he scale of Rs.
1600-2660/- for filling up 'the 97 vacancies, 28
general, 7 SC énd 2 ST along with the list of 294
eligible candidates.  These - included all the
aﬁblicants as well. The.applicants did not object to
the list as their names wére included very much in the
list for consideration. Only after they found out on
the subsequent date that they had not made the grade
fér fhe Viva—Voce‘test, they. have protesﬁed and made
complaints: against the selec£i6h method. These have
taken place mueh after the"éelection tests were held
on 20~4-1997 and 21~-4-1997. Aéecause they did not make
the grade they havé sought to assail the proceedings
before the Tribunal. 'hfter' having willingly
participated in the selecfion'procedure and having
exposed themselves to the likely risk of being not
selected if ' their performance did not come to the

requisite level, they cannot at this later stage turn

around and find fault with the procedure.

15. However, we note that iﬁ‘one aspect of
the selection, the respondents are guilty of an
irregularity which has vitiated the proceedings. This

relates to the bunching of vacancies. It Is evident



that all the vacancies which existed as on. 28-2-9% and
those which arose w.e.f. ‘1*3“93’, on restructuring
have been taken together for the selection held in
april - May, 1997. According to the respondents thare
was nothing in law which pfevented from pooling of the
vacancies and they were permitted to take all existing

vacancies on a given date, all those expected to arise

within the next one year plus 20 %/\vacancigs more for

meeting contingencies. This !wa cfearly wrond.
Courts including the Hon’b1e~v/Supr me Court have
directed s time and again that assessment of vacancies
for the purposes of DPC shall be reckoned yearwise and
consideration zones worked accordingly, They are not
permitted to’ be bunched together even when DPCs are
held at the same time. tzf:%boing so and bunching
vacancies would give an unfair advantage to ceEtain
individuals, especially Jjuniors, who would not have
entered even the consideration zone, if the vacancies
were reckoned correctly and ygarwise, This is what
precisely has Qappened, in these cases and a few
persons who would havé reached the feeder only during
1994-95, have been given the chance of being
considered for the vacancie§ arising from 1993
onwards. Respondents® version that the eligibility
has to be reckoned not with reference to the date of
selection but. with reference to date of actual
promotion is no answer in law for this irregularity.
The mere fact that theiapplicants had participated in
the selection and thus acquiesced in the process does
not sanctify or clothe with lﬁgality ‘the irregular
procedure adopted by the respohdents. The vacancies
should only have been reckoned yearwise and there is

- Weal

no statutory prescriptioqAZ C&hdidateé constituting
{
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responsible employers not to stra
I

path. Once they do so,. the proce

S

thrice the number of wvacancies would . have to be
invariably consiaered even if there are not eligible
candidates. By extending the consideration zone and
not reckoning the vacancies yearwise has given the
junior and ineligible qandidates an unfair advantage,
which should have been clearly avoided. This
irregularity 6n the part‘ofvthe respondents is not
wasﬁed away by the inﬁption on the part of the
applicants in not protesting against it at an earlier
stage. An irregularity and illegal action does not
sonf did

become legal merely because the affected p

not protest. The respondents ha:/g;

duty//as model and
om the correct
re adopted by them
has to.be assailed and dealt with in accordance with
law. And thé results emgergfng from the incorrect

action have to be negatived. And that we proceed to

do.

b

16. _'In the' above view of the matter the
applications sucqeed and are accordingly allowed. The
selection process initiated on 2~4~97 and the results
pronounced on ‘30~6—97'are quasﬁed. The respondents
are: directed to gb through the selection process once
again, after idenfifying the vacancies and reckoning
them yearwise, and arrivihg at the considerationvzones
yearwise only from eligible candidates. Fresh
promotions should be ordered thereafter, from among
thé 'selected candidates. \We are not ordering the
reversion of the individuals now occupying the posts
of Office Supdé, Gr.II on the basis of the select’

list of 30~6-1997. However, they will hold the posts

purely on ad hoc basis, without conferment of



seniority in the grade/scale, £ill such time the new
selection as directed above is completed and those
selected peréons join duty as Office Supdts. Gr.II.
Wwe also note that all the persons who are likely to be
affected have been kept on notice, by the Tribunal’s

interim order dated 11-7-1997  in  both  the

applications.

17. 0A No.448/97 and 537/97 are disposed of

ovae manner. No costs.

BT L
AN 5. TQMPI) (S"LKJQIN)
MEMBER (&) MEMBER (J)
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