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SHRIMATI URMILA VASUDEO LAD
0ffice Superintendent Grade-II
Controller of Stores,-Centrale
Railway, CeSeTer MUMBAZ-400 001,

R/at t 11/C Suyog, Co=Op. Hsg.Society
MULUND BAST, MUMBAI~400 081,

' MRS. ASHA SHRIPAT RANS,
offica Supdt. (0.8.for short)er-IX
Controller of storuo Mgabai~1
R/at' s A/14/t4, Somans Gorcqaono
MUMBAT-400 106 °
-"i
MRS+ VIMAL MANIKRAO WARLIF
0.8.0rade~11, Controller of Stores
Central Rajlway, MUMBAY
‘R/at s Warli goliwada, Muwbei-25.

SHRIJVIVEK YESHWANT VOGAL¢

0.8, Grade~II, Controller of Stores,
Central Railway, Muykbale

R/at s Boriwall, mmam:a-sz

SHRI. SARJERAO BAPU DHON;L,

OS5 Gr-If (Controll:r of Stores
Central Railway, MUMBAIe1l

R/at ¢ B.J. Rosd, MUMDAT-11

SHRIL VINAYAR MANOHAR KULRARNI.
0.8. Gr=II, Controller of Storas,
Cantral Railway, Mumbal

R/at § Mukund Nagar, e lUNE-37

SHRT. J.Na. NAIK

Head Cletke., Controller of 8tores,
Central Railway, Mumbaisi

R/at 1 Dombivali (East),Thane
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Head Clerk, Central Razlway.
Controller of 3tpres, MUMBAX=1
R/at Centra} aaxle&'a (uarters,
Supar{ bag, Piril.

9% SHRI, NARAYAN ANAN'? DUBAEO n
‘Oe8s CreIX, Gontroller of Stores.
- Central Railvay, MuMbai-!
‘R/at 1 Jiwala Pada, Boriwal!(sast)
MUMRAI=92 ‘
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.10. s}mz. V.Bs BHAVSAR.
Hi. (Sondeddpykfontroller of Stores,
Central Railvsy, Mumbaiet
R/at ¢ Boriwail (Bast),
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11, MRS, MANDAKIRYI P, PATIL,
Head Clerk, Contzmller of Stores,
»Céntral.nailways MUMRAYX.1- )
R/at 3 Sector-16,Bullding Fo.*-4/29/8)
NewsBOMBAY ‘(Amor.:t) )
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124 SHRI. A.T. PORMANI, =" .
" Head Clerk, Contioller 0! 8tores,

‘Central Railway,; MUMBAT}

R/at 3 Dharavig mMBAI-r'o
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13, VENU M. NAIR, )
,Head Clerk, Controller of ‘Stores, )
‘Cantral nauway,, MUMBAZ.1 )
R/at s Behind Maruti Mandir, )
Thakurli (East); Dzsmm : )

)

14, SHRI., SHAMRAO YITAL wm‘s. )
Head Clerk, Controller of Stores, )
Cantral Railway, MUMBAZ.1e )
R/at s Anant Niwas, Pune Link Rozd, )
KALYAN (EAST) - )
’ )
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15, MRS, SNEWAL PRAPULLA GARUDE.

' 0.8¢ Gr=II, gunzroller of'sgores.'
Central Railway, Mumbaiel .
R/at g Vijetha Co+.Op.Society, Thakurlyd)
DISTWTHANE o . )eee3/=
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SHEBLA VILAS SAHASRAB‘UDD!E o )
0+84 Gr-1I, Contreller of seoma. )
Central Railway, mn.i ‘u"“ Wi )
R/at 3 Navdeepal, Co.Op.Bsg.MIQty,
Kopar Road. DonMvau (Wast) ‘i
MRS, K.K. BRARMAEI.

0.S. GBI, Conmuer of & res,
Central Ra.tlway. Azoh ,J;jf
R/at & Nehru Nagar. Kurla, (!ast)
MOMBAT 28 S

SHRI. V.R. AMRUTE: -

Ov3.. CreIl, con{roller of Stores.
Cantral Railwey. MUMBAI-J. o
R/at 1 Vasant Bhuwam x"‘f tnik Road,

0.5, Gr=1I; COntroller of seoreé.
Central Railway, MUHBAI-]..
R/at 3 New Arﬂbewadi ° Jawahar Ragar.
Rhar, - mwmz-ss =
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MEENA N- J’Gb&ﬂtu '

Central Railway; | mm_l. ,,,,,,
R/at 5/32, Vighal Nagar. Andheri(w)
MUMBAT=61 4 -

MRS, BETSY J. sewnm '
Head Clark, cOnmll.er of seore-o
Cartral Raglway 'mu-z. )

R/at 3 188/8.: Wgr Haqar. xhar-nd.)'
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| SHRI. V, p" ATy
~ Head Clexk, ‘-’oﬁmner of Stores.
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Office supat.u&ntmuer of Btores
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4. Joint Director Establishment (N)
Railway Board, Rail Bhawan,

New Delhi.
-« Respondents

(By Advocate Shri $.C.Dhawan)

QRDER

BY_HON’BLE_ SHRI GOVINDAN S. TAMPI,

This combined order seeks to dispdse of  two
identical Original Applications filed by similarly
placed individuals. The points raised by them are
similar, arguments raised and contested are identical

and were made in common oral submissions.

@ (i) ©QA__448/97 has been filed by Snt.

U.v.Lad and 20 ors., all employees of Western Rallway
challenging the selection process for promotion to the
grade of 0ffice Superintendents held on 20-4-97 on the

grounds of alleged procedural irregularities .

(ii) 0A__537/97 has been filed by Smt.

U.8.Mahajan and 18 others, also emplovees of Western

Railway challenging the same selection process.

3. Heard Shri S.P.Kulkarni, learned counsel
- for the applicants in both the applications and Shri
S.C.Dhawan, learned counsel for the respondents, again

in both the applications.

4 . ReleQant facts .as brought out in the
identical pleadings in the two 0OAs that the applicants
who joined as Junior Clerks in Stores Department of
Central Railway in the grade of Rs. 950~1500/~,
became Sr.. Clerks in the gradé'of Rs. 1200~2040/~

through a written examination and became Head Clerks
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in the grade of Rs. 1400~2300/~ on
seniority-cum~-fitness basis. Twelve (12) applicants
in 0A 448/97 and nineteen (19) applicants in 0A 537/97
are already working as ad hoc Office Supdt“ Gr.II in
the scale of Rs. 1600-2&600/~ from 1995-%96 onwards
while remaining 9 applicants in 0A 448/97 and 5
applicants in 0A 53?/97 are seniors e L. L to
NEp -
mannyPave been permitted to appear for the test held
on 20 & 21-5-1997. In terms of Indian Railway
Establishment Rules, Rule 214 (¢) (i) IREM, only those
with two vears in the feeder cadre arevpermitted to
appear in the written test for promotion. Railway
Board’s order also permit allocation of notional marks
for seniority for senior employees twice. Further in
the examination for promotion to the highest grade in
the category, objective type guestions up to 50 %
elasticity in the percentage is permitted. For Jr.

Clerks ultimately Office Supdt.Ill is the only
Ueiv
promotion in[}ine“ The applicants allege that in the
impugned selection the respondents had not followed
the above laws and not prepared the list of candidates
after duly observing the procedure laid down by the
Railway Board as (a) even those who havé not completed
2 vears as Head Clerks were allowed to appear in the
written test/viva-voce (b) senior employees were not
given notional seniority marks in terms of Railway
Board’s directions .of 5-12-1984 (¢) objective type
questions were conspicuously omitted, (d) no question
on  Rajbhasha was included (e) vacancies from 1991 for
& vears were pooled . J together which has denied the
seniors® chances for taking the examination when they
were eligible and (f) juniors having just two vears of

service or even less were equated with seniors like

— e

. ommm s o -




the applicants with more than 5 years, by the
gnlargement of the zone of consideration resulting
from tﬁe pooling of vacancies which has given
unintended benefit to otherwise ineligible Jjuniors
emplovees who could' not have found places 1in the
eligibility zone for the years 1991-95. Tﬁough the
applicants had protested against this pattern adopted
through the service unions, it did not evoke any
proper response and the respondents had gone ahead
with the selection proceedings even at the likely cost
of reversion to' some of the applicants. The
respondents also had bunched candidates by formulating
zones of consideration for the purpose of viva-voce in
such a manner that some one promoted in 1986 came to
be in the same batch as some one promoted in 1993 as
Head Clerks. In wview of the above the applicants
challenge the action of the respondents on the

following grounds -

(i) Railway Board’s orders which are mandatory
in nature)‘ especially having been issued in
consultation with Permanent Negotiating Machinery
(PNM) with regard to setting of objective type

2

questions, compulsory questions up to 10 % on

Rajbhasha have not been honoured.

{ii) as many as 11 candidates who were
promoted as Head Clerkson regular basis on 14-6-95 and
who were thus ineligible to take the examination were

2WW7§M b st o |
e vy This was protested by the representative

Associations as well.
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(iii) Department of Personnel and Training OM

dated 12-10~1990, which prescribes the selection by

“drawing eligibility zone with reference to vear wise

vacancies has not been followed and the bunching of
vacancies had given undue advantage to junior persons
who could not have been permitted to take the
examination at the exams been done on vearly basis.
This was alsco against the decision of the Hon’ble Apex

Court in the case of Krishan Chander V¥s. UQOI (1987

(4) ATAC 668) and Basava Sindivale Vs. U0OI (1988 (1)

SLI  335) violating the seleétion_prooess intiating on

21-1-1997 with subssquent letters.

(iv) There is considerable variati between
g
from Head Clerk to Office Supdt. Gr.IIl, which shows

the posts notified and those actually promotion
that the filling of the vacancies has been arbitrary.

In fact 40 vacancies had remained unfilled.

{v) There has been arbitrary expansion of the

zones of consideration to accommodate the favourites.

(vi) The question papers had many defects and
a few oandidéteﬁ were $hown‘as outstanding, all of
whom belonged to the Purchase Section on account of
many guestions relating to Purchase Branch. being
included. Some of the applicants who did not qualify
the merit process were from S.T7.Category. Therefore,

the "best among the failures ought to have been

considered”.

{vii) The question on Rajbhasha was not made

compulsory which should have been done.
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%. In view of the above, following reliefs

are claimed -

{a) This Hon’ble Tribunal be pleased to call

" for the concerned file, Notings and Railway Board

Circulars, for appreciation of factual position for

-

justice.

b} Hold and. declare process of selection
intiated by the respohdents on 20~4-1997 vide Exh.A~2
for promotion to Officé~8updt. Grade~II as arbitrary,
illegal and violativé of Railway Board 0Orders and

Recruitment Rule, eligibility conditions.

(¢) Direct the respondents to cancel the
proceedings held so far and hold fresh Examination in
accordance with procedure and rules, Railway Board

Qrders etc.

(d) Direct thelrespondents not to promote the

Selectees as per Selection held in May, 1997.

(e) Hold and de@lare the last sentence in Rule
215 (a) IREM as unconstitutional, illegal, arbitrary

and ultra-vires.

(f) aAny other and further relief as may

be deemed fit and proper by this Hon’ble Tribunal.

(g) Cost of Rs. 15,000/~ be awarded.



. In the Miscellaneous Petition, the
applicants repeat that the selection of 76 persons
made during May, 1997 was incorrectly done and those
selected should not be permitted to join duties as
Office Supdt.II by reverting those of the applicants
who are already working as ad hoc Office Supdt.

‘Gr.II.

7. In almost identical reply filed on behalf .
of the  respondents dn 22-9<1997 in 0A 448/97 and
3-~10~1997 in 0A B35/97, the respondents state that
both the applications are mis-conceived and
non-maintainable. They indicate that the selection of
the candidates for empanelment having bsen issued on
30-6-1997, the non-joinder of necessary parties whose
interest will be hurt, if the 0A succeedg,makes the
applications liable to be dismissed. According to the
respondents they have not Qommitted any procedural
irregularities or flouted any proviéion of the Raillway
Board’s Circular and deny that any ineligiblé
candidates was allowed to participate in the selection
Process. All the respondents have been allowed
notional seniority marks in terms of Railway Board’s
Circular dated 5-12-1984. The application ié,
therefore, liable to-be dismissed on that count as
well. Notification for selection for the post of
Office Supdt. Gr.IX in.the scale of Rs. 1600-2660/-
was issued along with list on 291 eligible candidates
who were working as Head Clerks in Stores Department.
Qut of these 291 candidates 271 presented themsalves
in  the written test held on 12-4-1997 and 20~4-1997.
109 candidates became eligible for the viva-voce test

out of them 12 had become so eligible by addition of
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notional seniority marks in terms of Railway Board’s
letter dated 5-12-1984, one SC candiaate came in by
relaxed standards and 3 ST candidates got in being the
best among the failures. None of the applicants could
become eligible as they did not get the requisite
qualifying marks in  the written test even after
addition of notional seniority marks. Therefore, they
were not correctly called for viva-voce test. The
applicants - cannot have any grievance on the same and
they cannot now turn round and challenge the said
selection process. Having participated in the
selection process but failed to make the grade, they
had subjected themselves to calculated risk and have,
therefore, to bear the consequences They had not
raised any objection to the list of eligible
candidates circulated on 2-4-1997, when their names
were also appeared. It was only after the 'declaration
of  the results of the written test oh 30-4-1997, the
applicants sought to challenge the selection process
which was totally improper as the letter dated
30~-4-1997 had clearly stated that the candidates have
been called for Viva-Voce test in terms of Railway
Board’s letter dated 5-12-1984 which provided for
addition of notional seniority marks to those
scandidates who had not obtained 60 2 in the written

test.
8. Rule 215 (a) in IREM Vol.I, reads as below :-

"Selection post shall be filled by a positive
act of selection made with the help of Selection
Boards - from amongst the staff eligible for selection.
The positive act of selection may consist of a written
test and/or viva-voce test: in every case wiva-voce
being a must. The staff in the immediate lower grade
with a minimum of two vears service in that grade will
only be eligible for promotion. The service for this
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purpose will include service, if any, rendered on ad
hoc basis followed by regular service without break.

The condition of two vears service should stand

fulfilled at the time of actual promotion and not
necessarily at the stage of consideration.”

Therefore, the condition of eligibility of two years
of serviée for being called for the selection is to be
reckoned at the time of actual promotion. Further,

selection process is detailed in Rule 219 (¢g) as below

"o

"Selection should be made primarily on the
basis of aver all merit, but for the guidance of
selection Board the factors to be taken into account
and their relative weight are laid down below :-

Max.Marks Qualify.Marks
i) Professional ability 50 30

ii) Personality, Address, 20 . -
Leadership & Academic
qualification.

(iii) Record of Service. 15 -

(iv) Seniority 15 -
NOTE = - (1) The “item record of service’

should also take into consideration the performances

of the employees in essential Training

Schools/Institutes apart from the examining CRs and
other relevant records.

(ii) Candidates must obtain a minimum of 30
marks in professional ability & 60% marks of the
aggregate for being placed on the panel. Where both
written & oral tests are held for adjudging the
professional ability, the written test should not be
of less than 35 marks and the candidates must secure
60 % marks in written test for the purpose of being
called in wviva-voce test. This procedure is also
applicable for filling up of general posts-~provided &0
2 of the total of the marks prescribed for written
examination and for seniority will also be the basis
for calling candidates for viva-voce test instead of
60 % of the marks for the written examination.”

9; Therefore the candidate should get 60 %
marks in the written test before he is declared
eligible for the viva~voce test though allocation of
notional marks for seniority is also added for
determining the same. However, inspite of additional

of the notional seniority marks, the applicants did

P s il k4
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not make the grade and they cannot, therefore, have
any legitimate grievance. It is true that a Tew
candidates who did not complete 2 vears at the time of
the selection were also called for the written test,

but they were called as they came within three times

the number of assessed vacancies and also in terms of

the condition in Rule 215 (a) providing that the
condition of two vears service need be fulfilled only
att the time of actual promotion. The respondents
repeat that the applicants who did not qualify in the
written test even after the addition of the notional
seniority marKs cannot demand that the junior persons
who had got the marks should not have been called.
Respondents further state that the applicants are not
correctly citing Rule 214 (c) of the IREM providing
that the condition of 2 vears service should be
fulfilled at the time of actual promotion. Even
otherwise it was applicable only to non-selection post
while 215 (a) related to selection post. The
respondents also contest the interpretation by the
applicants with regard‘to assignation of seniority
marks. and point out that Railway Board’s letter
dated ?w4w198% providing for 50 % of questions being
objecfive type was only as a matter for guidance and
not inflexible percentage and the applicants cannot
axpect that questions of their liking or choice alone
should have been put. Even otherwise a number of
quastions to be made were only objective type. While
it is true that a few candidates who did not qualify
in the written test, were also célled
viva~voce by giving notional seniority marks, it did
not follow that only those had been given notiqnal

marks. In fact, a large number of other candidates

for

W
>
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have been given notional marks inspite of which they
did not make the grade, and those included the
applicants. The argument that question regarding the
Rajbhasha is to be compulsory is also incorrect as the
applicant has not been able to show any such specific
directions. The respondents also deny that ineligible
juniors have been preferred and unequals have been
treated as equals as all were called who came within

three times, no. of vacancies and there was no rule

which prevented or restricted such dealing of
vacancies in  Group C’ cadre wﬁere cent~percent
vacancies were filed from promotions. The respondents
who have willingly participated in the selection
process without any protest, cannot have any reason or
grievance on a later stage when they found that the
results have not been according to their liking. They
have not come to the Tribunal with clean hands and.
their plea cannot, therefore, be accepted by the
Tribunal. What they are attempting is, the abuse of
procedure to gain from the Tribunal a relief which was
not strictly available to them. The allegation that
there has been invidious bunching of candidates was

also not correct as what has happened is that the
eligible candidates have been called for Keeping' in

mind the vacancies.

10, In their additional reply., the respondents deny
that the vacancies which occurred from the year 1991
and thereafter have besen pooled for the selection held
in 1997. aAccording to them the last selection of 0.S.
Gr.II was held after the orders of restructuring and
all the vacancies lying as on 28-2-1993 and the posts

re-structured on 1-3-1993 were filled according to the
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modified procedure, which resulted in empanelling 90
emplovees, IREM does not prevent grouping of vacancies
for selection within Group ‘0’ categories. In fact
Rule 215 (f), provides that assessment of vacancies,
within the ‘cadre would include all the vacancies
existing and. those anticipated during the course of
next one year, plus 20 % vacancies for meeting
unforeseen contingencies. 1t is not correct to say
that there has been any variation between the posts
notified and actually filled and this point has been
raised only to gain the'sympathy of the Tribunal.
vacancies were not filled in without following the
rules as alleged. They had strictly gone by the
instructions in force and it was not necessary to draw
year wise panel. There was no illegal bgnching of
vacancies and only correct number of. persons wWere
called. As against 97 vacancies, 291 were called with
an additional 8 candidates being asked to be “in
readiness, and as such the allegation that 25 were
called was ~ wrong. It was also wrong to state that
objective type questions were not asked in the test.
same was the position with regard to questions on Raj
Bhasha. 1t is further pointed out by the respondents
that one of the applicants in 0fa 448/97 has been
promoted as Office Supdt.. Gr.II on restructuring
henefits in 1993 while four have got the benefits by
the 1998 selection. similarly 4 applicants in 537/99
have got the restructuring benefits of 1993 and 8
person have been promoted in 1998 selection. This
would show that.the respondents have always adopted

the correct procedure and there was nothing irregular
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about the selection.’ The application, therefore,

deserved to be dismissed, is what the respondents

pray.

11. The counsel for the applicants and the
respondents strongly and vehemently reiterated the
respective claims made by them in their petitions and

their pleadings.

12. We have carefully considered the matter. While
the applicants call for the cancellation of the
selection procedure on the ground that vacancies have
not been worked out correctly, they have been bunched
improperly, and that the proceedings have been adopted
wrongly, the respondents pleaq that they have gone by
the Instrucfions of the IREM and the selection
proceedings have been; gone through without any
irregularity. The latter also point out that the
applicants who were seniors have been given due
notional marks, but still could not make it and,
therefore, they have now come up challenging the

selection process, which was improper.

13. The first objection raised by. the
respondents that the applicant’s claim is liable to be
dismissed on account 'of non-joinder of necessary
parties cannot be accepted. It is found that the O0A
No. 448/97 has been filed on 15-5-1997 and 0A No.

537/97 10-46-1997. The 1ist of successful candidates

- was published only on 30~6-1997 and, therefore,, the

applicants could not have issued any notice to those
candidates. Even otherwise it is found that in both

the O0As, an order has been passed by the Tribunal on
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11-7~1997 that any promotion made will be subject to
the out come of the Oés" Therefore, the concerned
parties have been put on notice and the objection
relating to non-joinder of partiés has ceased to be of

any relevance. It is accordingly rejected.

vld. At the same time, it is found that the
respondents have whilé intiating the process of
selection have issued a notification for a selection
of Office Supdt. Gr.II on the scale of Rs.
1600-2660/~ for filling up 'the 97 ‘vacahclies, 28
general, 7 SC and 2 ST along with the list of 294
eligible candidates. These included all the
applicants as well. The applicants did not object to
the list as their names were included very much in the
list for consideration. Only after they found out on
the subsequent date that they had ndt made the grade
for the Viva-VYoce test, they have protested and made
complaints against the selection method. These have
taken place much after the selection teéts were held
on 20-4-1997 and 21-4-1997. Because they did not méke
the grade they have sought to assail the proceedings
bafore the Tribunal. After having willingly
participated in the selection procedure and having
_ exposed themselves to the likely risk of being not
selected 1if their performance did not come to the
requisite level, they cannot at this later stage turn

around and find fault with the procedure.

5. However, we note that in one aspect of
the selection, the respondents are guilty of an
irregularity which has vitiated the proceedings. This

relates to the bunching of vacancies. It is evident
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that all the vacancies which existed as on. 28-2-9% and
those which arose w.e.f. \lw3w93,_ on restructuring
have been taken together for the selection held in
april - May, 1997. According to the respondents there
was nothing in law which prevented from pooling of the
vacancies and they were permitted to take all existing
vacancies on a given date, all those expected to arise
within the next one vear plus 20 % vacancies more for

meeting contingencies. This was clearly wrong.

Courts including the Hon’ble Supreme Court have

directed s time and again that assessment of vacancies
for the purposes of DPC shall be reckoned yearwise and
consideration zones worked accordingly. They are not
permitted to be bunched together even when DOPCs are
held at the same time. t%éﬁoing s0 and bunching
vacancies would give an unfair advantage to certain
individuals, especially Jjuniors, who would not have
entered even the consideration zone, if the vacancies
were reckoned correctly and vearwise. This is what
precisely has happened in these cases and a few
persons who would have reached the feeder only during
1994-95, have been given the chance of being
considered for the vacancieé arising from ‘1993
onwards. Respondents”® wversion that the eligibility
has to be reckoned not with reference to the date of
selection but with reference to date of actual
promotion is no answer in law for this irregularity.
The mere fact that the applicants had participated in
the selection and thus acquiesced in the process does
not sanctify or clothe with legality the irreéular
procedure adopted by the respondents. The vacancies

should only have been reckoned yearwise and there is

( w Hoaf

no statutory prescriptioQAZ“Candidafeéf constituting
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thrice the number of vacancies would have to be
invariably considered even if there are not eligible
candidates. By extending the consideration zone and
not reckoning the vacancies yearwise has given the
junior and ineligible candidates an unfair advantage,
which should have been clearly avoided. This
irregularity on the part of the respondents is not
washed away by the inaction on the part of the
applicants in not protesting against it at an earlier
stage. an  irregularity and illegal action does not
vbecome legal merely because the affected personf did
not protest. The respondents had a duty as model and
responsible employers not to stray from the correct
path. Once they do so, the procedure adopted by them
has to be assailed and dealt with in accordance with
law. and  the results emgerging from the incorrect
action have to be negatived. and that we proceed to

o .

16. In the above view of the matter the
applications succeed and are accordingly allowed. The
selection process initiated on 2-4-97 and the results
pronounced on 30*6*97 are guashed. The respondents
are directed to go through the selection process once
again, after identifying the vacancies and reckoning
them vearwise, and arriving at the consideration zones
vearwise only from eligible cahdidates. Fresh
promotions should be ordered thereafter, from among
the .selected candidates_‘ We are not ordering the
reversion of the individuals now occupving the posts
of 0Office Supdf. Gr.II on the basis of the select
list of 30-6-1997. However, they will hold the posts

purely on ad hoc basis, without conferment of
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seniority in the gradé/&cale, till such time the new
selection as directed above is éompleted and those
selected persons join duty as Of fice Supdts. Gr.l1.
We also note that all the persons who are likely to be
affected have been Kept on notice, by the Tribunal’s
interim érder dated 11-7-1997 in both the

applications.

7. OA N 48/97 and 537/97 are disposed of

fl

in the above manner ‘Mo costs.
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