IN‘ THE CENIRAL ADMINISTRAT IVE THIBUNAL

MIIBAL BENCH |

CRIGINAL APPLICATION NO: 402/97
Date of Decision: /} 5 972

Nitim sghgg_Mgga N , .. Applicant

éﬁl;j;,ﬁg.iaﬁigggniﬂm&ﬁ_" - *.d vocate for
S . , -Applicant.

=VeTSsU S

Urien ef India & 3 OrsS. ,. Respondent(s)

Shri R.K.Shetty ' .. Advocate for
, ‘ Respondent(s)

CORAM:

The Hon'ble shri B.S.Hegde, Member(J).v

The Hon'ble ghri M.R.Kelhatkar, Member (a).
(1) To be referred to the Reporter or not ?)0
(2) Whether it needs to be circulated to » |

other Benches of the Tribunal ?

, . (B.S.HEGLE)
abp. ' o _ ‘ , MEMBER (J)
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CENTRAL AﬂMINIST@%TIVE TRIBUNAL

GULESTAN BLDG.NO.6,PRESCOT RD, 4TH FLOCR.,

MUMBAI - 400 001.

ORIGINAL APPLICATION NOC.402/97,

paren mHIs _fA I nay oF gunE.97.

CORANM : Hom'ble shri B.S.Hegde, Member(J).
Hen'ble shri M.R.Kelhatkar, Member(a),
Nitin Suhés Jangada,

stenegrapher Grade-I1II,
Office ef Chief Engineer,

pPune Zene, PUNE - 411 001, es+ Applicant,
By Advecate shri S.P.Saxena. -
V/s.

1. The Urien eof India,
Threugh The secretary,
Ministry ef Iefence,

DHQ PO, New Delhi-110 O11,

2., The Engineer-in~Chief,
Army Headguarters,
Kashmir Heuse,

New Delhi - 110 011,

3. The chief Engineer,
seuthern Cemmand,
Pune - 411 001.

4, The Chief Engireer,
Pune Zene,
Pune - 411 001, : ess Respondents,

By Advecate shri R.R,Shetty
fer shri R. K, shetty.

X ORIDERYIX

X Per shri B; S. Hegde, Member(J) X

In this Original applicatien, the gpplicant has
challenged the Impugned erder dated 16/4/97 that
Stenegrapher/ibCs are not allied categeries of Supdt E/M
Gde-II as given in their letter dated 18/4/96, hence the
applicant stene is ret eligible fer age relaxatien,
Accerdingly, his case is net being censidered, Earlier,
the respenderts have intimated vide their letter dated'

31/8/95 stating that the applicant dees net beleng te

allied categery ef the pest ef E/M Gde-II and ne age
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. . R
cencessien can be given te him,

24 The éppliCant has filed this OA on 5/5/97 @n the
basis of the submissiens made by the Learned Ceunsel feor
Applicant, ex-parte Interim Order was given te allew the
applicant te appear ir writter examinatien, and that the

. results of the examiratien net te be declared,till further
erders, which is extended till teday, (@%ereby, the gpplicant
was allewed te appear for theqéghm and the result has net

yet been declared, The Learned Ceunsel ter Applicant draws

vﬁJattentlen te the recruitment rules G@%ifiegﬁggﬁizg££?1983
(S R.O. 3024;;?:3 article 309 eof the Censtitutien under which
the pest ef Superintendent Grade-II is te be filled i§ 0% by
premetien failing which by direct recruitment and 50% by
:direct recruitment, Qualificatien prescribed fer the sahd pest
:is Diplemg in Electrical er Mechanical er Autemobile
Engineering frem a recogmizéd umiver§ity/Bcard or equiﬁalent.
Age limit is prescribed fer direct recruitment as 25years

relaxable fer Gevermment Servant upté 35 years in acceordance

with the instructiens/erders issued by Central Gevernment.

3. The contentien sf the learned ceunsel fer
applicant is)thaugh the aspplicant de pessess the recquisite
qualificatien and ceme within the age limit, his appliéatien
has net been precessed by respendents en the greunds that
the applicant dees net ceme under the allied categery and
therefore his applicatien was rejected im the year 1995,
Thereafter, he made a representatibﬁ in 1996 te the higher
exam to the
autherities seeking permissien te appear fer the(pwst of
Superintendent E/M Grade-II., Ne reply has been received by
him.. Again, he sent a reminder in the menth ef February,97
fer which the respendents have replied vide their letter
dated 16/4/97 which is the Impugned Order ef the respendents
stating that the applicant's applicatien has net been
cengidered, Therefere, he urged that selectien fer the

poest of Superintendent Grade-I1 examinatien was beirg held

S
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and therefere he may be permitted te appear fer the
examinatien, Acccrdinglyjpermission was granted te
the applicant fer appearing fer exaT. iﬁ this cennectien,
he draws eur attentien that earlié%?i%e?ghri M.P. Khan,
whe was L.D.C. was allewed to sppear/cempete at
examiratien fer the pest sf Ssuperintendent B/R Grade-II,
as a Departmental Candidate and he was apreinted te the
post of Superintémdent B/R Grade-II er 1/10/1983. The
‘ no right to L
respendents have}thusA@iscriminatQj the applicant(gégféfffgggfﬁﬁrY
&@Biules. It is nmet the case of the respendents that the
erplicant is net eligible’or net gualified te appear fer
the exam., The enly conteﬁtion raised by théhﬁggéﬁﬁgé%%%s
ig that the gpplicant dees net beleng te the allied categery
fer promQtiem by way ef dircct recruitmemt, being a
departmental candidate, IR this cennectisn, he alse draws
eur attentisen te the instfuctions of the resperdents
whereing |

A Gp 'C* empleyee whe is helding a nen-
techrical pest which is net in direct line
of premetien te a technical pest, caen alse
have exemptien upte 35 years in age while
cempeting as a direct recruitment and a
URC er B/S Cadre'personnel is eligible-
fer direct recruitment fer B/R. E/M, SA

er Draughtsmen cadres, if he pessess the

basic qualificatiens.”
4, s Thé respendents in their reply submitted
that the applicant is sefving as Stenegrapher Gde III
in MES in the Office of Chief Engineer, Pune. Stenegrapher
Gde.III is a nem-technical Gp 'C' pest. While in service
during the year 1991, the applicant secured an
Engireering Qualificatien which is censidered equivalent
te Diplema in Mechnmical:EEQineering. In the year 1995,
seme vacancies ef supdt E/M Gde II fell vacant fer
recruitment and the applicanrt has made an applicatier fer
the same. The respendents have rejected the applicatien

eof the applicant en the greund that he is serving irn a

o
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nen-technical pest which is not an allied categery fer the
post of supdt. E/M Gde II and as such ne age cencessien
ceuld be given, Se far as Khan's case is cencerred, the
cententien @f the respendents is that in the year 1983,
E~-in-C's Branrch, Army HQ letter dated 18/4/86 was RoR-
~existent. After havimg identified the allied categery
- te the pest of E/M Gde II, the applicant cannet be zllewed
' te appear fer recruitment as he is se;ving in the nen-

" allied categery ef stenegrapher,

S Further, it is sdbmittedgthat they de net find
it pessible te appeint the gpplicent te the pest ef
supdt. E/M Gde,1I, if selected, in vielatien ef the
guidelines issued by Gevernment of Indig te the effect

that em empleyee can be cersidered as the Departmental
could be grante

camdidatekfhd accerdingly age relaxed/enly if the cadre in
which he is serving is allied te the pest fer which the
empleyee wished teé be censidered, 1In this cennectien,

the Learned Ceunsel fer resperdents draws ou¥ attentien

te the effice memerandum dated 20/5/88, wherein it states

~ "Departmertal candidates may be allewed to cempete
alengwith cadidates frem the eperm mgrket up te the
age of 40 years fer Greup 'C' pests in the case of
general candidates and 45 years im the case of
scheduled Castes and scheduled Tribes&ﬁ}This
cencessien will be subject te the usual cerditien
that the direct recruitment pests im Greup'C’
posts are in the same line er gllied cadres and
a relatienship ¢euld be established that service
rendered in the pests will be useful for efficient
discharge eof the duties in the ether categeries

ef posts.™
€e . As per the instructiem of E-imr-C's Branch letter
dated 18/4/86 the allied categery fer supdt., E/M Gde.II is

g;;z%a »gub-Oversser and the pests belew in the B/R Cadre
whe have the requisite qualificatien ef Diplemg im
Elect/Mech/Autemebile Engineer frem the recegnised
institute,'prescribed fer direct recruitment. Charge
Mech/ Charge Elect/Charge Mech Refg and pests belew
whe have the requisit & gqualiSicatiens ef diplema

b
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in Elect/Mech./Automobile Engineering
from the recognised Institute”
are eligible to be considered.

7. The contention of the learnmed counsel for
applicant is that, any instructions issued by department
from time to time cannot go against rules/S.R.O. of the
recruitment framed‘under article 309 of the Constitution.
The respondents cannot refuse the applicant from
appearing for the said exam. He is otherwise duly
qualified and has come within the age limit. Therefore,
under any cirﬁumstances, the rejection of his application

cannot be considered as valid.,

8. | We are inclined to accept the contention of
the respondents that so far as Khan's case is concerned,
there cannot be said to be any discrimination because

at the time of decision of Khan's case, Army Headquarters
letter dated 18.04.,1986 had not been issued. The -main
[““question required to be considered by us is whether
exhibit A-12, on which the applicant has relied, hag 3
statutory backing or whether the departmental circulér
dated 18.04.1986 can be said to be valid. So far as
exhibit A=-12 is concerned, it is stated to be an extract
from AID MEMOIR for recruitment of basic categories in
M.E.S. The authority for this AID MEMOIR i.,e. the circular
under which it has been issued,@ﬁi)the authority for
individual paragraphsgifgiﬁiﬁgjjpart thereof, is not
clear. We are therefor%)required to assume

that the AID MEMOIR is just in the nature of administrat-
jve instructions without any statutory force.

foo—
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9. ~ So far as Army Headquarters instructions
dated 18.04,1986 are concerned, the S.R.O. under
column 6 = "Age limit for direct recruity’ prescribes

i

as below :=-

"Not exceeding 25 years (relaxable for
Government servants upto 35 years in
accordance with the instructions Cbr
orders issued by the Central Government)."

The contention of the respondents is that, in view of
the specific cross reference to the government
instructions, Government instructions are required to

be considered as having a statutory force. These

~.eoncession:

government instructions provide that the
will be subject to the usual condition that the direct
recruitment posts ;n Group 'C' posts are in the same
line or allied cadfes and a relationship could be
established that sérvice rendered in the posts will ke
useful for efficient discharge of the duties in the other
categories of posts., The contention of the counsel
for the applicant is however,that the instructions
35 years,'
could only cover the extent of relaxation i.e /40 years,
45 years, etc. and instructions relating to the postsbeing
treated as
in the same or allied cadre are required to beKof an
administrative nature and are required to be ignored
as not being in consonance with the S.R.0. We are
unable to accept this contention. The S.R.0. does
not contain any such distinction. The relaxation of the
relaxation in relation
age limit is required to be read as Ato the postd held
by the persons in respect of whom the relaxation is to be
and L
operated‘?therefore, the Army Headquarters instructions

dated 18.,04.1986 are required to be held as filling

o..7
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the gap in the S.R.O, and therefore, Ghaving the
statutory backing,Bthe‘same cannot however be said

f. - OAID MEMOIR relied upon by the applicant.

10, We are, therefore, of the view that although
the applicant may be fulfilling the academié qualification,
he is a Stenographer ahd therefore, cannct be said to be
holding the post in the same or allied cadre, as the post
for which the recruit@ent is contemplated. The communication
dated 16.04.1997, therefore, relying on Army Headquarters
instructions, refusing the applicanﬁi}permission to
compete forthe post of Supdt. E/M Grade-IIl is in
consonance with the Aimy Headquarters instructions based
on S.R.0, and therefore, valid. The 0.A., therefore, has
no merit and the same is therefore dismissed with no order
as to cost. 'The interim relief was granted permitting 4
the applicént to appeér in the exam and not to publish the
résult of phe exam without specific approval of the
Tribunal. In view of the order being passed by us, the
results of the ((8PPLlicant %)should be cancelled.

ek b tle,, %f//vu

~— R KOLHAATKAR) ‘ (B. S. HEGDE)
MEMBER (A), MEMBER (J).
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

GULESTAN_BLDG.NO. 6, PRESCOT RL, 4TH FLR,

FORT, MUMBAI-400 001,

REVIEW PETITION NO361/97 in O,A.No, 402/97.

DATED THIS_1OTH DAY OF JULY, 1997,

CORAM : Hon'ble shri B, S.Hegde, Member (J),
Hon'ble shri M.R.Kolhatkar, Member (A).
Nitin suhas Jangada

stenographer Grade=-11I,
Office of Cchief Engineer,

Pune Zone, Pune-=411 001, ees Review Petitioner,
- v/5.
» » Union of India and others, ++« Respondents,

Y ORDE R X (By circulation)

Y Per shri B. S. Hegde, Member(J) X

Applicant has filed this review petition seeking
réview of juégement dated 13/6/97 in OA No.402/97,

On perusal of the review petition, we find that
the applicant has again reiterated same_factsﬁwhiqh were

stated in the OA and one shri Khan Muaa Papa who was an_

T e,

4 ’ o |
L.D.C. and who was also not holding the post &n the:same o, -
'\4ﬂ iézgiﬁéiﬁééﬁﬁgﬂgg.the.Post of superintepdent B/R Grade-II.

for which recruitment was made in 1983{mhevwasﬂallowed to
appear for the direct recruitment to the post of
superintendent B/R Grade~II and was selected to the said

post, Therefore, the applicant should be considered,

It is made crystal clear in our judgement so
far as Khan's case is concerned, there is no discrimination
because at that time Army Headguarters letter datedA18/4/96
had not been issued., After having identified the allied
cadre, the post of superintendent E/M Grade=-1I, the
applicant cannot be allowéd to appear from different channel
of promotion. Although the applicant is having the
required gcademic qualification, he is a stenographer

and does not f£all under the allied cadre of recruitment,

b
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In the result we do not find that any new
facts have been brought to our notice, therefore
since the O.A, was dismissed on merits, and thus

the review petition is dismissed by circulations

YA o
(M.R. Kolhatkar) (B.S., He?de)')
J

Member (A) Member




