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M. Shanker Raju, Member (3):

The applicant who was  an  Extra Departmental

Sranch' RPost  Master  (FOEPMY  has

&no orcer
dated 17.10.94, whereby he has  been diémim%@d T i om
s&rvics under Rule 7 ofvth@ Extra Ospartmental Agesnts
(Conduct) Rules, 1944,  The appedal preferred against

the order of dismiszal was also rejeotad,

7 The applicant  has  assailed the orders i
various Iegal infiemities, including that  the  order

paseed by the disciplinary Authority  az  well as

appellats authority are non-spesking without  dealing

N

withthe contentions  of the applicant.  The applicant

has also assailed the orders on Fhe ground  that e



-9 -
nas  bheasn deprived  of A reag=nnable apportonity o

crosa ewamine the  witnessas  and  was compallad  to

particinate  in The srcud ey in the absenog of hIs
Nefance gesistant.  The applicant has alxo  ralsed  a

£

grievance regarding non o grant  of parsonal hea g

deanite being specifically prayved Tor by him  in his

supplementary  appeal  to the appsllate authority and
lastly contended that e proportionality of

spite being taken in his appeal has not

o i s himen

at all been gong into by the appellats authroity.

2. The respondents in their reply  rebutted  the

ntions  of the applicant and maintained that the

e

dings  hawe  been conducted 111

cinlinary  procee

accordance  with  the rules and the applicant has not

bean deprived of 8 reasonablie apportunity., & R

stated that wvide his application dated 24.2.94 the

applicant has himself choseto participate in shsence

af him. Defeance fAssistant and  the charge  levelled
|

againat e apol icant: hes, P regarading

misacpropriation of Govi., money has baen proved by

o

th@ evidence produced in the engquiry. &8 regards tThe
persconal  hearing, 1t is contended that thare im no
provigion under the Rules to accord such & hearing Lo
the applicant despite being prayed for in the
supplemantary appasl . Tt is  alzo maintainsed that
fhere is no  provision for filing a supplementary

apred against e order of the disciplinary

£

4. Wa  have ocarefolly eons i deread tha rival
contentions  of  the parties and perosed The materia

on reeord. as regards the challenge of tThe aprlicant
] * '

B
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fo the procesdings on Ths groundg  that he  has

3

b
comne] lea o participats in  the grapiry with the

conny 1F b has besn  deprived af a right of cross

wamination and  tThe Qe iy officer had  oro

examinad  the witnesses  showing that The CUDRG
cwamination by the applicant is concernad, The sams

im not boroe out from the record and iz not legally

Lael

tanable R the applicant on  24.2.94 wide his

’

- -
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application mads  to  the disciplinary authority
woluntarily chose to participate in the engiry, he is
patoppad From challenging the same on the ground that
he was  compelled to participate in the sams, The

applicant despite being afforded  an opportunity o

the witnesses has nob oross @wami nec

C RS £

the witne and thus lost his right which cannot be

winlative of the principles of nature Justioce  or
denial of reasonable  opportunilty. Thera 18 no

preijudicse cansed to the applicant on account  of  ths

crass~gxgmination of  the witne The anpplicant’™s

contention that the findings of the enciry  officer

are noreespeaking and without Aecording reasons and in

sgation of Rule 23 of  the Ces (Cos) Rules 18

concenred, the same is not tenable.  On a parusal  of

the findings of the enauiry officer we find that the

enauiry officer bas recordad sufficient resasons 00
each article of charge, which is tThe reauiremaent of
ruls ?E ibid.

5. fm regards the grievance that the discinlinary
authority as  well as  appellate authoarity have not

passed speaking orders ia concerned, we Tind tThat the

wey with the findings of

digciplinary anthority agre

the enauircy officer which ars detailed and under fhe
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Ples and established law  if  the Findings of  The
ancuiry officer  are detailed one, dealing with the
centeantions of The delinouant mffi&ial then it is not
mandatrory on The part of thes dinciplinary. authority
10y ﬁﬁﬁﬁrd ragsons while issoing  The arder of
sassend by the

purd sbment. The appellate order oo

a detailsed one dealing with

v

appallate authority 1=
Fhe contentions of the applicant. Apart From it, we
find that the applicant has highlighted several  legal
infirmities during the ocourse of the enquiry. Bt
fhe same have not been agitated by him in his  appsal
madse to  the appellate authority. If a lega plea is

based on  facts is not  taken in the appallate

m
>

memorandum  the  same cannot be taken into in this
Frar the fiwsf Fime and in this view of  ours wae  are
Fortified by the ratio of the Apex court in State
Rank of Patiala & Others v, S.K. Sharma, reported
Ppc T 1994 (A)Y S0 782, Lastly the contention of The

applicant That despile being praved for personal

P g o this dimciplinary  avthority in The

s
i

supnlemenatiry appaal he has not heen  acoordsd  the
same  and has relisd on the ratio of the Judgement in
the case of Ram Chander v. Union of (ndia, reported
in 1986 SCC (L&S) 382, We find from the pernsalof
the appellate authority that there is no  indication
that the applicant had been accorded & personal
haearing by the appellats authority. Rather, we find
From the supplementary reguest of tThe applicant macs
on P1.6.9% regarding personal hearing and  the  oprder
of  appellate  authority was jamaued on 31.5%.96, 1.e.,
much after the appnlicant had requested The  appellats
anthority by way of  his supplemenatry  appeal to

accord him personal  hearing. The respondents  In
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vheir reply have not denied the fact of supplemsrntary

being  Filed by the applicant requesting for

perEnng l hearing. Ths defencs of the respondsnts 18

that thetra iz aly t&‘ prowision for filing a
supplemantary appeal. We Find that fhe apnlicant has

taking additonal

not Filed a supplemsntary

grounds  but  rather the reouest for personal hearing

has been made Thersin as suoh the =mams  cannolt b

desmed as aupplenentacy appeal bot only & reauast for

personal  hearing  which to be considered as part

and parcel of the  appeal filed by the applicant.

Whatazoever may be, the guestion remalns that The

to ths

request of the applicant has been COMMUNIGa

e
appellate authority e before he has taken & finsl

decision o T appeal  and  despite this the

opportunity of personal hearing was not acoordad Lo

him, which is contrary to the ratio laid down in the

Yo
wa of Ram Chandsr (supra). Mon-gpnt  of  personal
hearing has prejudicsd the applicant and wonld be in

viclation of the principl of natural justice. W

&l w0 find  that the applicant in  his  appellate

mamorandum  has  taken a =specific plea of the
punishmant being not commansurate with the chargs and

being ssvers. The appellate authority while dealing

with the contentions of  the applicant  has  not atall

taken into consideration the plea of fhe applicant
regarding proportional ity of the punishiment. @3 The
proportionality of the punishment cannot be gone inte
by this Tribunal the same has Lo be dealt with by the
aps] lats authority asm well o as the  revisional
authority. n this view of ours we ars Ffortifisd by
the  ratio laid  down by the  Apex  Court  in B0

Chaturweadi v, Union of India, reported in JT 1995 (&7

le




ar &%, @s thers iz nothing

—¢

on record oo show that the

AT Tea of

samined  the &

appallate  authority has
proportionality af  punishment being Epeclflcally
proportional 1T _

ot

hd 2 g W - Ao b o Ayl T oadtea N
taken by him in his appeal the appellats ordae

yally Tenable on that ground.

& Tn the result, although we Find no  infirmify
in the enquiry proceedings and in tThe order passed by
he  disciplinary authority but  &s  the appellate
authority has not dccarded A& personal heaﬁiﬂg Tt the
applicant  and  has not gone into the proportional ity
df punisbmnent, we quash and set aside the order of
the appellate avthority and remand back the case +o
the appellate authority to pass Fresh order,  dealing.
with The prmﬁmrtimﬁality of the punishment,'aft@r
giving a perscnal hearing to the applicant. This

exercise  shall be done within a period of two mont hs

2

from the date of receipt of a copy of this order. No
costs., Th e OA stands disposed of in the above terms.%”
/ -
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