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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAL

0A.NO. 355/9

this the 2tnday of Pzcinde 1998

CORAM: Hon'ble Shri D.S.Baweja, Member (A)

Baijnath Yadav,

By Advocate Shri M.S.Ramamurthy eee Applicant
along with Shri Ramesh Ramamurthy

v/s,
1. Union of India
through the General Manager,
Central Railuay, C.S.T.M.,
Mumbai.

2, The Chief Enginser {Const,),
Central Railway, CeS.T.Mumbai,

3. The Chief Administrative Officer
(Const, ), Central Railuay,
CeSeTe, Mumbai.,

By Advocate Shri V.3.Masurkar ... Respondents

ORDER

(Per: Shri D.S.Baueja, Member (A)

The applicant while working as Senior
Depot Storskeeper (C) under Deputy Chief Engineer
(C), Kurla Passenger Terminus, Central Railuay,

Dadra has retired from service on 31.7.1996., The

~applicant submits that on his retirement he did not

get any of his retiral bensfits, viz., pension, provident

kfﬁnd, gratuity and Group Insurance, leave encashment and

commutation value of pension., The applicant made a
representation dated 2,12,1996 but did not get any
response, Feeling aggrieved, the present OA, has

been filed on 7.4.1997 seeking the following reliefs -
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(a) to direct the respondents to pay the applicant
monthly pension from the month of August, 1996,
(b) to direct the respondents to pay the applicant

his retiral benefits, viz. Commutation Value of

Pension, Gratuity, Provident Fund, Leave Encashment

and Group Insurance, (c) to direct the respondents
to pay interest at»thé rate of 18% p.a. on unpaid
amount of monthly pension and for delay in payment

of retiral benefits,

2, The main contention of the applicant is
that refusal of respondents to settle the retiral
dues and not making payment is illegal and violative
of his legal rights.

3. The respondents have Piled written statement
contesting the application. The respondents have
submitted that payment of provisional pension has

besn ordered as per the Pension Payment Order dated
27.8.1997, It is further stated that payment of
provident fund has been made to the applicant through
a cheque of Rs,1,05,145/- handed over to the counsel
of the applicant in the Tribunal on 14.8.,1997. The
respondents have further stated that the applicant

was in possession of Railway quarter at the time of
retirement and on account of non-vacation of the same
beyond the permissible period, the applicant was
unauthorised occupant of the quarter and thersfore

as per the extant rules,the gratuity has been withhsld,
The disciplinary proceedings are also pending against

the applicant whichwsz® started before the retirement,
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As regards the leave salary and Group Insurance,
the respondents have clarified that since the
applicant was absent for more than six months
prior to his retirement, his leave salary had to
be ' calculated and papsers have bsen sent to

Accounts Branch,

4. The applicant has filed a rejoinder reply
controverting the submissioné of the respondents,
The applicant admits that a Pension Payment Order
has been issued in his name but after getting
Rs.51,155/~ purported to be arrears of provisional
pension;‘ne further credit has been given from
26.11,1997 onuards. The applicant submits that

he was permitted to retain quarter upto 15.12,1997
by the administration and he had vacated the quarter
on 15.12,1997, The applicant contends that the
respondents have not cited any rule under which
withholding of gratuiyy fof non-vacation of quarter
is called for, The applicant has also averred that
pending of disciplinary proceedings does not give
any right to the respondents to withhold the retiral
benefits or refuse sven to sanction provisional pension,
It is his submission that the action taken by the
respondents in withholding the retiral benefits is

illegal,

5. I have heard the arguments of Shri M.S.
Ramamurthy along with Shri Ramesh Ramamurthy, learned
counsel for the applicant and Shri V.S.Masurkar, learned

counsel for the respondents,
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6o From the facts brought out by the
respondents, it is admitted fact that the applicant

had been issued a charge~sheet before retirement

and therefore the disciplinary proceedings uerse

pending against the applicant when he retired,

It is also admitted fact that the applicant did

not vacate the Railway quarter at the time of
retirement and was in occupation of the same till
vacation on 15.,12,1997. The respondents have brought
out that for the payment of provisional pension,
pension payment order has bsen already issued and

the payment of provident fund has bean also made

to the applicant, The only payments which have besan
not yet paid to the applicant éﬁgﬁgratuity, comnutation
value of pension, leave encashment and Group Insurance,
The short question which is invelved for the determina-
tion is Luh?u}:‘hre respondents are legally right in withe
holding the paymsnt of the retiral bensfits as per the
extant rules, The respondents in the uritten statement
have indicated that withholding of gratuity and other
retiral benefits has been done as psr the extant rules,
However, the extant rules have*@@@ig@@belgborated in
the uritten reply. The counsel for the respondents

was asked to indicate the relevant rules which permit
the withholding of the retiral benefits., The learned
counsei for the respondents brought to my notice the
Rule ;9 & 10 of Railway Services (Pension) Rules,1993.
On referring to Rule 10, it is noted that in cass

the departmental proceedings are psnding against{éi;
Railuay employse at the time of retirement, then as

per Rule 10 (a) provisional pension shall be allowsd
not exceeding the maximum?ﬁgfgﬁnshould be admissibls

based on tha qualifying service Upto the date of retirement,
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As indicated earlier, the provisional pension
has been already paid to the applicant, It is
noted_thatfthere is a delay in arranging the
payment and this aspect will be deliberated subse=-
quently, Rule 10 (c) provides that no gratuity
shall be paid to the :ailway servant until the
conclusion of the departmental or judicial
proceedings and issué of final orders thereon-,
in cass of issuse of‘ﬁajor penalty of chargeshest,
In the present case,jtha disciplinary proceedings
were pending against the applicant at the time of
retirement and the séme%@@ still pending and
therefore in terms of Rule 10(c), the payment of
gratuity can be uithﬁald by the department, At
this stage, the learnad counsel for the applicant
arqued that con@égﬁﬁélﬁ'thgffﬁﬁough as per Rule 10(c)
the gratuity could be held on account of pendency
of the disciplinary ﬁroceedings, but in the present
case the holding of the gratuity is illegal as no
order has been passed for the same by the competent
authority., The counsel for the applicant stated that
the provisions of Rule 10 are to be read harmoneously
with that of Rule 9, He contended that as per Rule 9,
President only has the pouwer to withhold gratuity either
in whole or in part and therefore if the gratuity is
to be withheld as per provisions of rule 10{c), the
order must be passed by the President., He éggtended
that this is quite obvious Prom the provisions in
Rule 10 where for sanction of provisional pension,
specifically
the Accounts Officer has been/shown as an authority
while in Rule 10(c)2g§ authority has been indicated

ity

. eratu C .
for withholding the gng;Nﬁfand therefore keeping in
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view the provisions in Rule 9, the President

is the only authority to order withholding of

the pension under Rule 10(c). With these

submissions, the learned counsel for the

applicant _ steted - that the action taken by the
fespondents in the absence of any order from the
President for withholding of pension is illegal

and therefore the applicant is entitled for payment

of gratuity, The learnad counsel for the resﬁondents,
on the other hand, strongly contested the arguments of
the learned counsel for the applicant stating that

the pension rules issued under pouer conferrgq;qndar
Article 309 of the Constitution of India if provide

for withholding of the gratuity due to pendency of

the disciplinary proceedings at the time of retirement
no specific order is required to be passed, I have
carefully considered the rival contentionsand inclined
to endorse the view point of the respondents, Rule 9
provides for Presidential power with regard to holding
of pension in respect of any departmental or judicial
proceedings, Rule 10 provides for the action to be
taken with regard to payment of retiral bensfits to

the employee undergoing disciplinary proceedings at

the time of retirement pending the final decision on
the disciplinary proceedings and the penalty imposead

in terms of provisions of Rule 9., After careful reading
of Rule 9 & 10, I am of the opinion that no

specific order is required to be passed by the President
for withholding of the payment of gratuity till the
final decision of disciplinary proceedings. As is
clear from the Rule 9,. ' if the disciplinary proceedings
had been initiated by the disciplinary authority before

f
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the retirement, the same authority will cont inue

to deal with the disciplinary proceedings and
after,finalisatian_@@l@@L;; éubmitg‘tbe':aport to

the President who is the competent authority for
imposing the punishment after the retirement,

Railway Service (Pasnipn)_ﬂulas,1993_haye been

issued sxercising power under Article 309 of
Constitution of India and therefore are statutory

in nature. If the rules provide for withholding

of gratuity, the same can be withheld without

passing any specific order as long as the conditions
with regard to disciplinary proceedings are met with,
In my opinion, the contention of the applicant is
farfetched and is not supported by the provisions

of the rules. I, therefore, find no merit in the
submissions of the applicant and come_to_the conclusion
that withholding of the gratuity due to pendency of
the disciplinary procsedings against the applicant is

covered by Rule 10(c).and action of the respondents is
not arbitrary and illegal.

7. - ARs indicated sarlier, the applicant had not
been . .. paid the leave encashment and group insurance,
The respondents have not indicated any rules under which
;‘;ﬁﬁlég,}payments could be withheld in case the
disciplinary proceedings are pending. Only a vague
explanation has been given that since the applicant

was absent for six months before rgtirement, the

calculation for leave salary ha@ﬁ@@i@&done and the

prepeselis sent to Financial Adviser and Chief Accounts

Officers, In the absence of any rules permitting the
respondents to withhold these payments, the applicant

was entitled for payment of these dues at the time of

d
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retirement., The applicant is, therefore, entitled
for payment of these dues immediately and since
the delay has been caused by the respondents with
no satisfactory explanation, the applicant is
entitled to be compensated by way of payment of

jnterest,

8. As nbted earlier, the provisional pension
ha® been sanctioned to the applicant as per the
Pension Payment Order dated 27.8,1997., The payment

of provident fund has beanzggge to the applicant on
14.,8.1997, The applicant had retired on 31.7.1996,
Bt is also therefore obvious that payment of these
dues has been delayed. @%F@E the Rule 10 (a) of
Railway Services(Pension) Rules,1993 as referred to
earlier, a provisional pension is admissible to the
employee under disciplinary proceedings on the date

of retirement and therefora the péyment of provisional
pension has been delayed to the applicant. Payment of
provident fund has been also delayed_and the respondents
have not made any averment to indicate the reasons for
delay. In view of this, I hold that the applicént is
entitled for payment of interest for delay in payment

of these dues,

9. - The applicant has also submitted that he
has ot been paid the commutation value of pension,

N payment of
Since Rule 10(a) provides/full pension on a provisional
basis, it is obvious that commutation value of pension
would not be admissible till such time the disciplinary
proceedings ars finalised, In view of th%s, there is

payment o

no illegality in withholding thelcommutation value of

pensicn by the rsspondents, Q

J
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10, As brought out earlier, the applicant haFf
been issued a major penalty chargesheet before ﬁ
retirement and the disciplinary proceedings Were
pending at the time of retiremsnt. The respondents
have brqqght“qn_reco:d the copy of the chargeshest
dated 10.6,1996. The applicant during the arguments
duelt considerably on the validity of the chargeshest,
He argqued that the chargesheet has been issued in
1996 for the alleged irregularitigscommitted during
1988, He further submitted that the charges are
vague as no details of the irregularitéss have been
brought out, In,vieQ of these facts, the counsel

for the applicant pleaded that the charges. lsvelled against

g}:ihim do: ) not constitute misconduct. He further
argued that penalty under Rule 9 can be imposed only
For‘géggﬁg@égébnduct and since the chargesin the
chargesheet do_ ) not constitute a grave misconduct,
the respondents are not entitled to continue the
disciplinary proceedings. He, therefore, prayed
that the chargesheet deserves to be set aside, The
counsel for the respondents strongly reacted to the
submissiongof the counsel for the applicant stating
that the validity of the chargesheet is not the subject
present . , i
of the/OA. and no such prayer can be dade . ' for
quashing the chargeshest. The l;;rned counsel for
the applicant, houever, controverted this.i contention -
of the respondents stating that the applicant has
raised this issue in viey of tha fact that the respondents
have first time disclosed in the written statement the
reasons for withholding the gratuity and other settlement
dues, He _ " further stated that for the sake of
defence,the additional pleadings need not be included
in the OA, threughféﬁj amendment . 1 ‘am’ not impressed

0

.o 10/;



by thq;Jrarguments of the applicant, The

pleadings =~ .0 put. 7 forward and the prayer
for relief” present

madaLare beyond the scope of theLUA ‘The issue

raised during oral submissions constitute a

separate cause of action and therefore cannot be

gone into the merits in the present OA, In view

of this, the submission made by the counsel for

the applicant deserves to be dismissed,

11« . _The counsel for the applicant made one
more prayer which is nsither included in the O0A,

nor covered in the rejoinder affidevit. The counsel
for the applicant contended that the chargesheet

was issued in 1996 and even after a period of tuo
years, atiggesent the disciplinary proceedings have
been not completed and therefore the gratuity of the
applicant cannot be withheld indefinately. In view
of this, he made a prayer that the Tribunal should
direct ths respondents that in case the enquiry is
not completed within a reasonable time to be fixed

by the Tribunal, the disciplinary proceedings were
come to an end, The counsel for the respondents
strongly opposed any such direction being given
through the present DA, on the ground that there

are no such plead%ﬂaﬁjin the OA, and this is altogether
a distinct issue>}é}a separate cause ofé@ti@ng I have
carefully considered this prayer and not inclined to
accept the same; The issue of chargesheet and the
proceedings thersafter constitute a separate cause of
action. The respondents have no occasion to meet
with the contention of the applicant with regard to
the progress of the enquiry. It is not knoun as to

completed
why thepx@c@@dimgs shava n@t ‘be@nls so far, If the

¢
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applicant is aggrieved by the delay,he can

challenge the matter through a separats OA,

seeking the relisf as prayed for,

In the present

OA. based on the pleadings made no such direction

can be issued and therefore this prayer also deserves

i to be rejected,

12,

In the result of the above deliberations,

the OA, is partly allowed as under :=-

| (a)
l
|
.
|
|
| (b)
| (e)
(d)

mrje

The applicant shall be entitled for payment
of the interest at the rate of 12% p.a. for
the delay in payment of provisional pension,
The interest shall be calculated on the basis
of monthly accrual of the pension as due to

the applicant.

The payment of leave encashment and Group
Insurance as due shall be made to the
applicant and the applicant shall be
entitled for payment of interest at the

rate of 12% p.a. from the date of retirement
till the date of payment.

The compliance of this order shall be done
within a period of three months from the date

of receipt of the order,

No order as to costs on the facts and circumstances

of this case.
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(D.5.BAWED
MEMBER (A)



