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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL BENCH, MUMBAI

0A LND .323 /97

pﬁﬁWMéD this the‘7fkday of Gecembo—-1997

CORAM: Hon'ble Shri Justice R.G.Vaidyanatha,Vice Chzirman
Hon 'ble Shri P.P.Srivastava, Member (A)

argeet aln
70 hri A Bhatkar,

Advocate, 4/13

Mohamed Hussain Chaul,
Opp.Antop Hill Post Uffice,
Shaikh Mistry Road,Mumbai.

By Advocate Shri G.K.Masand
instructed by Shri AR.l.Bhatkar cee Applicant

v/s,

1. Union of Indis through

the 3ecretary, Deptt. of

- Telecommunication,
Mlnlstry of Telecommunication,
Sanchar Bhavan, 20 Ashoka Road,
New Delhi.

2., The Chalrman Telecom Commission,
Deptt. of Telecom, Govt. of India,
Sanchar Bhavan, 20 Ashoka Road,
New Delhi.

3. The Chief General Manager,

MeT eNals Telephone House,
Prabhadevi, V.u.Narg,
Mumbai.

By Aduocate Shri V.S.Mhasurkar +s« Respondents
LGS0,

0RDER
(Per: Shri P.P.Srivastava, Member (A)

The applicant joined the Department of
Telecom as Assistahﬁ Executive Engineer (Civil)
Grpup 'A' in 1980 as a direct recruit through the
caombined Engineerind Services Examination conducted
by the Union Public Service lommission. The applicant
was promoted as Executive Engineer (Civil) in Senior
Time Scale on 19.1.1989o The applicant has submitted
that he is eligible fd be considered for the post of
Junior Administrative Grade in the pay scale of Rs.3700-

5000, The eligibility condition is 5 years regular service
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C:j::;::i;:jin the Senior Time Scale for being

eligible for the post of Superintending Engineer.

Since the applicant has completed 5 years of regular
service in January,1994, he is entitled to be considered
for the post of Superiﬁtsnding Engineer. The applicant
has further brought out that respondent administration
issued promotion order from Executive Engineer to the
post of Superintending Engineer on adhoc basis on 8.11.1993,
In this promotion ofder many of the junior officers to
the applicant have been promoted as Superintending
Engineer. The appliﬁant has further brought out that
respondents have furﬁher issued order dated 13.,2,1997
under which three moTe officers have been promdtad in
the grade of Superintending Engineer on adhoc basis in

which { Jtuo officers promoted were junior to the

i e g

applicant. ") Aggrieved by this promotion

order of the juniors to the applicant, the applicant

has filed this OA, and has challenged NiSisupersession

in this OA, and has sought the relief that the respondents
be directed to promoté the applicant as Superintending
Engineer on adhoc basis from the date his immediate

junior has been promoted and award consequential

benefits to the appli¢ante

2. The rQSpondénts have filed a reply. The
respondents have brought out that the applicant cannot
challenge the order oé promotion issued on B8.11.1995

as the application is filed in 1997 and is not within
the time limit. The feSpondents have alsoc brought out
that in both the orders dated 8.11.1995 and 13.2.1997
the officers who have been promoted are not before ths
Tribunal and on this ground also no order can be passed
which will adversely affect those employees who uwere

promoted by the administration by the above orders.
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The respondents have further brought out that the

adhoc promotions were required to be made as the
seniority gquestion was under dispute in courts and

the adhoc promotions have been made by the adminis-
tration on the basié of seniority-cum=-fitness in

terms of DOP & T.0.M. NO. 28036/8/87-Estt(B) dtd.
30.3.1988., The respondents have brought cut that

the case of the appiicant was considered by the
screening committee;both in November,1995 as well as

in November,1996 and in both the screening committee

the applicant has been found unfit. Since the screening
committee has not Féund the applicant'as fit, the applicant
cannot make any griévance and he has no legal claim to

the promotion as Superintending Engineer.

1
1

3o At the time of hearing, the respondents have
produced the selection proceedings of November,1995 and

November,1996.

4. The learnéd counsel for the applicant has
arqued that the applicant has never been communicated
any adverse remarks:and therefore he should be considered
for promotion and pfomoted on ad hoc basis according to
his seniority as thére is nothing adverse in the record
of service since he;has never been communicated any
adverse remarks. Vhe learned counsel for the applicant
has further argued ﬁhat in case of adhoc promotion the
Bench Mark fixed in?the{i?{fﬁ for reqgular promotion
cannot be the criteria. The 1ld. counsel for the
applicant has Further submitted that although the

Bench Mark for this‘post on regular basis is "Very Good"
but while making prdmotion on adhoc basis the case of

considered on
the applicant will be/seniority-cum~fitness and since

s 4/-
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the applicent is senior and nothing adverse is communi-
cated to him, therefore, he is presumed to be fit., On

the other hand, learned counsel for the respondents has
argued that in terms of the rules, the case of the
applicant is required to be considered as per seniority
for adhoc promotion. Nowhere the rule for adhoc promotion
order dated 30.3.1988€§§§§}d0un that the Bench Mark can be
diluted while decidihg the fitness of the applicant for

adhoc promotion,

5. After hearing learned counsel for both the
we are of the view that
sides on this issue,/the controversy to be considered

in this OA, is that in terms of the rules uwhether it is
permissible for the DPC to decide the fitness of the
applicant for adhoc bromotion by adopting Bench Mark

which in this case is "Very'Good", the Bench Mark uhich

is applicable for reéular promotion. The relevant portion

of the Tule dated 30.3.1988 reads as under i=-

"Para 4 (iii) where ad hoc appointment
is by promotion of the officer in the
feeder grade, it may be done on the
basis of seniority-cum=fitness basis
even uwhere promotion is by selection
method as under —

(a) Ad hoc promotions may be made only
after proper screening by the appoint-
ing authority of the records of the
officer.

(b) Only those officers who fulfil the
eligibility conditions prescribed ~
in the recruitment rules should be
considered for ad hoc appointmentse.
If ,however, there are no eligible
of ficers, necessary relaxation should
be obtained from the competent authority
in exceptional circumstances,

{(c) The claims of Scheduled Castes and
Scheduled Tribes in ad hoc promotions
shall be considered in accordance uwith
the guidelines contained in the Deptt.
of Personmnel and A.R., Office memorandum
No.36011/14/83-Estt . (S5.C.T.) dated 30.4.
1983 and 30.%.1983.
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Reading of this rule shows that the adhoc promotion

is required to be made on the basis of seniority-cum-
reqular :

fitness even when the/promotion is by selection method.

In Para 4 (iii) (b) it is brought out that only those

officers who fulfil fhe eligibility conditions prescribed

in the recruitment rules shall be considered for ad hoco

appointments. No where in the rules the question of

Bench Mark has been considered. The reading of the rule

of the Circular dated 30.3.1988 shous that the administra=-

tion is not prohibitéd from applying the Bench Mark while

considering adhoc promotion. E&ven otherwise, it {:)stands

to reason that when promotion is being made on adhoc basis,

it is to man;;;)the post and therefore the competency

of the emplo?ee who is to be promoted is required’to be

considered on the basis of ‘same)criteria which is applicable

for regular promotion‘unless otherwise provided in ths

rules. Therefore, inéour opinion, respondent administration

would be well within ﬁhe frame work of rules in applying

the Bench Mark criteria which is applicable for regulear

promotion even in the base where adhoc promotion is

required to be made unless the rules provide otheruise.

In this case, the Bench Mark for promotion to Superintending

Engineer is "Very Good" and the respondent administration

would be entitled to cénsider the claim of the applicant

and others according té the seniority on the basis of

their competency by applying the Bench Mark of “Very Good"

for promotion, Thus, ﬁhe officers wha are ngﬂdgg:ééj:;jl}

"yery Good" on the basis of their record of service would

be considered as fit and those,uho were not upto the

Bench Mark even though their record of service may shou

no adverse remarks cannot be promoted if they fail to

come up to the Bench Mark., Ue, therefore, do not see

-.. 6/~
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any infirmity in the DPC proceedings held for
adhoc promotion both in 1995 and 1996 which led
to the issue of promotion orders dated 8.11.1995

and 13 02019970

6e The learned counsel for the applicant has

relied on a decision of this Tribunal in OA.NC.138/91
decided on 29011.1995 Kantilal Madhavjibhai Hirani vs.
Union of India & Ofs. decided by Ahmedabad Bench reported
in ATJ 1996l(1) 0. 232, The learnsd counsel Fdr the
applicant has arguéd that in this judgement a similar

'Y j‘ issue uas_consideréd by the Tribunal, The Tribunal
has held that promotion to & .. post ofi seniority-cum=
fitness would imply that unless there is anything
adverse or reportslare poor making the officer unfit
(i.e. having positive demerits), the officer gets
promotion to the higher post. We have gone through
the judgement. Inithis case the applicant had worked
in the post to whiéh he was to be promoted on adhoc basis
and was allouyed to cross the efficiency bar in that grade
and there was no adverse remarks in the C.R, for the

last five years. CLonsidering the facts and circumstances

4

of that case the Tribunal had come to the conclusion that
®"We have reason to believe that the applicant's case was
not considered in proper prospective byvthe B.P.Co and
they were unduly influenced‘by the fact of censure ayarded
to the applicant."? The observations made by the Tribunal
(> "Promation to a post on seniority=gum~fitness would
imply that unlass ﬁhere is anything adverse or reports

are poor making the officer unfit (i.e. having positive
demerit ), the officer gets promotion to the higher poét"
are to be read in this context. This is not a general

proposition which has been laid down by the Tribunal.
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It is an observation made’lin}the facts and circumstances
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of the case, | _ '
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The issue raised in the present OA. | “/that uhether

the Bench fark which is provided for regular promotion

can be considered on adhoc basis was not issue inéfﬁéﬁ}

0A, We are, thersfore, of the opinion that the observa-
velud Lfon

tions made in the UA@ﬁpy learned counsel for the applicant

do not apply to the facts and circumstances of the present

CASE .

7e Since we have decided the issue on merit,
we are not commenting on the guestion of limitation
and delay in filing this OA, as far as the promotion

are concerned
orders which were issued in 19954 We are also not

commenting on the issue concerning grant of ‘relief’
in the absence of parties which may be @ffected

by this.

8. The OA, is, therefore, without merit and
is liable to be dismissed and is accordingly dismissed.

There will be no orders as to the costs,
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(P.P.SRIVMETAVA) (R oG VAIDYANAT HA ) 7
MEMEER (K) VICE CHAIRMAN

mrj .




