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D.C.R.G. was withheld as also his " Leave Salary,- which (leave
salary) was paid to him in - February, 1995. The Applicant,
further states th&t‘ finally 'on%.26.04;1996 & punisehment of
witholding 10% monthly pensioh was imposed on him (exhibit A-1).
Further, the Respondents recovered an amount of Rs. | 54,609.00
from the"D.C.R.G. rof"‘ihe Applicant, the total D.C.R.G. which
was payable being Rs. ‘81,675.00.; The balance amount was paid to
him in November, 1996. The break up of the amounts. of recovery

are as reproduced in the impugned order dated 30.10.1996 at

exhibit ‘A’ page 9.

2. =l The Applicant further contends that no proceedings under s
the Public Premises (Eviction of Unguthorised Occupants) Act,
1971 had been taken and that he had vacated'ghe Railway Quarters
on 30.04.1994. However, Rs. 30,826.00 was recovered towards
penal rent for the period while he was posted at Jhansi. Thus; -
he contends that principles of natural Justice were flouted in
the making ofmthis recovefy. The Applicant, finally eseeks the
relief for the quashing and setting asfdé of the impugned order
dated 30.10.1996 (Exhibit ‘A’). He also seeks a direction by the
Tribunal to the Respondents to refund Rs. 64,609.00 which have
been wrongly recovered from his D.C.R.G. alongwith 24% fnterest

thereohﬁ

3. The Respondents” have ' filed a -Written Statement of
reply, where the claims of the Applicant are resisted, and it is »
stated that the Applicant continued to occupy the Railway quarter
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allotted to him after his transfé}:from Mumbai to Jhansi - vide
order dated 29.10.1991 It is stated that such an occupation was
irregular and hence the Respondents: were entitled to charge
damage/market rent and recover the same from the Applicant by
action, which included recovery -from- settlement dues. It s
stated that the Respondents -are -entitled to with-hold the
D.C.R.G. till the railway employee vacates -the Railway quarters
unauthorisedly occupied by him, as per rules of the Railway

Administration®

4. . .. The facts of the retention of -the railway quarters by the - .
Applicant upon his transfer to Jhansi are set out in detail in
paras 5, 6 and 7 of the Respondents’ Written Statement, and are
not being reproduced here. The relevant rules are provided for
adjustment of outstanding dues from retiral benefits like
D.C.R.G., etc. are then referred to in para 10 of the Written
Statement. Other recoveries which are made, are explained in

further paragraphs of the written statement of Respondents.

5. " We have - gon& through "the papers in the case and have
considered the arguments made by the Learned Counsel on both
gides, viz. - Shri G.S. Walia for the Applicant and Shri S.C.

Dhavan for the Respondentst

6. - "Thé& Learned Counsel for the Applicant: focused his case

entirely on the strength of a recent judgement rendered by the

Hon’ble Supreme Court in the matterfof Gorakhpur University V/s.

\‘s:"»: R * 0 04
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Dr. _Shitla Prasad Nagendra.. The order on 07.08.2001 is reported

at Suprems Court Online.com [200%1  SOL -Case No. 433]. The
arguments made by Shri Walia was that no recovery could be made
from the Death-cum-Retirement Gratuity (D.C.R.Q@.) -and that the
action of Respondents wag ‘infirm in that recoveries were made
without providing any opportunity: to -the -Applicant through a
proper show cause notice. Learned Counsel argued that in the
absence of such opportunity, it was not necessary or possible for
him to defend the case here before the Tribunal, as he states
that the “trial” could take place only by the Respondents and not
by this Tribunal, after a show cause notice has been given and

opportunity provided before the Respondents...

7(a). Learned Counsel sought to depend on &the  following Case
Law : '
(1) - Ramjilal - Chimanlal ---Sharma V/8. Elphingtone
Spinning & Weaving Mill Co. Ltd. reported at
1984 LAB I.C. 1703.

(ii) Motilal Sharma V/&5: - University of Rajasthan &
W Another reported at 1998 (2) ATJ 70.

(iii) Sri Hari Singh & others V/s. Union uf “India &

others decided by the Principal Bench of this
- Tribunal reported at ‘1997 (2) ATJ 165

7(b). - Learned  Counsel. also.. depended. on: the case of M/s.-
Hindustan Aeronautice Ltd. V/s. Commissioner of Income-Tax,
reported at AIR 2000 SC 2178 to make the point that circulars and
instructions -of the Board arw no doubt binding in law, but when-
upreme Court or High Court has declared the law on the question,

" o8 5
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it is not open to a Court to«dir;gt&that-~a- circular should be
given effect to and “not the -views -expressed by the Courts.
Learned Counsel said that in respect of- recoveries, other than
the House " Rent, the - 'same position -was obtaining, as no
opportunity was provided to him through a show cause notice and
hence, this could “ not be argued regarding merits before this

Tribunal, at this stage: e e

8. - Arguing the cas® on behalf  of the Respondents, - their .
Learned Counsel, Shri 8.C. Dhavan, first took us through the
facts of the case and provided facte relating to transfer of the
officer vis-a-vis retention of house and made the point that
Applicant was put of notice on 23.05.1993. The Applicant had
been told clearly of the -consequences of retention of house
unauthorisedly and he cannot now say that no opportunity was
provided. It was argued that no notice was necessary in such

cases as per the law settled in the matter of Ram Poojan V/s.

9. The Learned Counsel then took up arguments in< regard to
the 'validfty of withholding of the D.C.R.G. amount and deduction
of dues from the same. He referred to para 9 of hie reply citing
the Railway Board's letter dated 31.12.1990 and stated that since
disciplinary p}oceedings had been started against the
Applicant, the orders could be passed only after retfrement. The
Learned Counsel sought the support of the following case law to
argue the point that amounts due from Government servant could be
recovered from the D.C.R.G?¥

l.lB



Page No. 6 ) SR Contd..0.A.No. 305/97.

(1) Union of India V/s. Shiv Charan reported at 1992 (19) ATC
129. Here the point was emphasized that this was a three
Member Bench which 'decided that amounts due because of

over stay in Government quarters can be deducted from

Dl‘ C. Rl G. } etc. ’

(77) Amitabh Kumar V/s. Director of Estates reported at 1997
SCW 1404. Here the point made was that even where there
was an ad hoc allocation of quarters for the son, the-

amount could be recovered:

10. Rule 15 (a) of the Railway Servants (Pension) Rules,
1993, was also sought to be depended upon. Learned Counsel
argued that withholding of D.C.R.G. amount was obviously
enviééged in rules, only for the purpose of recovery. He stated
that the Tribunal had also followed the above cases, for eg. in
the judgement in O.A. | No. 161/2000 decided on 14.09.2000 (R.
N. Sr?vastava V/s. Union of India & others). Shri Dhavan also
cited ﬁhe cases of A. B. Krishna & Others V/s. State of
Karnatéka & Others reported at 1998 SC L&S 906 regarding the
operation of Public Premises (E.O0.U.) Act, 1971 and the judgement
of the Tribunal in O.A. No.- 555/96 decided by the Principal
Bench on 01.04.1997 (Sri Hari Singh & Others V/s. Union of India

& others).
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11. Learned Couneerf'for~R§sponabnts~then'dwelt in argument
on the facts of the Applicant’e case regarding -non-vacation of

quarters and said that the Applicant should have defended this on

merits.

12.:77: . Rearguing the case briefly -for the Applicant, his Learned
Counsel stated that the Full Bench judgement cited, provided no
answer to the issue/s raifsed -and, therefore, could not be
-depended upon in the present case. He also made the point that
in Shiv Charan’s case, relied upon by the Learned Counsel for
Respondents, this 1issue was not 1in question and was not
discussed. The relief was provided in that case under the wide -
powers of the Supreme Court on the merits of the case and there
was no ratio decidendi. Therefore, he stated that it was the
Judgement of the High Court cited by him that was binding over
the Judgements of the Tribunal and that the case of Ram PooJjan

was not a good law in this regard>

13. It has to be noted, in the first instance, that the entire .
stress of argument of Learned Counsel for Applicant was to the
effect that recovery of the nature involved in the present case
could noi be made at all from the death-cum-retirement gratuity
(D.C.R.G.). In fact, in regard to the merite of the action of
recovery he took the stand that since no show cause notice has
been served, the matter could be defended by Applicant only in
the Juriediction of the Respondents first and that too, after

issue of show cause notice. Let us, therefore, proceed straight
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to the case of Gorakhpur Un?versfty.'vyb;' Dr. Shitla Prasad

Nagendra [2001 SOL Case No. 433], on which the Learned Counsel
for applicant depended heavily.: We will not go on the Headnotes
but to the judgement text:~ Para No. 5 -is relevant and depended
upon. We quote the relevant portion. —.:

“This court ‘'has been repeatedly emphasizing the
position that pension and gratuity are no longer
matters of any bounty to be distributed by
Government but are valuable rights acquired and
property in their hands and any delay 1in
settlement and disbursement whereof should be
viewed seriously and dealt with severely by
imposing penalty in the form of payment of
interest. withholding of quarters allotted,
while in service, even after retirement without
vacating the same has been viewed to be not a
valid ground to withhold the disbursement of the
terminal benefits. Such 18 the position with
reference to amounts due towards Provident Fund,
which {8 rendered immune  Prom attachment and
deduction or adjustment as against any other dues
from the employee. 'In the context of thie, mere -
reliance on behalf of the appellant upon yet
another decision of a different Division Bench of
the very High Court rendered without taking note
of any of the earlier decisionts of this court but
merely proceeding to decide the 1{1ssue upon
equitable considerations of balancing conflicting
claims of respective parties before it does not .
improve the case of the appellant any further."

Importantly, stréss was placed in the above on the <sentence
"withholding of quarters allotted while in service, even after
retirement without vacating the same haé been viewed to be not a
valid ground to withhold the disbursement of the terminal

benefits."” This is the sentence that was stressed upon by the
Learned Counsel for the Applicant to make his point. However,
this sentence cannot be read in isolation. Specially, it is to be
read with the very sentence succeeding 1it, which explaine as

follows 2
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"Such is the position with réference - to amounts
towards Provident Fund, which Y& rendered immune
from attachment and deduction or adjustment as

-against any other dueg from- the employee.”

v

14. A reading of the entire paragraph:-and in fact, the
Judgement in totality, indicates that there is no ratio clearly
to the effect that the D.C.R.G. - amounts cannot be per se
withheld or be drawn upon for adjustments of dues (such as those
dues involved in the present case).  Therefore, this case cannot
help the cause of the Applicant. We have also gone through the
Jjudgement in the matter of Hari Singh (supra) cited by the
Learned Counsel for the Applicant. The Principal Bench of this

Tribunal had decided that recovery of amounts overpaid due to

wrong fixatiofl detected after seven years could not be withdrawn
without notice. The Judgement was given with: reference to the

relevant provision in the I.R.E.M. and stress was 1laid on the

fact of notice not having been issued. In the present case, -

- however, the fact s relating to Government accomodation being

not surrendered where different law and rules hold the field. We
will come to that ahead. Similarly, in the matter of Motilal
Sharma (supra) decided by the Rajasthan High Court, also depended
upon by the Applicant, it has been held that Gratuity and
Provident Fund cannot be withheld for non payment of arrears of
penal rent. In the matter of R.C. Sharma (supra) decided by the
Bombay High Court, it 1s held indeed that the right to the amount
of gratuity is not circumscribed or made dependent to the conduct
of the Applicant, subsequent to the date of retirement:

.. 10
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15. The above two decisiéns- rendered by the Bombay and
Rajasthan High Court have been carefully seen and would need to
be viewed in the light of the judgement of the Hon'ble Supreme
Court in the matter‘df Union of India V/s. Shiv Charan reported

at 1992 (19) ATC 129, relied upon by the Respondents. This is a
short judgement but is definitely applicable to the basic issue
that is being agitated. Here, while directing that the amount
due to the Officer concerned should be handed over to him, it
clearly allows the deduction of the rent for the period of
overstay. It also states that the Appellants, viz.- the Union
of India "will be entitled to make claim in accordance with law
to which they are entitled to, for any excess or penal rent, and
the respondents will be at liberty to make any claim for
compensation in the appropriate forum....."” Now the point that
is clear here 1is that the deduction of dues, 1ike the one
involved in the present case, have been clearly allowed in view
of this judgement of the Hon’ble Supreme Court and in view of the
fact that - we have held that the Judgement of  Gorakhpur
University’'s case does not help the Applicant. It is clear that
the judgement of the Bombay and Rajasthan High Court cited above
will not help the case of the Applicant, even assuming that

they settled the ratio, as indeed argued by the Applicant.

16. Now once this point is decided, the case will proceed to its '
merits. Even though Counsel for Applicant refrained from arguing
on merits on the plea on the argument that these merits can be
dealt with only in the jurisdiction of Respondents, we have gone
into the basic pleadings made by either side. The law .in this

oo 1l
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v regard made in the matter of Ram Poojan V/s. Union of India, as
cited by the Learned Counsel for Reépondents, has been seen. In
regard to' the break up of the total amount deducted, this is
provided in the order dated 30.10.1996 i.e. the impugned order.
Rs. 30,876.00 are charged on account of rent on which the
contention made by Respondents and briefly argued by his Learned
Counsel was stated in para 4.5 of the 0.A. In view of the law
settled, it is not necessary for proceeding under Section 7 of
the Public Premises (Eviction of Unauthorised Occupants) Act,
1971 for levying a recovery of such rent. The Respondents have
stated that this amount pertains to the period when the Applicant
unauthorisedly held on to Railway accomodation even though posted
& to Jhansi. Similarly, on Overdrawn wages,f%tsié;;n has been -,
explained by the Respondents in the Written Statement. The stand
taken during arguments.by the Learned Counse] for applicant that.
the merits cannot be argued here will not help the applicant’s
case, once it is decided that there is no estoppel, as it were)in
the adjustment against D.C.R.G. amount. We cannot, therefore,

further analyse merits in view of this stand taken.

17. In the circumstances, therefore, we find no Justification
for interference in this matter. The 0O©.A. 1is, therefore,

dismissed with no order as to costs.

(KULDIP SINGH) T ,“/{‘Bfm
MEMBER (J). MEMBER (A) ,24/)(/ o7
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