BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

C.P.N9,52/97 in OA.NO. 142/97
19™ this the  day of Lt 1397

CORAM: Hon'ble Shri B.S.Hegde, Member (J)

Hon'ble Shri P.P.Srivastava, Member (A)

Amarnath Batabyal ees Applicant
v/s.
Union of India & Ors, " eee Respondents
AND

Shri Dinesh K.Afzalpurkar,

Chief Secretary,

Government of Maharashtra,

Mantralaya, Mumbai - 400 032, ees CLontemner

Tribunal's Order

Through this C.P, the applicant has brought
out that the respondent administration is not paying
the applicant pension regularly and have passed an
order dated 26.,3.1997 cancelling the previous peﬁsion
order dated 1541141996, Since the status quo was
ordered by the Tribunal in its erder dated 11.2.1997,
the respondent administration by passing the order
dated 26,341997 has flouted the orders passed by the
Tribunal. While disposing of the OA,, we have ordered
that the applicant should be paid the pension reqularly -
without any deductions which has beesn contemplated by

[till the finalisation of disciplinary case
the respondents in their lstter dated 18.3.19974 The

learned counsel for the respondents assures that the

applicant is being paid the pension and there was no
attempt to deprive the appli§§?t of pension. The

‘ pa | .
applicant is required to,@bﬂ[the provisional pension

in view of the fact that disciplinary proceedings
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against the applicant have again been started in

terms of the liberty granted by the Tribunal in

their judgement dated 9.2.1996. Since the disciplinary
proceedings are in process, the applicant be given

the provisioﬁal pénsion and since thse stay was granted
only on proceedings further with the disciplinary

enquiry, the orders dated 18.,3.,1997 wsre passed,

24 The learned counsel for the respondents has
further assured that the applicant is being paid
pensionary benefits regularly and there is no deliberate
attempt on the part of the respondents to stop thse
payment of monthly pension, Since we have already
directed that the applicant should be paid the pension
which was being paid to him before initiating the
proceedings vide the administration's letter dated
1541141996 which were again initiated vide administration's
letter dated 15411.,1996, the administration should snsure
that the applicant is regularly paid the pension which

he was getting before 15.,11.,1996 till the finalisation

of this case,

3¢ The revised pension order dated 18.3.,1997

which is aﬁ Exhibit='C! of C.P.No,52/97 is held in

abeyance till the finalisation of the cases In vieu

of the assurance of the learned counsel for the.respondents
that the applicant would be paid the pensicn regularly

and there is no deliberate attempt on the part a?vthe
administration in flouting the ordsrs of the Tribunal,

we have decided not to pursue the contempt proseedings further

in CeP.No. 52/97 and the same is discharged.

(PopeSRIYASTAVE) (BagalERtd)
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MUMBAT BENCH, MUMBATI
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19 % this the fayday of Lftedar1997

CORAM: Hon'ble Shri B,%,Hegde, Member (J)
Hon'ble Shri P.P.Srivastava, Member (A)

Amarnath Batabhyal
R/at 42, Buena Vista,
JeBhosle Marg,
Mumbai~400 021,

By Advocate Shri K.K.Singhvi

along with Shri M.S.Ramamurthy,

Shri Sanjay Singhvi and Shri

Ramesh Ramamurthy. ees Applicant

v/S,.

1« Union of India through
the Secretary, Ministry
of Personnel,Administrative
Reforms, stc, Department of
Personnel & Training,
Central Secretariat,
North Bleck, New Delhi.

2, The State of Maharashtra
through its Chief Secretary,
Mantralaya, Bombay - 400 032,

By Advocate Shri P.M.Pradhan

along with Shri V.S.Masurkar,
CeGoSaCs eee Respondents

ORDER

(Per: Shri P.P.Srivastava, Member (A)

The applicant belongs to Indian Administrative
Service, The applicant was issued a charge-sheet and after
departmental enquiry an order of compuléory retirement

was issued against him by Respondent No. 1 on 19.4.1989,

4§>”/’ : o oe 2/=
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Compulsory retirement was challenged by the applicant
before this Tribunal in OA.NG.545/89, This order of
compulsory retirement was set aside by the judgement

and order of the Tribunal dated 25.,1.,1991 mainly on

the ground that the applicant had not been served

with a copy of the enquiry report before the order

of compulsory retirement came to be passed, The

Tribunal also granted liberty to the rsspondsnts

to complete enquiry from the stage of giving a copy

of the enquiry report to the applicant., Thereafter,

the applicant was reinstated in service and simultaneously
placed under suspension and the disciplinary proceedings
were continued from the stage of giving enquiry rsport.
After considering applicant's representation on enquiry
report, the respondents passed compulsory retirement
against the applicant by its order dated 24.2.1994,

This order of the compulsory retirement was also
challehgad by the applicant in OA.N0.593/94, Both

these OAs, were heard together and by an order datsd
9.241996 this Tribunal quashed and set aside the order

of compulsory retirement., The Triﬁanal, however, granted
liberty to the respondents to initiate action afresh from
the stage of supplying copy of Central Vigilence Commission's

report,

2, In the meantime, the applicant had reathed the
age of superannuation on 30.,9.1995, The respondent adminis-
tration challenged the order of the Tribunal dated 9.2,.1996

but the same was dismissed by the Hon'ble Supreme Court,
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3. The applicant was issued a fresh order

&atad 1541141996 continuing the proceedings against

the applicant, This order is placed at Exhibit-'C!

af this DA, The applicant has filed the present OA,

praying that the order dated 15.,11.1996 purporting
re=-

to/start the enquiry against the applicant be quashead

and set asids,

4, The applicant has brought out in the OA,

~that since the applicant has supsrannuated on 30,9,1995
and has ceased to be a Mambsr of All India Services

from that date,. therafore the applicant is no more
governed by the AIS (Biscipline and Appeal) Rules,1969,
The applicant has further brought out that unless the
applicant is reinstated in service and made the Member
of the IAS, the Discipline and Appeal Rules under All
India Servicss (Discipline and Appeal) Rules, 1969 cannot
Be made applicable in the cass of the applicant. The
applicant has also brought out that tha Tribunal had
granted liberty to the respondsnts to start enquiry
afresh and no such enquiry can be instituted against

a person who has bsen superannuated unless the misconduct
alleged has taken place within a period of four years of

such proceedings,

argument of
Se The main thrust of the/learned counssel for the

applicant ;iSvai;fthat since the applicant is retired,
the disciplinary proceedings cannot be continued against
the applicant as he is no longer Member of the Indian
Administrative Service, The lsarned counsel for the

applicant has also argued that the liberty granted by

W/ oo 4/=
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the Tribunal in their judgement dated 9,2,1996

does not create any new rights for taking discipli-
nary proceedings which is not there under the lau.
Since the applicant has retired, therefore, the enguiry
which was being conducted against the applicant.uhen

he was Member of the IAS cannot be continued as the

All India Services (Disciplins and Appeal) Rules,1969

are no longer applicable to the applicant,

6. Learned counsel for the respondents on the
other hand has arqued that the enquiry against the
applicant is being continued under Rule 6 (1)(a) of
All India Services (Death~cum-Retirement Baenefits)
Rules,1958. The learnad counsel for the respondents
has argued that this rule specifically and squarely
covaers the case of the applicant and the order dated
151141996 has been issued under the provisions of
Rule 6 (1)(a) of the ALl India Services (Death=cume=
Retirement Benefits) Rules,1958., Rule 6 of All India

Services Manual reads as under fe

"6, Recovery from pensione(1) The Central
Government reserves to itself the right

of withholding or withdrawing a pension

or any part of it, whether permanently

or for a specified period, and the right

of ordering the recaovery from pension of
the whole or part of any pecuniary loss
caused to the Central or a State Government,
if the pensioner is found in a department
or judicial proceedings to have bsen guilty
of grave misconduct or to havs caused
pecuniarylibss to the Cantral ar a State
Government by misconduct or negligence,
during ' his service, including service
rendered on re-amployment after retirement:

.o 5/-
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Provided that no such order shall
be passed without consulting the Union
Public Service Commission;

Provided further that o=

(a) Such departmental proceeding, if
instituted while the pensioner
was in service, whether before,
his retirement or during his
re-~amployment, shall, after the
final retirement of the psnsioner,
be deemed to be a proceeding under
this sub=rule and shall bs continued
and concluded by the authority by
which it was commenced in the same
manner as if the pensioner had
continued in service;

(b) such departmental proceeding, if
not instituted while the pensioner
was in service, yhether before his
retérement or during his re-employ-
ment $ .

(i) shall not be instituted save
with tha sanction of the
Central Government;

(ii)shall be in respect of an
event which took place not
more than four ysars before
the institution of such
proceedings; and

(i1i) shall be conducted by such
authority and in such placse
or places as the Central
Governmentmay direct and in
accordance with the procedure
applicable to procedding on which
an order of dismissal Prom service
may be made;

(¢) such judicial procesding, if not
instituted while the petitioner uas
in service, whether before his
retirement or during his re-amployment,
shall not be instututed in respect of
a cause of action which arose or an
svent which took place more than four
years before such institution.

Explanation —For the purpose of this rule :=

(a) a departmental proceeding shall bs
deemed to be instituted when the charges
framaed against the pensioner ares issued
to him or, if he has bsen placed under
suspension from an earlier date, on
such date and

oo 6/-
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(b) a judicial proceeding shall be
deemed to be instituted

(i) in the case of criminal procsedings,
on the date on which a complaint is
made or a chargse=-sheet is submitted,
to the criminal court; and

(ii) in the case of civil proceedings, on
the date on which the plaint is
presented or, as the case may bs, an
application 18 made, to a civil court,

to be decided
T The issue involved/in the present OA, is if the case

is to be governed by Para 6 (1) (a). Recording to this
para, if departmental proceedings were instituted whils
the pensioner was in service, whether before his retirement
or during his re-employment, shall, after the final retirement
of the pensioner, be desmed to bs a proceeding under this
sub=-rule and shall be continued and concluded by the
authority by which it was commenced in the same manner
as if the pensioner had continued in servicg. In the
case of the applicant, the procesdings were initiated
before his superannuation while the applicant was in
services, The applicant had retired on 30,9.,1995, The

dtde9.241996

judgement of the Tribunal/by which the liberty has been
granted $o inittate actiocn:afresh from the stagse of
supplying the copy of the CVC report etec.,.will therefore
be coversd by the provisions of Para 6 (1)(a) as these
proceedings, in our opinien, would ba?&cntinuation of the
old proceedings wvhich were initiated against the applicant
while he was in services . & 7 de, therefors,
do not accept the argument of thé learnsd counsel for the
applicant that the action against the applicant cannot be

taken under the liberty granted by the Tribunal in the

judgement dated 9.2.1996 as it is not covered by any rules,

\/ oo 7/=-
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Be The learned counsel for the applicant has
also brought out that even if the enguiry is to be
held under Rule 6, it can only be hsld for grave
misconduct or for the actionswhich have caused
pecuniary loss to the Government by misconduct during
his servics, In the present case, there is no pecuniary
loss to the Government as the applicant has not been
charged with any pescuniary lass and, therefore, on the
face of it, the impugned order dated 15.11.1996 cannot
survive. Learnsd counsel for the applicant has also
arqued that the grave misconduct is required to be

has
understood in terms 4f it /caused pecuniary loss,

9, Learned counsel for the respondents on this
issue has arqued that these issues are required to bs
determined by the disciplinary authority and the applicant
can take this plea before the disciplinary authority

rand it is not for the Tribunal to

determine this aspect at this stage.

10. After hearing the arguments of both the parties

on this issue, we are of the opinion that we are not required
to give any findings on this aspect., The applicant can

take all these pleas bsfore the disciplinary authority

in his defence,

11 Learned counsel for the applicant has also
plsaded that the respondents are stopped from taking

any action against the applicant in visw of their averment
before the Hon'ble Supreme Court in the SLP No,12487 - 88
of 1996 filed against the order of this Tribunal, The
plea taken in the Hon'ble Supreme Court is brought out

W oe 8/"
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in para 4 (q) 6F the 0R, The specific pleadings

brought out by the applicant reads as under =

" (g) The Respondent No, 1 challenged

the order of this Hon'ble Tribunal reinst-
ating the Applicant, before the Hon'ble
Supreme Court of India by SLP (Civil) No.
12487 - 88 of 1996, The Respondent alao
sought a stay on the implementation of this
order of this Hon'ble Tribunal. In the said
stay application, in para 3, it was stated
as follous

"It is further submitted that the
Respondent Shri Batabyal if not

compulsory retired from service as

a disciplinary measure, would have

retired from service with effect

from 30th September,1995 on supsr-
anhuation in normal course, If no

stay is granted by the Hon'ble Court

in the matter and consequently the
Petitionsrs are required to implement

the judgement dated 9th February,1996

of the Lentral Administrative Tribunal,
Bombay Bench, then the penalty of
Compulsory Retirement would become
infructuous and it would not be possible
to proceed against him in the disciplinary
case as the limitation of four years under
RIS (DCRB) Rules,1958 will come into
operation,”

Learned counsel for the respondents on this issue has
argued that since the SLP has been dismissed by the
Hon'ble Supreme Court, the pleas which were taken before

the Hon'ble Supreme Court cannot step -the respondents

from taking action in terms of the judgement of the Tribunal,

12; After hearing both the counsels on this issue,
we are of the opinion,that there is no force in the
argument of the learned counsel for the applicant that
respondents are stopped from taking action against the
applicant after it is stated in the SLP that "it would

not be possible to proceed against him in the disciplinary

case as the limitation of four years under AIS (DCRB) Rules,

@%8 1958 will come into Operaticn." e 9/=
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13, In the result, we do not see any

merit in the O.A. and the 0.A. is dismissed. It

is necessary to note here that whatever is mentioned
here should not in any way affect the decision of the
Disciplinary Authority who is obliged to apply his

mind en the issue independently on the basis of the

‘materials on record.

14, It is also ordered, that no recovery should

‘be made from the applicant's pension and the applicant

should be paid the pension which he was drawing before

the initiation of disciplinary proceedings by the

respondents by their letter dated 15,11.1996 regularly
till the finalisation of disciplinary proceedings.

In the facts and circumstances of the case, the disci-
plinary proceedings should be completed expeditiously
preferably within a period of three months from the
date of communication of this order, No order as to

costs.
(p,p&€5£¢v3§€;;;) (E.S.Hegde)
mber{A) ‘ MEMBER(J)

mrj.




