CENTRAL ADNENISTRAI;YE TRIBUNAL

MJMBAL BENCH

IGINAL APPLICATION NO.: 1180 TO 1211/97.

Dated the kfﬁ‘_\ day of ﬁwwd. , 1998,

CORAM :

HON'BLE SHRI JUSTICE R. G. VAIDYANATHA, VICE—CHAIRMAN.
HON'BLE SHRI D. S. BAWEJA, MEMBER (A).

Ms. Subhangi K. Kutarekar, . _
employed as L.D.C. in L.O. PY}//
at Jogeshwari. -
Residing at = ‘

2/8, Omprakash Chawl Applicant in
Bandrekar Wadi, 0.A. No. 1180/97
Jogeshwari (East), ' |

Mumbai - 400 06, - , P;y/‘
Smt. Vidya A, .Naik, . \\
(Ms. Vvidya S. Nalk), &ﬂ
Employed as L.D.C. in ‘
103-A Section at ‘
Lower Parel, E.S.I.C.
Residing at - -~
Rablai, Post Sopara, -8
Taluka Vasai,: ,

Dist, Thane, Nalasopara (”). ‘
Pin uode - 401 203. -

&,

. llcant in O.A.
No. 1181/97.

S

Ms. Pratibha B. Desal, t B
employed as L.D.C. in :
ff.R. Dadar in E.S.I.C.

!

{

{

e Residing at =
Y d

8/43, Khimji Nagji Building,
Senapatl Bapat Marg,

Lower Parel,

Bombay - 400 013,

e+ Applicant in O.A.
No. 1182/97.

Smt. Anushree M, Mane,
(Ms, Sushila R. Patole),
employed as L.D.C, in
Ins. Br.1I in the Colaba
Office Of EoSanCo
Residing at - «. Applicant in O.A.

" Mankar Building, Room No. 4, No, 1183/97.
- First Floor, New Prabhadevi '
Road, Mumbai - 400 025 {

- s
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Smt., Ujwala R. Yerunkar,
(Nee Ujwala A Rane)

employed as L.D.C, in Ins-~I
in Colaba Office of E.S.I.C,

Residing at - :
D-23, Ambedkar Nagsr,
Senapati Bapat Marg,

Elphinstone Road,
Mumbai - 400 013.

Ms, Sunita M. Lohate,
(Smt. Shalini Dinksar Sonawane)

employed as L.D.C. in the
Policy Section of the Colaba
Office of the E.S.I1.C,

Residing at -

Room No, 8, PRrab Chawl No, 11,
Jawasharbhai Plot,

Bhatwadi, Ghatkopar (W),
Mumbai - 400 084,

Smt, Sukhada S. Gaikwad,
employed~as L.D.C. in L.O.,
Kandivali in E.S.I.C,
Residing at - o

- 1/3, Choudhari Chawl,
Meghwadi, Near Ganesh Maidan,

Jogeshwari (East),
Mumbai - 400 060. .

Ms. Vandana Sarang |
employed as L.D.C.

(Telephone Operator) in E.S.I.C

at Lower Parel,

. Residing at -
18/725, D. N. Nagar,
K. P. Road, Andheri (West),

Mumbai - 400 053.

Jaywant Y. Chavan

employed as L.D.C. in L.O.
in Century Mills of E.S.I.C.
and Residing at -

220, Sahajeewan C.H.S.,

2nd Floor, N, M. Joshi Marg,

Near Deepak Cinema,
Mumbai - 400 O13.
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Applicant in
0.A, No, 1184/97.

Applicant in O.A,
No. 1185/97.

o ¢

.o 'Applicant in 0.aA,
No. 1186/97.

.. Applicant in O.A,
No. 1187/97.

Applicant in 0.A.
No. 1188/97.
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Bhaskar H. Khopkar-
employed as L.D.C. in
Coverage Branch at Colaba
Office of E.S.I.C.

Residing‘at -

Room No. 157 Gate No, 4,
Hanuman Tekdi, Ali Yavar Jung,
Marg, Santacruz (East),

Mumbai - 400 055.

Ms. Sangeeta P, Nesarlkar
employed as L.D.C. in the
Local Office at N. M. Jo shi Marg.

Residing at =

2/30, Mathibal Laxmidas Bldg.,‘
Opp: Piramal Chambers, I. T.

Of fice, Parel,

Mumbai - 400 012,

‘Ms. Madhuri W, Desal,
employed as L. D.C. in the
RDAMC in Colaba Offlce of
" E.S.1.C.

':gﬂesldlng at -
| Room No. 7, Bldg. No. 14,

Nahim Policy Colony,
Raheja Hospital Road,
Mahim (West),

‘Mumbai - 400 016

-/

Ms. Sanglta P, Khandare,
employed as L.D.C. in Local
Office at Parel in E.S.I.C.

Re51d1no at -

20 Rajendra leas, L.J. Road,
Mahlm, Mumbal - 400 016,

Ms. Savita V. Bankar,
employed as L.D.C. in L.O.
Colabs in E.S.I.C. :

Re51d1ng at -
‘Block No, 3, 'A' Wing,

Ground Floor, New Rajdeep 8001ety,

Manish Nagar, Kalwa,
Dist. Thane. v
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.. Applicaﬁt in
- 0.,A. No, 1190/97.

Applicant in
0.A: No. 1191/97.
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Applicant in
0.A. No, 1189/97.
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Applicant in g
'OA.AG NO. 1192/970

Applicant in
O.Al NO. 1193/970
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Ravindra V. Salvi,
employed as L.D.C. in the
E.5.1.C. and working in
the Local Office at Kurla.

Residing at =

25/3, Rachana Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai = 400 O71.

Ms. Sangeeta M. Salunke,
employed as L.D.C., in

- A.G. Br. III at Lower Parel
in E.S.I.C.

Residing at =~

2/7%, Wani Building,

K. K. Modi Wadi,

Near Swan Mill, T. J. road,
Sewree, Mumbai - 400 O15.

Ms. Sangita R, Todankar
employed as L.D.C. in
Insp. Branch in Colaba
Office of £.5.I1I.C.

Residing at -

C/G-1, Miranda Apartments,
Veer Savarkar Msrg,

Dadar (West),

Mumbai - 400 028,

Ms, Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I1.C.

Residing at -

. G/9-3, S. G. Barve Nagar,
Bhatwadi, Ghatkopar (W)
Bombay - 400 086.

Ms, Sangita A. Madvi
employed as L.D.C. in

M.R., Kurla in E.S.I.C. and
Residing at -

5/39, Janata Society,
Janata Society Marg,
Ghatkopar (. East ),
Mumbai - 400 077.
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- No. 1198/97.

Applicant in O.A.
No., 1194/97.

Applicant in O.A.
No., 1195/97.

< Applicant in 9.A.
- No., 1196/97.

Applicant in S.A.
No. 1197/97.

Applicant in 0.A.
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Smt. Prachi P, Dudvadkar,
(Ms. Nagana G. Mayekar)
employed as L.D.C. in the
Vigilance Section at Lower
Parel in E.S.I.C,.

Residing at -

185, Black Stone Building,
S.V.P, Road, Near Round
Temple, Mumbai - 400 004,

Ajit S. kolekar,

employed as L.D.C. in
103-4A
in

s Section at Lower Parel
.S IOJI.

siding at -

=2-36, Vishramyog Co,Op.
oc1ety, L.T. Road,
Borivali (\est)

Mumbai - 400 O9l.

Ajay Satam,
employed as L.D.,C. in the
L.0. at Bhandup in E.S.I.C.

.Hé51d1ng at -

'D-14, Shardadevi Niwas,
Sunman Singh Compound,

~ Anand Na ar, Shivaji Naka,

Bhandup (West’

Mumbai - 400 078.

. Raeshmi S, Waingankar
employed as L.D.C., in.

Establlshment II at Lower Parel

E.S.I.C.
Re51d1ng at -

223/8726, Kannamwar Nagar-l,
Vikhroli (East),
Mumbai - 400 083.

Ms, Neelam V. Naik,
employed as L.D.C. in
Estt. II in Lower Parel
in E.S.I.C.

Residing at -

23/6, lst Floor,
2nd Khatter Galli,
Theakurdwar Road,

Mumbai - 400 004.
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.. Applicant in
0.A., No. 1199/97.

.. Applicant in O.A.
No. 1200/97.

.. Applicant in 3J3.A.
No. 1201/97.

e« Applicant in OJ.A.
No., 1202/97.

.+« Applicant in O.A.
No., 1203/97.
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‘Smt., Charusheela S. Patil
(Ms. Charusheela P. Haver),
Working as L.D.C. in Estt-I;
Section at Lower Parel in
EnSoIoc. : .

Residing at = -

21/2102, MHADA Vanrai Colony,
Western Express Highway,
Goregaon (East),

Mumbai ~ 400 065,

Ms. Kanchan V. Indap
employed as L.D.C, in

Hindi Section at Lower Parel
in E.S.I.C. T

Residing at -

19/14, Harttarwala Building,
" N. M. Joshi Mary,
‘Mumbai - 400 Ol1l.

Ms. Rajashree A, Shinde,
“employed as L.D.C. in the
Estt.III Section at ‘the
Lower Parel Office at
E.S.I.C. -

Residing at -

-78/14, B.D.D. Chawl,
Worli, .
" -Bombay-=-400 018.

. Ms. Manisha M. Kaskar
employed as L.D.C. in the

. L.O. at Andheri in E.S.I.C.
Residing at = = .
'Suraj Venture', 'A' ¥ing,
Room No, 102, 1lst Floor,

" Behind Paradise Cinema, - _
‘Mahim (West), Mumbai-400 Ol6.

Ms. Kalpana M. Redkar
employed. as L.D.C. in the
Recovery Branch at Colaba
Office of E.S.I.C.
Residing at -~ . ;

" Vanita Bldg. No. 1, Room No. 3,
 Ground Floor, Vishwakarma Nager,
Nzhur Road, Mulund (West),
Mumbai - 400 080. _ .
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... Applicant in
OOAO NO. 1204/97.

.. Applicant fn
0.A. No. 1205/97.
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O.A. No. 1206/97. '

-

'.:g Applicant in _
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ees . Applicant in
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Smt., Rajashree V, Sawant,
(Nee Ms., Rajashree T. Gawde)
employed as L.D.C. (Telephone
Operator) in the Colaka
Office of E.S.I.C.

Residing &t -

28-B/2807, 3rd Floor,
Ab 'ydaya Nagar, Kalachowkie,
Mumbai - 40C 033,

Ms. Sheela V. Jadhav,

employed as L.D.C. in E.S.I.C,
in M.R. Farel Cffice.

Residing st -

10/140, Siddharth Colony,
Ali Yavar Jung Marg,

" Bandra (East),

Mumbai - 4CO 051,

Smt. Ujwela A. Mohite,

(Nee Ujwzla G. Ruke)

employed as L.D.C. in Estt.II
at Lower Farel,

Residing at -

Cc/522, R.B.I. Quarters,
Chembur, Mumbei - 400071.

pe

i

{By Advocate Shri M.S. Ramamurthy)

VEESUS

1. Employees'State Insurance
Corporation, through the
Director Genersl,
Pznchdeep Bhaven,

Kotls Road,
New Delhi - 110 OOl,

2. The Regional Director,
Employees' State Insurance
Corporetion, Fanch-deep,

Bhavan 108, N. M., Joshi Marg,

Lower Parel, Mumbsi - 400 013,

(By Advocate Shri V. D. Vadhavker)
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Applicant in
0.A. No. 1209/97.

Applicant in
0.A. No. 1210/97.

“Applicant in
0.A. No, 1211/97.

Respondents in
all the Q.As,

...8
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CRDER

[ PER.: SHRI R. G. VAILYANATHA, VICE-CHAIRMAN §

These are thirty-two applications filed by
the respective applicahts on identical allegations.
The respondents have filed reply. Since an ex-parte
interim order was passed by the Tribunal in favour of
the applicants, the respondents pressed for vacatihg
the interin order. It was also stated that regulerly
selected candidates had to be given an appointment and
the interim order is coming in tﬁe way. In these
circumstances and since the point involved is also a
- short point, by consent,we are disposing of all these
applications at the admission stage itself. We have
heard Mr, M. S. Ramamurthy, the Le?rned Senior Counsel
for the applicants and Mr. V. D. Védhavkar, the Learned
Counsel for the respondents. Since we are disposing of
the applications at the admission stage itself, we are
referring to the pleadings briefly, so far they are

-necessary for deciding the points of controversy.

2, The facts are briefly as follows :

All the thirty-two applicants have been
appointed on adhoc/temporary basis as Lower Division
Clerks in the Regional Office of the Employees' State
Insurance Corporation, Bombay. Some of the applicants
wereAappointed in 1994, some in 1995 and some in 1996

(vide chart at page no. 33 of the Paper Book in T.A.:

No. 1180/97 which givesthe different dates of appointments

of the applicants and their service particulars). It
is stated that all the applicants came to be sponsored
by the Employment Exchange and were selected as
.YJ
oft 9
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Lower Divicion Clerks in regular scale of pay after
'they pessed the typing test and were successful in
interview and medical examination. There was no
condition mentioned aﬁywhere that the applicants
have to pass a further examination or test for being
requldrised. The applicants were appointed against

suffstantive vacaencies. The recruitment is governed

y the E.S.I.C. (Recruitment) Regulations, 1965. - Then

Jit is plezded that previously the E.S.I. Corporatién
kwas filling up the post of Lower Division Clerks by

( petting candidates from the Employment Exchange and
hen holding a written exemination and typing test
Followed by interview and médical examinaticn. That

hitherto selections were made to the post of Lower .

Division Clerks only on regional basis and not on

A;i India basis. But for the first time in 1997, the
quporation advertised for filling up the posts of
Lower Division Clerks.by an All India exémination.
‘About one lakh of candidates, including the applicahts,

appeared for the All India Examination. In Maharashtra

{»

State itself about 25,000 candidates appeared fof the
exemination., It is stated that for the post}of Lower
Division Clerks, which is not an All India post and not
subjebt to transfer all over India,.holding of an
examination on All India basis is illegal. The
rapplicants have been working continuously from the
 date of their respective appointments and they have
to ke regulariéed and if necessary, by subjecting them
to avgepartméntal qualifying examination. There was

no necessity for the applicants to compete with the

e e
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open mafket candidates and that tob,qt an All Indis levei;
The results-of-the written examination held in 1997 has
been published in the Employmenﬁ;News dated 13/19.09.,1997
which contéins.suécessful list of 1600 candidates who
passed the written examination all over India. The

names of the applicants do no£ appesr in the saicd list.
Typing tést has been helcd for the candidates who were
successful ir the written examlnatlon._ The results‘of
Then after the typing test,
interview will be{held and about 550 candidates will
be empahelled for filling up thé-vacancies.of-all over
organisation,

Indiz. It is steted that in a sister

namely - the Bmployees': Provident Fund Organisation,

_the‘prctedﬁre is to éppoint'candidates on regional>baéis.

: Now, in view of the recent examination cnd appointment

R e T LR et a e e Nl

of candloates who have passed irn the examlratlon and
in the 1rterw1ev, the;e is llkellhood of the serv1ces

of the aopllcant belng termlnated Hence, the épplicants

have apprcached this Trlbunal chollenglug the legallty

and valldlty of the All India Examlratlcn for filling up
the post of Lower Division Clerks. Any actlon to be taken
by the respondents in terminating the services of the
applicants.dué,to'alleged failure in the written
examination on All Indis basis is illegal, arbitrery and
béd in law. There is no provisicn for foliowing the
examiﬁation,oh Ali,India basis. The present deviaticn

from the practice'which was irf vogue for the last 30 years,

‘is 1llegal and has not been aoproved by the Ctandlng

Committee of the Corporation. The alleged failure of

iiiaim, s s s e ey o e
L e s
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_thé applicants in the written examinatibn cannof be a
ground to dispense with tﬁeir services. EQen if the

“ applicaﬁts have feiled in the examination, they shbuld

" be given a further chance to pass ‘in the examination
for the purpose of being regulericsed and confirmed in
the post. Then there was reference to some litigation -
of Smt. M. P. Kulkarni. There are number of vacancies

. in the Corpdration and.therefore, there is no necessary

io-d‘spense with the services of the applicants. On

ese grounds, the applicants'pfay for a declaration

hat their services are ﬁot-liable to bé dispensed with

or alleged failufe in the éxamination, to restrair the

X respondents.froh terminating the Serviqes of the épplicants,
( for a‘directionAté the respondents to regulerise the

\

‘services of  the applicants and if necessary, by subjecting

them to a regularigétiCn'test and for a declaraticn
& that the applicants are entitled to be regulsrised
~without competing-in the All India'exémination ané

for cost, etc, - .

':: -3, The respondents .in their replyAhaQe stated
that all the applicants>came to be.appointed'on purely
adhoc and temporery kasis. They are not appointed

regulszrly as per the recruitment rules. The -applicants'
services being temporary, are liable to be terminated

“at any time wi thout giviﬁg any reason, as per the
provisions of_C.CQS. (Temporary Services) Rules, 1965.
That the applications are barred by limitation. As
per the -Recruitment Rules, 1965, 3 céndidate to
become a Lower Division Clerk has to pass a open'i
cbmpetitivewtest.‘:However, when there are vacanciés.

in administrative exigencies, stop-gap arrangement is
' ' o Lo
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made by appointing céndidates on adhoc basis. They
can continue till the regular candidates are selected
and appointed. The 1997 All India Examination was held
by givirg public advertisement for filling up of 550
vacancies of Lower Division Clerks all over Indise.

The results of the examination have been declered and
all the applicants have failed in the examiration. The
ruies proviée for an open competitive examination and
it is for the respondents to decide whether it should
be on All India basis or regional basis. It is also
stated that since the applicants have applied for the
post in question and partiéipated in the recruitment
process and appeared in the examination, they are nbw
estopped from challenging the correctness or legality
of ihe selection process after becoming unsuccessful

in the eyamination. The applicanfs have no right to
the post in questicn since their appoi@tments are adhoc
and temporary. The question of regularisation of the
services of the applicants does not arise, since the
mode of selection is by way of passing in the written
examination, typing test and interview, As far as the
litigation of Smt. M.P, Kulkaerni is concerned, it is
stated that it was an individual case and further,
inspite of succeeding in the litigation, she has not

joined in the services. It is not a judgement in rem.

That since the applicante have feiled in the examination

and since their appointments are adhoc and temporery,
they have no right to the post in question and they are

not entitled to any of the reliefs prayed for.

D N
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4, The Learned Counsel for the applicants
maintained that since the applicants have been appointed
through Employment Exchange after screening them,

pascsing the typing test, etc., the applicants are entitled
to continue in service and their services are to be

regularised and if necessary, they should be subjected

to a

le

epartmentzl exsmination. Then he questioned the
lity and validity of the All Indiz Examination now
opted by the respondents by deviating from the old
ractice of holding the exsmination on regional basis.,

It was argued that the respondents have no right to

‘hold such an examination on All India basis. Then he
also attacked the selection process on the ground

,that the advertisement does not mention the qualifying
marks and the rules also do ndtﬁﬁbovide for the same.

On the other hand, the Learned Counsel for the fespondents
supported the action tzken by the respondents and contended
that the question of regulsrisation of the applicants'
services does not arise when their appointments are

not according to the recruitment rules. He also justified
the action of the respondents in holding of All India
Exsmination in view of the lew declarec by the Aper

Ccurt in Radhey Shyam Singh V/s. Uﬁion Of India & Others
reported in AIR 1997 SC 1610. He further submitted

that the applicants having participated in thé selection
process and tobk a chance of being selected and after
becoming unsuccessful, they are estopped from challenging
the selection process. He also pressed into service that

the applicationes are berred by limitation.

- B e




5. After hearing both sides and 901ng through
the materlals on record, we are not satisfied about
the respondents’ contention on the - question
of limffation.' The applicants have approached‘this
Tribunal challenging the legality and validity of the
sélections_in pursuance of 1997 All Indie Exsmination.
The applications are filed within two to three months
after the results were published in 1997. Though the
applicants came to be appointed in 1994, 1995 and 1996,
their immediate cause of action is apprehension of
termination of sérvice in view of the results of

1997 Ail India Examination. A person need not rush
to Court unless his rights are threatened. Since the
appiicants héd‘continued as Lower Division Clerks from
the respective dates of their appointment,‘fhere wa§
no immedia£e urgency or necessity to rush io Court.
But the cause of action arose for the appllcants only

when they failed in the exsmination as per the results

puklished and there was a serious threat or apprehension

of their services being dispensed with to accomodate
the regularly selected candidates. They have come to
Court within two to ihree months after the results of
the examinations were announced.J Hence, we do not find

any merit in the plea of bar of limitation,

6. ~ The points that fall for determination in

these app ¢1uat10ns are -

(i) Whether the applicants' services are liable

to be regularised, and if necessary, by
subjecting them to 3 departmentsl test or

examination/
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(ii) Whether holding of All India Examination
for recruiting Lower Division Clerks to
E.S.I. Corporatibn is illegal and the .

1997 Seleéfion Process is liable to be
quashed ?

(iii) Whether the applicants are estopped from
» questioning the legality and validity of
the 1997 Selection Process ?

(iv) What order ?

1. POINT NO. 1 @

At number of places in the application and number

of timeés during the course of argument, it was pressed by

the Learned Counsel for the applicant t?gt the applicants!

service should be regularised and if qécessary, by giving
; .

a direction to the respondents by subjécting the applicants

.to. a written test or departmental examination. In our view,

7.

the whole concept of the applicants thet it is a case of
regularisation of adhoc appointment is misconceived. We
are concerned about abpointment under the Recruitment Rules,
1965. We have gone through the recruitment rules more than
once and do not find any scope for:adhoc appointment, much

less regularisationlof adhoc appointment. The recruitment

rules are in page 35 of the Paper book of O.A. No. 1180/97.

The recruitment rules only provide for appointment on =
regular basis by holding a open competitive examination.
Admittedly and undisputedly, the applicants have appeared_

for the said open competitive eysmination held in 1997
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and it is also aﬁ admitted fact that in ‘the results
published by the respondents, the épplioents' names

or registered numbers are not shown (v1de the notification
regarding recsults of the eXomlnatlon Wthh is at page 53

~of the Paper Book).

The recruitment rules provide for a direct
recruitmeot of Lower Division Clerks by?an Open
Competitive Examination (vide Rule 21 o% the Recruitment
Rules). Then those who have qualified in the writteh- F
examlnatlon will be called for a typlng "examination :
and then they will be called for an 1nterv1ew and :
then flPdl selection is made. The rulec nowhere provide il 1«
for an adhoc app01ntment or regularesatlon of an adhoc |
candidate by heclding a departrental examlnatlon. _ |
Therefore, the whole theory of the appllcants that | l
they ‘are to be regulsrised, if necessary by holding |
.8 departmental examination, is mlsconcelved and not
borne out by the recruitment rules. If we tell the*
| respondents'to regularise the services of the appllcants .
and if hecessary, by subjecting them fo a departmental - { lw
test,:then our directioﬁ will run contrary to the ? |
recroitment ruies and we will be commanding the fespondents

to do sonethlng which is not permltted by the rules.

A 3ud1¢1el review cannot be exercised to give a dlrectlon
to the Government to do somethlng contrary to rules.

It is not permissible in law A 3ud;c1al review could

ke exerC1sed only if any depa*tmeno of tbe Government is
- not conformlng itself to the rules. But here, the action

’x
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taken by the respondents is fully within the four
corners of the recruitment rules. Hence, we cannot
give any direction to the respondents to regularise

the service of the applicants contrary to the recruitment

rules.
8. The Learned Counsel for the applicant
placed relizance on an unreported judgement of this

Tribdnal dated 30.03.1988 in Transfer Application No,
4'-/86 {Trimbak Punjzji Adke V/s. E.S.I. Corporstion
Others §. Even in that case, the Tribunal, noticed
‘that the applicants in those case had féiled‘in.the
written examination number of times. Infact, in-para 5
of the judgement the Division Bench observed that the
applicants in that case afe not eligible for regﬁlar
appointment since they have not passed the éxamination.\
Then it ié further observed in the same para that ﬁo
vregulérise a .person who has failed in the.examination
would be promoting inefficiancy in the E.S.I. Corporaﬁian.
But however, as a concession, a direction was.given to
give one more opportunity to the spplizants inh tlmse
case ts pass in thelexamination. The Tribunal has not
laid down any proposition of law. But on facté, it

thought of giving a one time concession to the spplicants

; Of,those case to appear for another examination. A

"~ decision could be relied on as a precedent if it decides

any question of law. The Tribunal in that csse has not
13id down a proposition of law that in every case an
adhoc appointee should ke givén one'more opportunity for.
passing an examination. A difection given on the facis

i
4
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of that case cannot be treated as a pfecedent in the
present case, Even otherwise, we will pfesently point
out number of decisions of the Supreme- Court where a

Ye
oY ‘e v1ew is taken that no adhoc app01ntment can

be regularised contrary to statutory rules.

9. - An identical case of adhoc L.D.C. Officials  |"3"
of the same E.S.I, Corporation has been considered by the gt

‘Supreme Court in an unreported judgement dated 10,03.1992

1A

in the case of Director General, E.S5.I.C. & Another V/s. ,Z°f?.;:§.
Shri Trilok Chand & Others in Civil Appeal No. 5302-of 1992 '%§%. -'f
and connected cases. In that case also a Division Bench '
of this Tribunal at the Principal Bench had given a direction "14 

4o the E.S.I. Cdrporation to regularise the service of

the applicants of those cases. That was also a case

where some candidates had been appointed as adhoc L.D.Cs.

§ince regular recruitment took time., Those adhoc appointees

.Ccntehded that they should be,regularised.though-regﬁlarly 5';' %1
- selected candidates are now available.Though that argument . ]
found favour before the Principal Bench of the Tribdnal,
thé_Supreme Court rejected that_contention. The Supreme
Court's view is that, when | iegplarly selected candidates
.are available, the question of regularisation of adhoc -
_em916Yees will not arise. Therefore, the decision of thé T
Tribﬁnal&was_reversed and the applications filed by the }j;
Ha§b1icénts wére ordered to be.dismiéééd.'_Even in the present | ‘
casé, regularly selected candidstes are now available
as'per the results of 1997 Selection Process and that

cannot be with-held or stopped to acgombdate the applicants

0._019

7
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and, therefore, the question of regularisation of

their sexrvice does not arise in view of the decision

of the Subreme Court in'a identical case of the same

department.,

10. The Learned Counsel for the respondents

has brought to our notice some authorities on this point.

In 1994 (27) ATC 56 f J & K Public Service
ommission & Others V/s. Dr. Narinder Mohan & Others f

the Supreme Court has pointed out that adhoc appointment

\( in violation of statutory rules and regularised by

\

\

relaxing the rules, was invalid. It was further pointed

out thaf sggh adhoc pérsons should be replacéd by persons

régularly recruited according to rules. It is clearly

pointed out that relaxatlon is not possible without
subJectlng the candldates to open competltlve examlnatlon

as per rules., Even the Government has no power to relax

“such a rule,

It is clearly mentioned in para 11 of the same

reported judgement that the temporary employees are also

- entitled to compete slongwith othérs for regular selection

but if he is not selécted he must give way to the'regularlyA

[

. ) i
selected candidates., It is further pointed out that

the app01ntment of the regularly selected candldate cennot ; ﬁ
be with-held or kept in abeyance for the sake of such an

~ adhoc or temporary employee. In the light of the law

declared by the Apex Court, the applicants cannot ask

eii20
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for regularisation, except according to the recruitment
rules. Since the applicants have failed in the open

competitive examination held in 1997 and when regularly

selected candidates are available, the applicants have

to give place to the regularly selected candidates., : ‘4\\

In a case reported in 1996 LAR IC 588
{ Dr. Kashinath Nagayya V/s. State of Maharashtra & Others §{
an adhoc appointee was working for eleven years but he

was not selected in the regular recruitment., It was

observed that the applicant has to give place to the

candidates who are regularly selected and appointed,

In P, Ravindran & Others V/s. Union Territory
of Pondicherry & Otheré reported in 1997 scC (L&s) 731,
it was again a case of adhéc appointee workigg for number
of years. The adhoc appointee also applied:for regular

selection butvnot selected. 1In those circuﬁstances, the

N

Supreme Court observed that the rules cannot be bypassed

by issuing a direction for regulerisation of adhoc persons.

In that case, some lecturers had been eppnointed on adhoc

basis and though they were not selected during regulaf

selection, they approached the Tribunal for regularisation
of their service. The Tribunal rejected the claim on the
ground that when regularly selected candidates are available,.

the Tribunal has nc power to issue direction for

reqularisation of the service of adhoc employees. The

Supreme Court confirmed the said view of the Tribunal

oA e e s .

and dismissed the appeal.

00.2.1.
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basis for about fourteen years., The High Court refused

‘thai no regularisstion could be granted dehors the rules,

.question in the case of Santosh Kumar Verma V/s. State

- we will be bypassing the récruitment rules. The applicants i

21

In 1997 SCC L & S 331 { E. Ramakrishnan &
Others V/s. State of Kerala & Others | similar question

arose about regularisation of adhoc enployeos. The

Supreﬂe Court found that the applicanis in that case:

were appointed dehors the said rule and working on adhoc

the relief of regularisstion. The Supreme Couri observed

The Supreme Court has agsin considered this

of Bihar | 1997 Sco (1&S) 751 {, vhere also the question
whether

was(the service of adhoc appointecs could be regularised

or mot.. The_Supreme Court ohserved that regqularisation

in vielation of recruitment rules cannot be made. The EN

Supreme Court confirmed the order of the Higb Court which

s e rahn - ——————— 1= -

had refused to issue any mandamus fo” reﬁularlsntlon of

the c°“v1ce in con raventlon of law.

If we now grant the wmlief of regularisation,

have taken a chance to participste in the regular
selection by appearing in the written examination held in

1997. They have failed in the examination. Therefore,

- the ‘applicants will have to give way to the regularly

'selected candidstes and there is no provision in the

recruitment rules for regularising the service of an

‘adhoc appointee. Even in future, the applicanis can

go oh appearing in the examination as and when held and

if they succeed in the examination, they will get o right
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for bteing appointed as a L.D.C. in the £.S.I. Corporation,
The prayer for regularisation is not permissible as per
the recruitment rﬁles and, therefore, the applicants

are not entitled to the prayer for regularisation,

Point No., 1 is answered accordingly.

11, POINT NO. 2 @

The Learnerd Counsel for the applicants al the
time of argument questioned the legality and validity
of heolding an ‘All Indis Examination.. He pointed out
that for the past sc many yeers the department wss
holding examination at the regional or zonal level and
for the first time in 1997, an examination at All India
leQel is held. The Learned Counsel for the respéndentém
regional lével, the'department has now decided to hold an
All Indié Examination in the light of the law declared by

the Supreme Court in Radney Shyam Singh's case.
;

Though some allegations are made in the G.A.
the v
regording/validity of holding the examination at All

Indis level, no relief is claimed in the prayer columnn

for quashing the 1997 Examination and the results declarsd
in consequence of that examinstion. The relief claimed is
only to regularise the service of the applicant by holding
a departmental examination, if necessary, and their
services should not be terminated. There is no prayer

for c¢eclaring thet the 1997 All Indie Exsminstion is
illegzl and bed in law and it should be quashed; How could

we grant & relief in the sbsence of & specific rrayer in

- e 4 mens ey A— - p———— T -
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fhe applicetion. Further, any finding of curs holding
that the 1997 Examination was illegal will affect the
candidastes who were successful in the 1997 Examination
and th have passed in the wri;ten eramination and now
selected after the typing examination and irterview,

If we accept the contenticn of the applicants' Councel
and declare the examination ss kad ir lew, then it will
vitally affect the 550 candidztes who have now been
selected as a result of the 1997 Seleciion process,
Those cendicztes or atleast some of them, asre not ncde
parties to this epplication. in a2 matter like this, a
Court or Trilkunal should not give ¢ relief which is
going to vitally affect the peisons whe are nbt made
parties to the epplicatior. ’?urther, as already stated,
there is no prayer in the applicetion for quashing the
1997 Exeminatior or any other consequential relief in
respect cf the selection of carndidates in 1697 Examination.
Hence, on koth these grounds we cannot consider the
applicants' present contention that holding of an All

Indis Exeminaticn ie bad in law.

12, Even after expressing our view that no
relief could ke granted in the azbsence of specific
pfayer and further, ho relief can be g:anied in the
absence of persons to be  affected vitally by any srder
passed by us, still we consicder the contention briefly

and give ocur views on merits,

The 1965 Recruitment Rules only provide for

en "Open Cempetitive Exeminetion™ for selecticon of
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Lower Division Clerks. It does not say whether it
should be on.All Indis basis or regional basis., It

may be,in the past._tbe department was holding Fhe
examination at regioﬁal level., Whether the examination
is held at the regional level or all India level, it
will not be bad in law because rules only say 'Open
Competitive Examination'. It is, therefore, left

to the Government to adopt whichevér t?pe of examination
they may deem fit in the circumstances of the case.

In our view, the question whether the examination should
be held at the regional level or All India level is &
poiicy matter. Previously, the department was holdirg
the examination et regicnal level and now they have
switched 6§e£&to'All Indie level, As long aé holding of
All India Examination is not prohibited by the rules,
then the Cqurt cannot interfere with the policy decision:
of the Government to hold the examination at All India
level. Supposé the rules had ﬁrovided that Compétitive |
examingtion should be helc at the State levei or Zénalr;A
level or Regional level, then the Government will have no

discretion or right to holc¢ the examination at All India

‘level., Similerly, if the rule had mentioned that the

examination should be held at All Indis level, then the
Government cannot hold it at zonal level or regional level,
In- this case, the rule is silent on this point. Therefore,
it is a matter left to the policy decision of the
Governmént either to hold examination at regional level -

or at All India level.

gy
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13, \ In the present case, the respondents haQe
come out with a valid reason as to why for the first

time in 1997 they held the examination at All India level.
The reason 'is £hét,the Supreme Court has declzred that
such types{of'examination shbuld be held at All Indis
level and Aot a£ zonal level, Reliance is pleaced on

Radhey Shyam Singh's case reported in AIR 1997 SC 1610.

That was a case where, for selection of
candidates to differeht posts in the Customs Department,
the recruitment was sought to be made on zonal basis,
That means, though the.examinatioﬁ i$ held on All India

basis, selection or recruitment was made on zonal basis,

Separate merit list had to be dreawn for different zone .

in respect of candidates who appeered in various‘gentres’
within tHe particulér zone, The said process wag;

_ : ‘ {
challenged tefore the Principal Bench of this Trilunsl

by filing an apblicationi The applicatiocn came%fo be

‘dismissed by the Tribunal at the admission stage. Then

the matter was carried in appeél before the Supreme Court.
Even in that case, it was canvassed before the Supreme
Court by the other side that this practice of selection
on zonal basis was in vogue from 1975. It‘was, therefore,
submitted that it has stood the test of time and such a
selection at zonal level should not be quashed} The
Supreme Court rejected this contentiocn. It was held

that doing selection at the zonal level is bad in law

and that the selection should be made on All Indié'basis.

'The Supreme Court has clearly ruled in para 8 of the

00426
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reported Judgement that such selectlon at zonal level
violates tbe,pr1nc1ples ennunczated . Articles 14 and 16 -
Aof the Constitution of India. Therefore, the Supreme
Court has ciearly held that the selection should be made

by holding examination at All Indis level,

In view of the lew declared by the Apex Court
‘that zonal basis selection is bad in law‘and it should be
on All India basis, if the reSpondents:hbld the examination
-in 1997 at All Indlo basis, 1t cannot besald that 1t is
illegal or bad 1n law. The law declared by the Supreme ‘
Court is blndlng on everybody under Artlcle ‘141 of the
‘Constitution of India. If the respondents want: to |
' implement~the law declaredmbyAtne Supreme Court, this
Tribunal'cennotrfind fault‘with the Goue&nment for
doing tne recruiﬁment by holding exemination et‘All

~.India leVel, as has been done in this case.

- . The Leerned Counselﬂfor the applicant placed

" reliznce dn'en‘observation et para 10 offthe repdrtedf
judgement that it is open to fhe Government to_meke

zonal selecticn for some poets. It may make a scheme

for that purpose in the light of the guidelines given

by the Court from time to time. It may be so. But here,
thevreSpondente are stating fnat thei-do not want

zonal sélection and they went All India selection.

'leerty is glven to the Governnent to make a scheme

for .reserving .certair posts on zonal ba51s. - In thls case,

any ‘scheme .
the Government has not formulated(to reserve certoln ‘

posts on zonal-bas;s. This observatlon vould be helpful o

".;.27
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to the applicant;only if the Government formulstes
its scheme as suggested by the Supreme Court, Till
such a scheme is formulated by the Covernment, the

- applicants cannot challenge the validity of the
recfuitment at All Indie leVel, which is in conformity

with the law declaredrbyvthg highest court of the land,

- Another contention of the Learred Counsel for

the/applicants is that, the Supreme Court has qbserved
that its judgement should have prospective applicatidn
nd will not apply to whatever selection has been made
under the impugned process of selection., In our v1ew,

hic observation will not help the appllcants in angg

selection of 1997. If by chance, we had held that the
1997 Selection is bad, then we could have given a . #
direction that the impugned selection of 1997 is saved
but in future, the Government should not make selection
as per that procedure. Since the Sﬁpreme Court has
held that zonal wise selection is bad, it did not»&ént
to interfere with the zonal-wise selection already made
as per the impugned selection of 1993 advertisemeﬁf.
Though the Supreme Court held that zonal selection is

- bad, it did not want to quash the selection already made
as per the 1993 advertlsement but it observed that the
law lsid down by it should be applied prospectlvely in
future selections. That is why, the respondents want
to apply the law decléred by the Supreme Courtf%ifthe

future selectiors. The judcement of the Supreme Court is
dated 15.02.1996 but the present examination-is held in 1997,
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apply.

‘an examination.

_ letter dated 14.08.1998.
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Therefore, the All India examination and All India

selection is in conformity with the law declared by the
Supreme Court. We do not find any illegality or infirmity

in the 1997 Examination and selection procedure.

14. _ Another point canvassed by the Learned

_ Counsel for the applicants is that, quslifying or passing -

marks is not mentioned ir the advertisement or rules.

Since this is a selection procedure, the question of

.mlnlmum marks for passing the examlnatlon does not

It is brought to our notice that two lakhs and
odd cendidates had appeared 'in the examination. How
can.one fix qualifying marks or passing marks for such

' 4 Suppose the rUles,had.fi%ed 45.marks or
50 marks as passing marks, then thereﬁﬁa;a:be one lakh °
candidatea‘who have obtained those marks. .Althougn |
one-lakh candidates cannot be called for interview, adobtion
of suitable multiplies for short-listing the candidates’

is a well<known principle. ‘hen the department is

‘holding examination for two lakhs and odd candidates,

they cannot prescribe any qualifying marks at all. They
may have to select twice or thrice the required number
of candidates for purpose of interview. Suppoae,there

are 100 posts, then the department may call 200 or 300
candidates for the purpose of 1nterv1eﬂ as per tne merlt '
list and then select thexcagdldates among ‘them. ‘We may

also place on record that the Learned uouneel for the'

.respondents has since produced a copy of the confldentlal

letter. in a sealedvcover. Ve have perused that confidential

i

It ;ays‘thatfthe Directorféeneral'
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has approved the decision of determining the cut off

marks to call the candidates for typing test as three times
the number of vacancies in each category. In the present
case, we find that there are 550 vacanC1°s and therefore,
1600 candidates have been called for ang,€§gt will

satisfy the requirement for short- llstlng the candidates

as per the decision approved by the Director General

of E.S.I. Corporation., This procedure of short-listing

of candidates cannot be said to be illegsl or'contrary

to any rules.

5. One of the contentions of the Learned Counsel
for the applicant is that, there is nothing to show the
concious decision on the part of the Director General or
Standing Committee to hold All India Examination. We

have alre§§§ referred to the confidential letter dated
14.68.1995 where also it is clearly mentioned that
examination has to be hélﬂ on All Indis basis because of
the judgement of the Hon'ble Supreme Court in the case of -
Radhey Shyam Singh & Others. Therefore, this also goes

to show that the Director General has taken a concious
decision to make recruitment on All Indis basis by holding

examination at All India level in the light of the law

declarad by the Supreme Court in Radhey Shyam Singh's case.

The argument that all posts cannot be thrown
open on All India basis without keeping sohe reservation
on regional basis has no merit in the light of the law
declared by the Supreme Court in Radhey Shyam Singh's case.
It is open to the Goverhment to take a policy decision to
restrict certain posts on regional basis. But in this case,

— e e e e -
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the Government has not taken any such decision, to
reserve any post’on regional basis. Since the decision
to hold examination on All India basis is based on the
~decision of theishpreme Court, we find no illegality

in the same.

.Then some grievance was made that the
examination is not held by the Staff Selection Committee.
This was explained by the'Learned Counsel for the
respondents that Staff Selection Commission has expressed
its inability to hold the examination for want of
direction and even requested_the'department to make
their own arrangement. ThejLearned.Counsel for the
respondents placed before us ‘the letter dated 13.03.1996
written by the Under-Secretary of the Staff ‘Selection

Commission, which is é part of D.O.P.T.
( : _ o

|
The'Learmed Counsel for the applicant also

brought to our notlce the dec151on of the/Supreme Court
regarding medlcal college admlss10n reported in

(1993) 3 SuC 332 { Sharwan Kumar V/s. Dlrector General
of Health Services and Another §. In that decision
the Supreme Court has not laid down any law hut only

approved-the scheme introddced byfthe Medical College
in which 15% seats.had been reserved to be filled up

at all India level. Even in the Radhey Shyam Singh's
case the Supreme Court has observed that:it is open to
the Government ‘to prepare ‘3 scheme under Nthh certaln '
vacan01es can be fllled up at reglonal level. It is

purely a pollcy dec151on to be taken by the Government

.and unless such pollcy de01sion is taken by the Government

a oourt or Trlbunal cannot do anythlng in the matter.

-
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For the above reasons, our finding is that

no case is méde out for interfering-with'the 1997 Selection

Process. Point No. 2 is answered accordingly.

16, Before considering point no. 3, we may have

to make some obeervatioﬁ regarding the nature of

appointment of the'applicante.

In this case, among the”32 applicants there
>- by
is no dlspute that as far as sfappllcants are concerned

‘the condltlon mentioned in the order of appointment is

that, the appoiniments are purely temporary and adhoc'
and further, it is made as a stop-gap arrangement and |
further it is stated that this appointment is subject.to‘
further orders or till gegular.incumbents:are made
available by the Stafchelection Commiseion, whichever is
earlier. Then there 1s also a further condition that the.
services can be terminated at any time W1thout giving- any

reason. In view of these condltlons, there can be no

. difficulty to hold that the appointment  of 24 applicahts

is purely adhoc and stop-gap arrangement till further
orders or till the availability of regular candidates.
But the Learned Counsel for the appllcant submitted that '
in case of remaining 8 appllcants, there are no such '
conditions and therefore it must be taken as regular .
appointment. One such appointment order is at page 32

of the Paper Book in O.A. No. 1211/97.. This is in respect

of Ujwala G. Ruke, but who is now known as Smt. Ujwala A,'

Mohite. It appears, after marriage her surname is changed.

. ..32
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In the appointment order at page 32 it is shown that
the appointment is made on tehporary basis. This
appointment is made subject to conditions of seivice
as per rules. The appointment is liable to termination
without assigning any reasons at.any time. Though the
word 'adhoc' is not used, the oréer clearly shows that
it is a temporary appointment and subject to termination
at any time withou£ giviﬁg any reason. However, the

appointment is as per service conditions as per rules.

Then the Office Order of éppointment of these
eight applicants is at exhikit R-l, paée 19 of the
written statement of.respondents. This is an Office
Order dated 14.12, 1994 and it applles to the appllcant
in 0.A. No. 1211/97 and 9 others. ‘It covers all the
eight appllcants whose app01ntments'ar9.similar to thé
appoihtment'at page 32 of the Papef Book ih 0.A. No.

7 1211/97; In this office oider‘it_isfclearly mentioned
that it is made on a purely témpora:y:and'adhoc'basis
~and as a stop-gap arrangemeﬁt.'-li is-éubject to
cbnditidns.of services as per the L959vAct. The'sérvices

'are'liable to be terminated at any time without giving
any reasons. Tﬁe copies of these ordefs aré éent io éll
the appointees and one more copy is sént to the General
Secretary of the Employees' Union. On the face of thls
order, it is too late for these elght appllcants to say

that their app01ntment was not adhoc or temporary.
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Infact the Learned Counsel for the respondenus brought s sy A
to our notlce that letter wrltten.by the department to 7;ffif
of adhoc app01ntment, We have,perused"that letter, . 22:22?
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where also %?'is mentioned that the candidates are =
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fequired for adhoc appoirtment. In our view, all the
32 applicants are appointed purely on adhoc basis and

as a stop-gap arrangement till the arailability of

regularly selected candidates, £

17. POINT NO, 3 :

All the appiicants have applied and then

appeared in the 1997 Examination. They took a chance
o succeed in the examination and getting selected on
regular basis. Unfortunately, all of them have failed.

Now the applicanfs cannot turn aroupd and question the

very foundation of the selectien process. The principle

of estoppel gets attracted in a matter like this., We

are fortified in our view by the two decicidns of the
Apex Cofirt, .of which one was relied upon by the =~ [

Learned Counsel for the respondents. ‘

In 1997 (2) SC SLJ 157 {University Of Cochin

V/s. N.S. Kanjoonjamma & Othersﬁ where the Supreme
the ‘ oMt _
Court observed that when(candxdates K chance and appeared

T

«q‘ﬁi".{,{t.&"':" . - ) .

in the exomlnatlon and feiled, they are estopped later

to challenge the valldlty or correctness of the procedure.

In AIR 1986 SC 1043 { Om Prakash V/é. Akhllesh

-Kumar Shukla & Others [ in a similar matter where a

party cballenged the recruitment. procedure-and'holding
of the'examinetion, etc. After hav1ng appeared 1n the
examinatlon and falllng in the same, the Supreme Court

o X
~observecd that the appellant hadﬂeppeared in the

examination under protest and he filed the petition only
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after he had perhaps realized that he would not succeed

in the examination. 1In such circumstances, the party

should not have been granted any relief by the Hich Court.

For the above reasons, we hold that the
applicants in these cases having taken a chance to get
selected by partlclpatlng in the selectlon process, are
now estopped from questioning the validity of the same
in view of the above two decisions of the Supreme Court.

The Learned Codneel for the spplicant
contended that even in Radhey Shypm Singh's case, the
applicahts had participated,in the examinatidn and still

~the Supreme Court granted the relief, Iﬁe perusal of

. the judgement shows that“the-applicanfs in that case

" had complained about the selectlon process and then
partlcloated in the selectlon process under protest.
Further, the Supreme Court did not grant any relief to
-the applicants.in that case. Though theﬁlaw was

declared that selectlon should be made on the baSlg of

All India examlnatlon, the Supreme Court did not grant

M Ad yut

any rellef to the appllcant white setting aside the
selection process. The Supreme Court made it clear thst

the impugned selection should not be affected bi their

order and their order should have only prospectlve

appllcatlon.'
Point No. 3 is answered in the affirmitive,

18, POINT NO. 4 :

In view of our findings on p01nts l to 3, all

tbese appdlcatlons w1ll have to fail, We have.no doubt
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sympathy for all the applicants but we cannot grant P
any relief contrary to the rules. Since the applicants
are now working on adhoc basis, they are entitled to i
continue to work there till regularly selected candidates
are appointed and coﬁé to take charge. We therefore,
6nly direct that services of the applicants should not

be terminated till regular candidates are posted in their
place and comeg to tske charge. Suppose a reguler
candidate may be appsinted and posted in a particuler
place and that candidate may not turn out due ts some
reason or other, in such case, there is ho necessity

to relieve any of the applicants. Iherefore,seven if
the respondents wanﬁf to issue termination order, then -
they may make it effective from the date the new

candidate takes charge in that particuler vacanc;;

- .
'Another thing wé would like to observe is

that the appllcants are at llberty to appear for
| s;mllar selection examinations as and when notlfléd by
the respondents. In»such a case, the respondents shall ‘
‘give, relaxation of age ts the applicants for the period | 4
for which they have worked in the department on adhoc g

basis as per rules,

19. "In the ré%ult, all -the thirty-iwo applications
Y 2 TON
are dismissed, The'impagﬁga order passed in all these

cases is hereby vacated subject. to the observations made k

in para 18 above, 1In the circumstances of the case, Ef
there will be no order as to costs. T - | A
(D, ST BAYEJA) © 7 T(m. 6. VAIDYARATHA) VST,

MEMBER (A). - . VICE-CHAIRMAN. ’
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