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(j£\‘ ORIGINAL APPLICATION NO.: 1180 TO 1211/97.
Dated the ?j&*“-day of -ﬁhquf— , 1998.
CORAM  : |
HON'BLE SHRI JUSTICE R. G. VAIDYANATHA, VICE-CHAIRMAN,
HON'BLE SHRI D. S. BAWEJA, MEMBER (A). )}u~”/
. (f‘y/ .
Ms. Subhangi K. Kutarekar, . Skéﬂ \/

employed as L.D.C, in L.O,
at Jogeshwari.
Residing at =

2/8, Omprakash Chawl, »b>,. Applicant in
| Bandrekar Wadi, . 0.A. No. 1180/97.
\J” Jogeshwari (East),
! Mumbai - 400 06. %T/A
Smt. Vidya A. .Naik, \;5§\
(Ms. Vidya S. Naik),

Employed as L.D.C. in \ .
103-A Section at

Lower Parel, E.S.I.C. .. Applicant in 0.A., -

Residing at =~
Rablai, Post Sopara, No. 1181/97.

Taluka Vasai, »
Dist, Thane, Nalasopara (%), °?
Pin Code -~ 40> 203.

TR g >

Ms. Pratibha B, Desai,

employed as L.D.C, in
M.R., Dadar in E.S.I.C.

A Residing at -

8/43, Khimji Nagji Building, °*
Senapati Bapat Marg, ,

Lower Parel, '
Bombay = 400 013.

Applicant in 0.A.
No. 1182/97.

N oa T

Smt. Anushree M. Mane,
(Ms. Sushila R. Patole), .
employed as L.D.C. in -
Ins. Br.I in the Colaba _ B -
Office of E.S.I.C, ) ] :
Residing at - .« Applicant in O.A,
" Mankar Building, Room No, 4, No, 1183/97. !

First Floor, New Prabhadevi
Road, Mumbai - 400 025

]



Smt, Ujwala R. Yerunkar,
. (Nee Ujwala A Rane)

employed as L.D.C. in Ins-I
in Colaba Office of E.S.I.C,

Residing at -

D-23, Ambedkar Nagar,
Senapati Bapat Marg,

~ Elphinstone Road,

Mumbai - 400 013,

Ms, Sunlta M. Lohate,

(Smt, Shalini Dinkar Sonawane)

“employed as L.D.C. in the
Pollcy Section of the Colaba

Residing at -

Room No. 8, Prab Chawl No. 11,
Jawaharbhal Plot,

Bhatwadi, Ghatkopar (W),

NMnbal - 400 084. _

Smt, Sukhada S. Gaikwad,
employed as L.D.C. in L. O.,
Kandivali in E.S.I.C.

Residing at -

1/3, Choudhari Chawl,
Nhghwadl, Near Gannsh Maljan,
Jogeshwari (East),

‘Mumbai - 400 060.

s

' Ms. Vandana Sarang
employed as L.D.C.

(Telephone Operator) in E.S.I.C.

at Lower Parel,

Residing at - -

18/725, D. N. Nagar,

K, P. Road, Andheri (West),
Mumbai - 4OO 053 .

Jaywant Y. Chavan

~ employed as L .D.C. in L.O.

in Century Mills of E.S.I.C.
and Residing at -

220, Sahajeewan C.H.S.,

2nd Floor, N, M. Joshi Msrg,
Near Deepak Cinema,

Mumbai - 400 013,
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Applicant in

0.A. No. 1184/97,

Applicant in O.A.

No. 1185/97.

Applicant in 0.A.

No.'ll86/97;

Applicant in 0.4,
No. 1187/97.

Applicant in 0.A.
No. 1188/97.
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Bhaskar H. Khopkar

"~ employed as L.D.C. in

Coverage Branch at Colaba
Office of E.S.I.C.

Residing at -

Room No. 157, Gate No. 4,
Hanuman Tekdi, Ali Yavar Jung,
Marg, Santacruz (East),

Mumbai -« 400 055.

Ms. Sangeeta P. Nesarikar
employed as L.D.C. in . the

Local Office at N. M. Joshi Marg.
Residing at =~ : )

2/30, Mithibai Laxmidas Bldg.,
Opp: Piramal Chambers, I.T. ‘

Office, Parel,
Mumbai - 400 0O12i

 Ms. Madhuri W. Desai,
~ employed as L.D.C., in the

RDMC in Colaba Office of ..
fElSOI.CO

Residing at -

. Room No. 7, Bldg. No. 14,

Nahim Policy Colony,
Raheja Hospitel Road,
Mahim (West),

Mumbai - 400 Ql16.

Ms. Sangita P. Khandare,
‘employed as L.D.C. in Local
Office at Parel in E.S.I.C.

Residing at -

- 20, Rajendra Niwas, L.J. Road,

Mahim, Mumbai - 400 Ol6.,

'Ms., Savita V. Bankar,

employed as L.D.C. in L.O.

Colaba in E.S.I.C.

Residing at -

Block No. 3, 'A' Wing, '
Ground Floor, New Rajdeep Society,

Manish Nagar, Kalwe,
Dist. Thane.
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.+ Applicant in

0.A. No. 1189/97,

.. Applicant in
0.A. No, 1190/97,

‘;.. Applicant in -

0.A. No. 1191/97.

oo »Applicant in
VO.'A. No, 1192/97-

++ Applicant in
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Ravindra V. Salvi,
employed as L.D.C. in the
"E,S.I.C. and working in
the Local Office at Kurla.

-Residing at -

25/3; Rachans Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai = 400 O71.

Ms. Sangeeta M. Salunke,
employed as L.D.C, in
A.G. Br. III at Lower Parel
in E.S.I.C.

‘Residing at -

2/71, Wani Building,

K. K. Modi Wadi,

Near Swan Mill T. J. road,
Sewree, Mumbai - 400 Ol5.

Ms. Sangita R. Todankar
"employed as L.D.C. in
~Insp. Branch in Colaba

Residing at -

C/G-1, Miranda Apartments,
Veer Savarkar Marg,

Dadar (West),

Mumbai < 400 028.

s

Ms, Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I.C.

- Residing at - -
G/9-3, 5. G. Barve Nagar,
Bhatwadi, Ghatkopar (W)
Bombay = 400 086.

"~ Ms. Sangita A. Madvi
employed as L.D.C. in

~ M.R. Kurla in E.S.I.C. and.
Residing at -

5/39, Janata Society,
Janata Society Marg,
Ghatkopar ( East ),
Mumbai - 400 077,

... Applicant in O.A.
No, 1194/97.

!
)
\
++. Applicant in D.A.
No., 1195/97.
:
i

-y, .

«+ Applicant in O.A.
No. 1196/97.

.o Applicant in 3J.A.
' No. 1197/97.

... Applicant in Q.A.
No. 1198/97.
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Smt. Prachi P, Dudvadkar,
{Ms. Nagana G. Mayekar)
employed as L,D.C. in the
qullance Section at Lower
Parel in E.S.I.C.

Residing at -
185, Black Stone Building,

.« Applicant in
0.A. No. 1199/97.

L — e

' S.V.P. Road, Near Round -
Temple, Mumbai - 400 004. !
{
Aglt S. Koliekar,
employed as L.D.C. in -
103-A, Section at Lower Parel
" in E. S. RO
Besiding at - ~ +. Applicant in O.A.
_ E-2-36, Vishramyog Co.Dp. ,
-kj Society, L.T. Road, No. 1200/97.
> Borivali {VWest),

Mumbai - 40C 091. | :

Ajay Satam,
employed as L.D.C. in the
L.O. at Bhandup in E.S.I.C.

Re51d1no at - .. Applicant in J.A.

D-14, Shardadevi-Niwas, Ne. 1201 /97.
Sunman Singh Compound,

Anand Naoar, Shivaji Naka,.'
Bhandup {West},

Mumbai - 400 078.
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A Ms, Rashmi S, Waingankar
%l\ ‘ : employed as L.D.C. in.
- Establishment-II at Lower Parel
. in E.S.I.C,

"Residing at -

223 /8726, Kannamwar Nagar—l
Vikhroli (East),
Mumbai ~ 400 083

e Applicant in J.A.
$  No, 1202/97.

~ Ms. Neelam V. Naik,
employed as L.D C.-1n
-Estt., II in Lower Parel

. . ) ln EaQ»I.uo

L T R ~# Residing ot -aﬁfﬁé:”%,f;'yqﬁb 4. ++ Applicant in D.A..

23/6, lst Floor, ‘ No. 1203/97'

2nd Khatt°r Galli, :

Thakurdwar Road,

Mumbai - 400 004
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Smt. Charusheela S. Patil
{Ms. Charusheela P, Haver),
Working as L.D.C. in Estt-I,
Section at Lower Parel in
: E * S oI .OC . .

Residing at -

~.21/2102, MHADA Vanrei Colony,
. Western Express Highway,
Goregaon {East), '
Mumbai - 400 065.

v',Msm Kanchan V. indap |
-employed as L.D.C. in

Hindi ‘Section at Lower Parel
Residing at =

19/14, Harttarwala Building,
. N. M. Joshi Marg,
Mumbai -~ 400 Ol1.

‘Ms. Rajashree A, Shinde, -
employed as L.D.C. in the
Estt.III Section at the

Lower Parel Office at

E.S.I.C. '

:Residing-at -
78 /14, B.D.D. Chawl,
Worli, v
- “Bombay -~ 400 018.

‘Ms. Manisha M. Kaskar
employed as L.D.C. in the

-Residing'at:-

AL

*Suraj Venture', 'A' ¥Wing,
Room No. 102, lst Floor,
‘Behind Paradise Cinema,
‘Mahim (West), Mumbai-400 Ol6.

Ms. Kalpana M. Redkar

" employed as L.D.C. in the.
Recovery -Branch at Colaba
OffiCeOf ’E oS o.I Lo

~ Residing.at - :
Vanita Bldg. No. 1, Room No. 3,
‘Ground Floor, Vishwgkarma Nager,
. Nzhur Road, Mulund (West),
Mumbai - 400 G80.

TIPS
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Applicant in.
O.A. No, 1204/97.

Applicant in

OOA'O No. 1205/970 L

Applicant in
 0.A. No. 1206/97.

‘Applicant in ,
- 0.A. No. 1207/97.

‘Applicant,in
O;A,gNo,-l208/97._
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Smt. Rajashree V. Sawant,
(Nee t4s. Rajashree T, Gawde)
employed as L.D.C. (Te}ephone
Operator) in the Colaba
Office of E.S.I.C.

Residing at -
28-B/2807, 3rd Floor,

Ab 'ydaye Nagar, Kalachowkie,
Mumbey - 400 033,

Residing at -

Cc/522, R.B.I. Quarters,
Chembur, Mumbai - 400071.

Ms ,,

Sheela V. Jachav,

pployed as L.D.C. in E.S.I.C.
1 MUR. Parel Gffice.

esiding at -

0/140, Siddharth Colony,
Ali Yavar Jung Marg,

A Bandra (East),

\\Mumbai - 4C0 051.

(;\}Smt. Ujwala A. Mohite,

(Nee Ujwela G. Ruke)
employed as L.D.,C. in Estt.II
at Lower Farel.
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(By Advocate Shri X.S. Ramanurthy)

\

VERSUS

Employees'State Insurance
Corpeoration, through the
Director Ceneral,
Panchdeep Bhaven,

Kotls Road,

New Delhi - 11C OCl,

The Regional Director,
Employees® State Insurance
Corperation, Fanch-deep,
Bhavan 108, N, M. Joshi Marg,
Lower Parel, Mumbasi - 400 O13.

(By Advocste Shri V. D. Vadhavkar)
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... BApplicant in

L R

.

0.A. No, 1209/97.

. Applicant in
G.A. No. 1210/97.

Applicant in
0.A. No. 1211/97.

. Respondents in
all the 0.As.

...8
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.+ ORDER

[ PER.: SHRI R. G. VAIDYANATHA, VICE—CHAIRMAN {

These are thirty-two applications filed by

:thé.respective applicahts on identical allegations.

The reSpondents have filed reply. Slnce an ex-parte

interlm order was passed by the Trlbunal in favour of.
thelappllcants, the respondents pressed for vacating

. the interin order. It was also stated that regularly

':selected candldates had to be given an app01ntment and
"the 1n»er1m order is comlng in the way. In these‘

~ circumstances and since the point 1nvolved is alSo;e
eshort point, by oonsent,we are disoosing of all these'

applicetions at fhe admission sfegé itself': We'heve

" heard Mr.‘M. S. Ramamurthy, the Learned Senior oounsel.«m
]for the- appllcants and Mr. V. D. Vadhavkar, the Learned B
R,Counsel for the respondents. Slncewwe are dlsposlng of

: the appllcatlons at the admlsslon stage 1tself we are

referrlng @o the,pleadlngs briefly, so far_they are -

':ﬂneoessary»for-deeiding-the"pointS“of'contfoversy.

a 2,n | ~ The facts are brieflyfas follows :

N

| . All the thirty-two applicants have been
,appoinfed on . adhoc/tenporary'basis as. Lower Division
i Clerks in the Reglonal ﬁfflce of the Employees' State |

.,:Insurance Corporatlon, Bombay. Some of the appllcants

" ‘were app01nted in 1994, some in- 1995 and some in 1996
i(vide chart at page no. 33 of the Paoer Book in 0.A.
No. - 1180/97 which givesthe dlfferene dates of app01nements
:oflthe applicants and thelr servlce-partlculars). It

is-stated thét all the aoolicants'oame to:be sponsoredA'

by the Employment Exchange and were selecteé as
e 9

v-‘
v
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~ Lower Division Clerks in regular scale of pay after

tpey pessed the typing test and were successful in
interview and medical examination. There was no
condition mentioned anywhere that the appiicants
have to pass & further examinatioh or iest{for being

regulariced. The applicantQ'were appointed against

substantive vacanciés° The rec*ultmert is governcd

by the E.s.I1.C, (Recrultment) Regulations, 1965. Then
it is pleoded that prev1ously the E.S.I. Corporation
was filling up the post of Lower Division Clerks by
gefting pandidates from the Employment Exchange ahd ];

then holding a written examinetion and typing test

 followed by irterview and medicel exemination. That

hitherto~select&0ns.were made to the post of Lower

- Division Clerks only on regional basis and not on

All Indis basic. But for the first time in 1997, the
Corporation advertised for filling up ‘the ppsts of

Lower Division Clerks by an All India examination.

About one lakh of candidates, includirg the applicants,

appeared for the All India Examination. In tharaqhtra

State 1teelf about 25,000 candldctes appeered for the

examination., It is stated that for the post of Lower

Division Clerks, which is not an All India post and not

subJect to transfer ell over Indla, holaing of an-

- examination on All India basis is illegal. The
‘applicants have been working continuously from the

‘date of their respective appoirtments and they have

to be regularised and if necessary, by subjecting them

to a departmental qualifying examination., There was

no necessity fof the applicants to compete With the

e A s ee ie aa « e e mm e
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open market candidates and that too, at an All Indis level,
The results of the written examination held in 1997 has
been publighed in the Employment hews dated 13/19.09,1997

whlch contwins successful -lict of 1600 candidates who

passed the written exeamination all over India. The Rl
names of thé applicants do not appesr in the 'said list. B
Typing test has been held for the candidates who.were
successful in the written examination. The results of
typirg test are aWaitéd. Then after the typing test,
intgrview will be held and about 550 céndidates.will

e e e

be empanelled for filling up the vacancies of all ovef

Indie. It is stated that in a sister organisation, _ T ”%
namely - the Bmployees': Provicent Fund Organisation,
the procedure'is to appoiht candidates oﬁ:regional-basis.

- Now, in view of the recent examination and appoirtment

SRR NIRRT R

of candidates who have passed ir the examination and

"in the irterview, there is likelihood of the services

of the appiicaht being termineted. Hence, the aspplicants
have apbéoached this Tribdnél challenging the legality |
and validity of the All India Examinaticn for filling up 'F ji< 8
the post of Lower Division Clerks. Any acticn to. be taken '

by the rerpondentc ir termlnatlng the serv1cec of the :  5 o

applicants due to adlleged failure ir: the wrltten

examinationjOn All Indis basis i¢ illegal, arbitrary and

e i s

bad in lcw.; There is no provisicn for following the
examlratlon on All India basis. The present deviatibn

from the'practlce_whlch was irn vogue for the last 3C years, -
is illeg;l'ahd.hés;not been approved by the Standing

Committeelof the Corporation. The alleged failure of




} ; | *ﬂjiégf::”gﬁﬁﬂﬁ*%;
the applicante in theiwriften examination canndt be a

vgroﬁnd to dispense with their services. Even if the
applicants have failed in the examinétion, they should
be given a further chance_to pass ir the examination
for the purpose of being requlericed.and confirmed in

post. Then there was reference to some litigation

Smt. M, P. Kulkarni. There are number of vacancies
ir the Corporation and therefcre, there is no;neceSSary
oAdispenge witb the sérvices of the applicants. On
these grounds, the applicants pray for a declaration
Ng ' that their services are not liasble to be dispensed with
for alleged fcllure in the examination, to restrair the
( respondents from termlnatlng the services of the applicants,

or a direction to the respondents tc regularise‘the'

services of the applicants and if necessary, by subjecting
 them to a regularisaticn test and for a declaraticn

that the applicants are entitled to be regulsrised

s

without competirg in the All Indis examination and

- for cost, etc,

‘g\‘w o 3,

that all the applicants came to be appointed on purely

The respondents in their reply have stated

adhoc and temporery basis. They are not appointed
regulerly zs per the reCruitmeht rules. The appllcantc'
serv1ces being temporary, are lisble to be terminated

at any time without giving any reason, as per the
proQisions of C.C.S. (Temporary Services)'Rules, 1965.
That the applications are barred by;limitation; As

per the ~Recruitmen£ Rules, 1965; 3@ candidate to
bécome a Lower Division Clerk has to pass a open-
competitive test. However, when there are vacancies,

in administrative.%xigencies, stop-gap arrangement is

VN
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. | | t
made by appointing candidates on adhoc basis, They { L
can contlnqe till the regular candicates are selected f»" %

and appointedf The 1997 All India Examination was held

by givirg public advertisement for filling up of 550

vacancies of Lower Division Clerks all over Indis. | e
The results of the examination have been declered and

all the'appli;ants have failed in the examiration. The

rules proQide for an open competitive eyamination and

it is for the respondents to decide whethei it should

be on All India basis or regional basis. It is also
stated that since the applicants have applied for the o 3
'post in question and participated in the recruitment |
process and appeared in the examination, they are now ; - Z

estopped from challenging the correctness or legality

of the selection process after becoming unsuccessful

§e

in the examination. The applicants have no right to
the pdst in question since their appointments are adhoc : | v

. and temporary. The question of regulerisation of the ' ' j
services of the applicants does not arise, since the ' g !
mode of seiection'is by way of passing in the written i J‘“ |
examinétion, typinc test and interview. As far as the
litigation of Smt. M.P. Kulkarni is concerned, it is
stated that it was an individual case and further,
inspite of succeeding in the litigation, she has not : i
joined in the services. It is nct a judgement in rem.
That since the applicants have feiled in the examination
and since their appointments are adhoc and temporery, E ;
they have no right tc the post in question and they are %

not entitled to anyvof the reliefs prayed for.

@ e 00 13
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4, The Leerned'00unsellf0r the abplicants
maintained that since the applicants have.beenrappointed

through‘Employment‘ExChange'after screening them,

, paesing the typing test, etc., the applicants are entitled

to continue in service and their services are to be

- regularised and if necessary, they should be subjected

.to a departmentzl exsmination. Then he questioned the

legality and validity of the All Indlc Examlnatlon now
adopted by the respondentc by dev1at1ng from the old
practice of holding the exsmination on regional basis.

It was argued that the respondents have no right to

"hold such an examination on All'India basis. Then he

‘also attecked the selecticn process on the ground

'that‘the'advertieement doe:endt mention the qualifying

marks and the rules also do not prov1de for the same.

On the other hand, the LearneA Counsel for the respondents

_supported the actlon tcken by the respondents and ccntended

that the questlcn ©of regulsrisation of- the -applicants?

services does not arise when uhelr app01ntments are

not accordlng to the recruitment rules, He also justified

the action of‘the'respondents in holding of All Indie
Examination in view of the law declsred by the Apex'

Court in Radhey Shyam Singh V/s. Union Of India & Others

‘reported in AIR 1997 SC 1610. He further submitted

that the applicants having pa:ticipated in the eelectien
process and toqk a chence of being_eelected'and after

becoming unsﬁccessful, they»are estopped from challenging
thelselection process. He also pressed into service that

the applications are berred by limitation.

. | | fela
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S,
After hearing both sides and going through

the materials on record, we are not satisfied about

the respondents' contention on the " question

of limitation. The applicants have approsched this
Tribunal challenging the legality'énd validity of the
selections in pursuance of 1997 All India Exsmination.
The épﬁlications are filed within two to three months
after the results were published in 1997. Though the
applicants came to be appointed in 1994, 1995 and 1996,
their immediate cause of action is apprehension of
termination of service in view of the results of

1997 All India Examination. A person need not rush

to Court unless his rights are threstened. Since the
applicants had continued as Lower Division-Clerks from
the respective dates of their appointment, there was

no immediate urgency or necessity to rush tc Court,.

But the cause of action arose for the applicanis only
when they failed in the examination as pef the recsults
publisﬁed and théie was a serious threat or apprehension
of their services being dispensed with to accomodate
the regularly selected candidates. They have come to
Court within two to three months after the results of
the examinatiahs were announced, Hence, we do not find

any merit in the plea of bar of limitation.

6, The points that fall for determination in

these applications are -

(i) Whether the applicants' services are liable
to be regularised, and if necessary, by
subjecting them to a3 departmental test or

examinationd

.\
1y
[
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(ii) Whether hslding of All Indis Examination
for recruiting Lower Division Cleiks to
E.S.I. Corporation is illegal and the
1997 Selection Process is liable to be
quashed ?i

(iii) Whether the applicants are estopped from
3 questioning the legality and validity of
the 1997 Selection Process ?

(iv) What order ?

7. POINT NO. 1 :

At number of places in the application and number
of times during the course of argdment, it was pressed by
the Learned Counsel for the applicant that the gpplicants'
service should be regularised and if necessaryz by giving
a direction to the respondents by subjecting t%e applicants
to a written test or departmental examination.; In our view,
the whole concept of the applicants that it is a case of -
regularisation of adhoc appointment is misconceived. We
are concerned about appointment under the Recruitment Rules,
1965, Ve have gone through the recruitment rules more than
once and do not find any scope for adhoc appointment, much
less regularisation of adhoc appointment. The recruitment
rules are in page 35 of the Paper book of O.A. No. 1180/97.
The recruitment rules on1y>provide for appointment on
regular basis by holding a open competitive examination.
Admittedly and undisputedly, the applicants have appeared

for the said open competitive examination held in 1997

seslf
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16 :
and it is also an admitted fact that in the results.
published by the respondents, the appiicénts' names

or registered numbers are not shown (?ide the notification
regarding results of the examination which is at page 53

of the Paper Book).

The recruitment rules provide for a direct
recruitment of Lower Division Clerks by an Open
Competitive Examination (vide Rule 21 of the Recruitment
Rules). Then those who have qualified in the written
examination will be called for a typing examination
and then they will be called for an interview and
then final selection is made. The rules nowhere provide
for an adhoc appointment or regularisation of an adhoc
candidate by holding a departmental examination.
Therefore, the whole theory: qf the applicants that
they are to be regularised, 1f necessary by holding
a departmental examination, is misconceived and not
borne out by the recruitment rules. If we tell the

respondents to regularise the services of the applicants

and if necessary, by subjecting them to a departmental
test, then our direction will run contrary to the
recruitment rules and we will be commanding the respondents
to do something which is not permitted by the rules.

A judicial review cannot be exercised to give a direction
to the Government to do something contrary to rules.

It is not permissible in law. A judicial review could

be exercised only if any departﬁénf of the Government is

not conforming itself to the rules. But here, the action
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taken by the respondents is fully within the four
corners of the recruitment rules. Hence, we cannot
give any direction to the respondents to regularise

the service of the applicants contrary to the recruitment

rules.

8. The Learned Counsel for the applicant
azed reliasnce on an unreported judgemeht of this
ibunal dated 30,03.1988 in Transfer Application No,
52/86 fTrimbak Punjaji Adke ?/s. £.5.1. Corporation

Others f. Even in that case, the Tribunal noticed

= ar-A

that the applicants in those case had failed in the

[

\\written examination number of times. Infact, in para 5

T

of the judgement the Division Bench observed that the

\ applicants in that case are not eligible for regular
appointment since they have not passed .the examination,
b
Then it is further observed in the same para that to

regularise a person who has failed in the examination
would be promoting inefficiency in the E.S.I. Corporation.
But however, as a concession, a direction was given to
give one more opportunity to the epplicants in thee

case to pass in the examination. The Tribunal has not
lzid down any proposition of law. But on facts, it
thought of giving 2 one time concession to the spplicents
of those cas2 to appear for another examination. A
decision could be relied on as a precedent if it decices
any guestion of law. The Trihunal in that case has not
1l3id down a proposition of law that in every case an
adhoc appointee should be given one more opportunity for

passing an examination. A direction given on the factis

{: : '0018
s )
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of that case cannot be treated as a precedent-in the
present case. Even otherwise, we will presently point
out number of decisions of the Supreme: Court where FS

“(/
gédisia view is taken that no adhoc app01ntment can

be regularised contrary to statutory rules.

9. - An identical case of adhob L.D.C. Officials
of the same E.S.I. Corporation has been cénsidered by the
Supreme Court in an unreported judgement>dated 10,03.1992
in the case of Director General, E.S.I;C}s& Another V/s,
Shri Trilok Chend & Others in Civil Appeal No. 5302-of 1992
and connected cases. In that case also a Division Bench
of this Tribunal at the Principal Bench had given a direction
xo theé E.S.I. Corporation to regularlse the service of
the applicants of those cases. That was also a case
b
$ince regular recruitnent took time. Those adhoc app01ntees§
contended that they should be.regularised though regularly
selected candidates are now available.Though that argument
found favour before the Principal Bench of the Tribunal,
~the Supreme Court rejected that contention. The Supreme
Court's view is that, when regularly selected candidates
are available, the question of regularisation of adhoc
employees will not arisé. Therefore, the decisi0n of the
Tribunal was reversed .and the applications filed by the
applicantsAWeré ordered to be dismissed. Even in the present
_case, regularly selected candidates are now avaiiabie
as per the results of 1997 Selection Prpcess and that

cannot be with-held or stopped to accomodate the applicahts,

o.-_l9

L o
| : Fooul
where some candldates had been appoihted as adhoc L.D.Cs. f' :

L
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and, therefore, the question of regularisation of
thelr sexrvice does not arlse in view of the dec1szon
of the Supreme Court in aaldentlcal case of the same

department,

10. The Learned Counsel for the respondents

brought to our notice some authorities on this point.

In 1994 (27) ATC 56 § J & K Public Serviee

Commission & Others V/s. Dr. Narinder Mohan & Others’l

Qﬂl | : \the Supreme Court has pointed out that adhoc app01ntment N
Jin violation of statutory rules and regularised by

relaxing the rules, was invalid. It was further pointed

‘eut that such adhoc persons_should be replaced by persons
regularly recruited according to rules. It is clearly _

pointed out that relaxation is not possible without ;ﬁ
bjecting the candldates to open comnetltlve examlnatlon
as per rules., Even the Government has no power to relax ¥

~such 2 rule,

T‘i C It is clearly mentioned in para 11 of the same

reported judgement that the temporary employees are also
~entitled to compete alongwith others for regular selection
but if he is not selected, he must glve way to the regularly
:selected candldates. It is further pointed out that

the appointment of the reqularly selected candidate cannot

" be With~held.or kept in abeyance for the sake of such an
adﬁoc or'temporary employee. In the light of the law
declared by the Apex Court; the applicants cannot eek

) .
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for regularisation, except according to the recruitment A

rules., Since the applicants have failed in the open

competitive examination held in 1997 and when regularly
selected candidates are availahle, the applicants have

to give place to the regularly selected candidates,

-

' In a case reported in 1996 LAR IC 588
{ Dr. Kashinath Nagayya V/s. Stete of Msharashtrs & Others §
an adhoc eppoiniee was working for eleven years buivhe‘
was not selected in the regular recruitment, It was

observed that the applicant has to give place to the

cendidates who are regularly selected and appointed,

In P. Ravindran & Others V/s, Union Territory
of Pondicherry & Cthérs reported in 1997 SCC (L&s) 731, .-
it w3s again a cése of adhockappointee working for numbgf
of years. The adhoc appointee also applied for regula;
seclection but'not selected. 1In those circumstances, tﬁe
Supreme Court observed that thé rules cannot be bypassed -

by issuing a direction for reqularisation of adhoc persons.

N
In that case, some lecturers had been sppointed on adhoc ‘
basis and though they were not selected during fegular
‘selection, they approached the Tribuhal for regularisation
of their service. The Tribunal rejected the claim on the
| grand-that when regularly selected candidates are available,?

the Tribunal hss no power to issue direction for

regularisation of the service of adhoc employees. The

Supreme Court confirmed the said view of the Tribunal

and dismissed the appeal.

0002.1.
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In 1997 SCC L & S 331 | E, Ramakrlshnan &
Others V/s. State of Kerala &_Others { similar questlon
-arose about regularisation of adhoc employees. The
Supreme Court found that the ‘ap pllcan s in that case:
were appointed dehqrs the said rule and'work%ng on adho¢
basis for about fourteen years. The High Court refused
the relief of regularisation. The Supreme Court observed

thel no regularisation.could be granted dehors the rules.

The Supreme Court has agsin considered this
question in the case of Santosh Kumar Vefma V/s. State
of Bihar | 1997 SCC (L&sS) 751 §, Where also the oumstiéﬁ
whether

was(the serv1cn of aﬁhoc appointees could be regularlsed
~or not. The Supreme Court ohserved that regularisation

in vielation of recruitment rules cannot be made. Thé E

Sucreme Court confirmed the order of the High Zourt which
- had refused to issue any mandamus for regularisation of;

the service in contravention of law..

If we now grant the rlief of'régulafisation,

we will be bypassihg the recruitment rules. The applicants
have taken a_éhance to participate in the regulér

selection by appéaring in the written examination ﬁeld‘in

1997. They have failed in the examination. Therefore,

the aoollcants wmll have to give way to the reuulorly
-selectad candldates and t iere is no prOV151on 1nvthe

recruitment rules for regularising the service of an

‘adhoc appointee, Even in future, the aopllcgnt can

go on éppearing in the examination as and when heid and

if they succeed in the examination, they will get o righi

T . ' S22
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for being appointéd\as a L.D.C, in the £.5.1, Corporation.
The prayer for regularisation is not permissible as per
-he recruitment rules and, therefore, the applicanté

(¢4}

are not entitled to the prayer for regularisation,

Foint No, 1 is answered accordingly.

11. POINT NO. 2

The Learned Counsel'for the'applicants a£ the
time of argument questioned. the legality and validity
of helding an All India Examination., He pointed out
that for the past so many yeers the depértment w3s
Holding‘examinatioﬁ at the regional or zonsl level and
for the first time in 1997, an examination at All India
levelvis held. The Learned Counsel for the respondents
‘submitted that thoug@fpreviodély'examination was held at
regional‘level, theféepartment'has now decided to hold an
All India'Examinatién in the light of the law declared by

the Supreme Court in Radhey Shyam Singh's case.
. ’ Ve

Thougn some allegations afe madevin the G.A.
regardin922§lidity of holding the examination at All
Indis level, o relief is clzimed in the prayer calumn
for quashing the 1997 Examinstion and the results declared
in consequence of that examination., AThe relief ;leimed is
only to regularise the service of the aprlicant by holding
avdépartmentalvexamination, if necessary, and thair |
services should not ke terminéted. There is_no prayer
for deciaring that the 1997 All Indie Examinationnis
illegai‘and bad in law and it should be»quaéhed; How could

we grant & relief in the absence of a specific prayer in

\®
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‘the applicetion. AFurther,-any finding of ours holding

‘thct the 1997 Examln tlon was 1llegal will affect the

candidstes who were successful ir the 1997 Examination
and who have passed in the written examinstion and now
selected after theviyping exsmination and irterview.

If we accept the contenticn of the applidants' Zouncel
and. declare the examination ¢ bad in lew, then it will
vitelly -affect the 550 candidztes who have now been
selected as & result of the 1997 Selecticn procecs,
Those cand ates or ‘atleast scme of them, are no£ nade
partles to thlc 2pplication. In a matter llLe tPls, 2

Court or Tribtunal should not give & relief mhlcb is

going to v1tﬂlly wffect the persons who are not made

‘parties to thre application. Further, as already stated,
fhere is no prayer in the appliceation for ouacklng the
1997 Examinatior or any other conseHuenuldl reilef in
respect cf the selectlon-of canuiaates in 1997 Ly,ﬁlnrblqn.
'Hence, on t“th these grounds we cannot con51d@r'thé

‘applicents' present contention that holding of &n All

Iy

Indis Era11n~t10n ie kad in law.

12, Even after exprescing our view that no
relief coulc be granted in the zbsence of specific
ebsence of persons to be  affected v1tally by any order

passed by us, stWIl we consider the contenulon brlcfly

and give our views on werlto.

The 1965 Fecruitment Rules only prov1ce for

an. "Oo@n gOm?Ctltlve Eyeminaticen™ for seleciion cof

'
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Lower Division Clerks. It does not say whether it
should be on All India basis or regional basis. It
may be,in the past the department was holding the
examination at regional level. Whether the examination
is held at the regional level or all India level, it
will rot be bad in law because rules only say 'Open
Competitive Examination'. It is, therefcre, left
to the GoVernment.to adopt whichever type of eramination'
they may deem fit in the circumstances of the case.
In our view, the question whether the examlnatlon should
be held at the regional 1evel or All Inola level is 2
policy matter. Previously, the department was h0101ng
the examination at reglonal level and now they have
SW1tched over to AlL Indlc level. As long as holding of
All India Examination is not prohibited by'the_roles,
then the CQprt-oannot interfere with the policy decision -
of the Government to hold the examlnatlon at All Indla
level . Suppose the rules had prov1ded trat Competltlve
"examlnatlon shoulc be held at the State level or Zonal
" level or Regional,level, then the Government will have no E
discretion or rightfto hold¢ the examination at All Indie
level. Similerly, if the rule had mentioned that the
examination should be held at All Indis level, then the
Government cannot‘hold it at zonal level or regional level,
In- this case, the rule is silent on this point. _Therefore,
it.is a matter ieft to the policy decision of the -
Government either.to hold examination ét‘regional'level’

or at All Indis level.
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13. 4' In the present casé,,the respondents have

come out with a valid feason as to why for the first

" time in 1997 they held the examination zt All India level,

The reason is that. the Supreme Court has declered that
such types of examination shoulc ke held at All India
level and not at zonal level., Reliance is placed on

Radhey Shyam Singh's case reported in AIR 1997 SC 1610.

| That was a case where, for selectidn*of.
candidate$ to differeht posts in the Customs Department,
the recruitment was sought to be made on zonal basis,
That ﬁeans, though the examinastion is held on All India
basis, selection or recruitment was made on zonal basis.
Separate merit list had to be drewn for different zone .
in respect of candidates who appeared in various centfes
within the particulér zone, The said process was
challenged'beforé the Principal Bench of this Tribunal
by filing an apblication. The application came to ke
dismissed by the Tribunal at the admission stage. Then
the matter was carried in appesl before fhe.Supreme Court.
Even in that case, it was canvassed before the Supreme
Court by the other side that this prectice of selection
on zonal basis was in vogue from 1975. It was, therefore,
submitted that it has stood the test of time and such a

selection at'zonal‘level should not ke quashed. The

Supreme Court rejected this contention. It Waé’held

‘that doing selection at-the zonal level is bad in law

and that the selection should be made on All Indis basis.

‘The Supreme Cqurt has clearly ruled in para 8 of the

eee26
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reported judgement that such selection at zonal level
violates the principles ennunciated . Articles 14 and 16
of the Constltutlon of India. There?ore, the Supreme

Court has clearly held that the selectlon should be made

: by holding examlnatlon at All Indis level

3

In view of the law declared by the Apex Court
that zonal basis selection is bad in law and it should be
on All India basis, if the respondents hold the examination

in 1997 at All Indla basis, it cannot besald ‘that it is

~illegal or bad 1n law, The law declared-by the Supreme

Court is bindingéon everybody under_Artiéle‘l4l of the
Constitution of india. If the respondents want . to
1mplement theﬂlcw declered by the Supreme Court, this
Tribunal cannot flnd fault w1th the Government for
doing the recrultment by holding examination at All

India level, as has been done in this case.

' The Learned Counsel for thelapplicant placed
relisnce @n an observation at para 10 of the reported
judgement that if is open to tne Government to nake
zonal.selection for some posts. It may make a scheme
for that purpose in the'light of the guidelines given
by the Court from time to time. It may?be so. But here,
the respondents are stating that they do not want |
zonal selectlon and they want All India selectlon.

leerty 1s glven ‘to the Governnent to maPe a scheme

i
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for . reserving certain posts on zonal basls. . In this case, LT

" . any: schenie
the Government has not formulated[to reserve certcln

posts on zonal kasis. This observatlon would be helpful
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to the applicant}only if" the Government formulstes

its scheme as suggested by the Supreme Cpurt. vTill
such a scheme is formulated by the Covernment, the
applicants cannot challenge the validity of the
recruitment at All Indiea levél, which is in'Conformity

with the law declared by the highest court of the land.

Ahother contention of the Learned Counsel for

the applicants is that, the Supreme Gourt has observed

\fhat its judgement should have prospective application

and will not apply to whatever. selectlon has been made

k\\under the impugned process of selection. In our view,

,\\Xhls observation will not help the applicants in any

ay. The appllcants are not selected An the impugned

—~ Selection of 1997. If by chance, we had held that the

1997 Selection is bad, then we could have given a

~direction that the impugned selection of 1997 is saved
: .

but in future, the Government should nct meke selection
as per that-procedﬁre. Since the Supreme Court has

held that zonal wise selec{ion is bad, it did.not want
to interfere with the zonal-wise selection alréady made
as per the impugned selection of 1993 advertisement,
Though the Supreme Court held that zonal selection is
bad, it did not want to quash the selection already made
as per the 1993 advertisement’but it observed that the
law lsid down by it éhould be applied prospectiyely in
future selections. That is why, the respondents want

to apply the law declared by the Supreme Courtfer the

. future selectiors. The Judcement of the Supreme Court is
dated 15.02.1996 but the present examination-is held in 1997,

B o IR VU R TUTTTT T TR smmom s e e o s e e o e e




Therefore, the All India examination and All India

selection is in conformity with the law declared by the

Supreme Court. We do not find any illegality or infirmity

in the 1997 Examination and selection procedure.

14. Another point canvassed by the Learned

Counsel for the applicants is that, quelifying or passing

- marks is nol mentioned in the advertisement or rules.

Since this is a selection procedure, the question of

minimum marks for passing the examination does not

¥

apply. It is brought to our notice that two lakhs and
odd candidates had.appeared'in'the examination. How'

cén one fix qualifying marks or passing marks for _such.D
an examination. %uppese the rules had fixed 45 marks or
50 marks as passing marks, then therefﬁéQW,be one lakh .
onevlakh candidates cannot be called for interview, adoppﬁon

¢

of suitable multiplies for short-listing the candidates -

candidates who have obtained those_harks. Although

is a well-known prihciple Wheh the department is
hOldlng examination for two lath and 04d candldates,
they cannot prescribe any quallfylng marPs at all. They
may have to select twice or thrice the required number |
of candidates for purpose of interview. Supposerthere
areleO posts, then the department may call 200 or 300
candidates for the purpose of interview as per the merit
list and then select thexbagdldates among them. We may
also place on *ecord that the Learned Jounsel for the
respondents has since produced a copy of, the confldentlal

letter in a sealed cover. We have perused that confidential

letter dated l4,08.l998. It saYs that the_DireetorlGene:al"
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has approvéd the decision of determining thé.cut of f

marks to call the candidates for typing test as three times
the number of vacancies in each catecory.. In the present
case, we find that there are 550 vacanC1es and therefore,
1600 candidates have been called for éﬁ?'£§£t will

satisfy the requirement for short- llstlng the candidates

3s per the decision approved by the Director General

of E.S.I. Corporation. This procedure of short-listing

of candidates cannot be said to be illegal or contrary

to any rule,

5. One of the contentions of the Learned Counsel
for the applicant is that, there is nothing to show the
con01ous decision on the part of the Director Ceneral or
Standlng Committee to hold All . Indla Examlnatlon. We
have already remerred to the confidential letter date&f
14.08.1998 where also it is clearly mentioned that {

examination has to be held on All Indis basis becausd of

the judgement of the Hon'ble Supreme Court in the case of -

‘Radhey Shyam Singh & Others. Therefore, this also goes

declared by the Suoreme Court in Radhey Shyam Slﬁgh's case.

td show that the Direcﬁor General has taken a cohcious

decision to make recruitment on All India basis by holding

examination at All India level in the light of the law

The argument that all posts cannot be thrown
open on All India basis without keeping some reservation
on regional basis has no merit in the light of the law

declared by the Supreme Court in Radhey Shyam Singh's case.

It is ‘open to the Government to take a policy decision to

- restrict certein posts on regional basis. But in this case,
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the Government has not taken any such decision to
~reserve any post on regional basis. Since the decision
to hold examination on All India basis is based on the
decision of the Supreme Court, we find no illegality

in the same.

Then.some grievance was made that the
examination is not held by the Staff Selection Committee.
This was explained by the Learned Counsel for'the
respondents that iStaff Selection Commission has expressed
its'inability to hold the examination for want of
direction and even requested the department to make
. their own arrangement. The Learned Counsel for the

xespondents placed before us the letter dated 13.03.1996

7
:

written by the'Uﬁder-Secretary of the Staff Selection

Commission, which is a part of D.O.P.T.

The ﬁearned Counsel for the applicant .also |
brought to our nétice the decision of the Supreme Court
regarding‘medicai>college admission reported in
. (1993) 3 scC 332i§ Sharwan Kumar V/s. Director General
of Health Services and Another f. In that decision
the Supreme Court has not laid down any law but only
approved the scheme introduced by the Medical College
in which 15% seafs had been reserved to be filled up
at all India level. Eveh in the Radhey Shyam Singh's
case the Supreme Court has observed that it is oben to
the Government to prepare a scheme under which certain
vacan01es can be fllled up- at reglonal level. lIt is
purely a policy decision to be taken by the Governmeﬁt
and unless such policy decision is taken by the Government,

a Court or Tribunal cannot do anything in the matter.

i
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For the above regsons, our flndlng is that

no case is made out for interfering with the 1997 Selection

Process. Point No. 2 is answered accordingly.

16, _._ Before considering point no. 3, we may have
to make some observation regarding the nature of

appointment of the applicants.

In this case, among the 32 appllcants there
‘is no dispute thau as far as ﬁiappllcants are concerned
the condition mentioned in the order pf appointment is
that, the appointments are purely temporary and adhoc .
and further, it is made as a‘stop-gap arrangemenf and
further it i% stated that this appointment is subject to
~  further orders or till regular incumbents are madg_

available by the Staff Selection Commission, whichever is
earlier. Then there is also a further condition that the
services can be terminated at any time wifhout giving -any
reason. In view of these conditions, there can be no

- difficulty to hold theat the appointment of 24 applicants
is pureiy adhoc and stop-gap arrangement till further -
.orders or till the avsilability of regular candidates.
But the Learned Counsel for the applicant submitted that

"

'in;caSe of remaining 8 applicants, there aré no such_l¢
’}éonditions and therefore it must be taken as-fegulart ' v
appoiptment._ One such ap001ntment order is at page 32 |
_bfithe?aper Book in O.A. No. 1211/97. Thls 1s 1n respect

" of Ujwala G. Ruke, but who is now known as Smt. ijala A.

_Mohite. It appears, after-marriage her surname is changed.

..’32
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in the eppointment order at pagé 32 it is shown thsat
the appointment is made on temporary basis. This
appoiniment is made subject to conditions of éervice

a: per rules. The appointment is liakle to terminatién
without assigning any reasons at any time. Thouch the

vord 'adhoc' is not used, the order c¢lesrly shows that

it is a temoorary appointment and subject to termination

at any time without giving any reason. However, the

anpointment is as per service conditions as per rules.

Then the Office Order of appointment of these
eight applicants is at exhibit R-l, page 19 of the
written statement of respondents., This is an Dffice
Crder dated 14,12.1994 and it applies to the aspplicant
in 2.A. No., 1211/97 and 9 others. It covers all the
eight applicants whose appointments are similar to ihe
appoimtment‘at page‘32 of the TFaper Book in U.A. No.
1211/97. In this office order it is clearly mentiored
thet it is made on a purely temporary and adhoc basis
and as a stop-gap arrangement, It is subject to
conditions of servicesas per the 1959 Act. The services
are-liskle to ke termina{ed at any time without giving
any reasons. - The copies of these orders are sent‘to all
the appointees and one more copyvis sent to the General
Secretary of thelEmployees' Union. On the face of this
order;it is too late for these eight appiicahts to say
that.their appoihtment was not adhoc or temporary. |
Infacty, the Learhed Counsel for the respondents brought
to oum: notice that letter written by the department to
the Employment Exchange to sponéor names for the purpose
of aghec appoirtment. We have perused thst letter,

where also it is mentioned that tFé candicates, are
. l
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required for adhoc appointment. 1In our view, all the
32 applicants are éppoihted purely on adhoc basis and
~as ‘a stop-gap arrangement till'theewailability of

regularly selected candidates.

e

17. POINT NO. 3

All the spplicants have aspplied and then
ep' ared in the 1997 Examihation. They took a chance
o succeed in the examination and getting selected on
egular basis. Unfortunately, all of them have failed.
ow the applicants cannot turn dfound and question the
‘& very foundation of the selection process. The principle
éji of estoppel gets attracted in a matter like this, We

':ie'fortified in our view byvthe two decisions of the

Apex Court, of which one was relied upon by the

Learned Counsel for the respondents. ' ' - S

In 1997 (2) SC SLJ 157 !Uhlverslty Of Cochln

| V/s. N.S. KanJoonJamma & Others{ where the Supreme
- the

: N1
zﬁl_ . Court observed that when/candidates K chance and appeared

in the examination and falled, they are estopped later

to challenge the validity or correctness of the procedure.

| In AIR 1986 SC 1043 | Om Prakash V/s. Akhilesh
 Kumar .Shukla & Others § in a similar matter where a
perty challenged fhe recruitment proeedure and holcing
of the'examination, ete. After having appeared iﬁhihe‘
exaﬁihation and failing'ih the same,:the Supreme Couft
observed that the ebpellant_hagzzg;eéred invthe

examination under protest and he filed the peiitieh only

3
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after he had perhaps realized that he woﬁld not succeed

in the examination. In such circumstances, the party'

should not have been granted any relief;by the Hich Court,

For the anve reasons, we hold that the
applicants in these cases having taken a chance to get
selected by participating in the selection process, are
now estopped from questioning the validity of the same

in view of the above two decisions of the Supreme Court.

‘The Learned Counsel for the applicant
contended that even in Radhey Shyam Singh's case, the
applicants had participated in the examinatien and still

the Supreme Court granted the relief. The perusal of

and,

the jgdgement shows that the}applicants in that case
had cbmplaiggd about the selection process and then
participeteg.in the seleétioﬂ’pfocess under protest.
Further, the Supreme Court did not grant any relief to
the applicgnts in that case. Though the’law-Waé |
declared that selectlon should be made on the basis of
All India examlnatlon, the. Supreme Court did not grant
ad AMd Yk
any relief to the appllcant while setting aside the
selectlon process. The Supreme Court made it clear fhat
the impugned selecticn should ndt\be affected by their
order and their order should have oniy prespectiée
application, |

Point No., 3 is answered in the affirmitive.

IS

18.- POINT NO, 4 :

In view of our findings on points 1 to 3, all

these applicaticns will have to fail. We have,no doubt

RS {
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sympathy for all the applicants but we cannot grant : -
any relief contrsry to the rules. Since the applicants
are now working on adhoc kasis, they are entitled to
continue to work there till regularly selected candidates
are appointed and come to take charge. We therefore,
6nly direct that serviceé of the applicants should not

be terminated till regular candidates are posted in their
place and comeg to take charge. Suppose a reguler
candidate may be appointed and posted in a particuler
place and that candidate may not turn out due to some
reason or other, in such case, there is ho necessity

to relieve any of the spplicants., ‘Therefore, even if

thie respondents wan?} to issue termination order, then

they may make it effective from the date the new
. candidate tskes charge in that particuler vacancy.
:i§ Another thing we woula lii; to observe is
(\\that the applicahts are at liberty té‘appeér fqr
similar selection examinations as an§ when notified by
the respondéﬁts. In such a case, the respondents shall -
give relaxation of age to tﬁe applicants'for_the_period
for which they have wbrked in the department‘on adhoc

basis as per rules.

19, In the result, all the thirty-two applications
_ ' N D TN
are dismissed, The'impagﬁ;a order passed in all these

cases is hereby vacated subject to the 6bservations made

R
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in para 18 sbove. In the circumstances of the case, 2_
there will be no order as to costs. %, , _ é
T (D. SJBAWEPA) T "R, G. VAIDYANATHA}* "t 1* i
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