CENTRAL ADMINISTRATIVE TRIBUNAL "

MJMBAZ BENCH

ORIGINAL APPLICATION NO.: 1180 TO 1211/97.
Dated the 7;{1 A day of ﬁuy@f , 1998,

CORAM

HON'BLE SHRI JUSTICE R. G. VAIDYANATHA, WICE-CHAIRMAN.
HON'BLE SHRI D. S. BAWEJA, MEMBER (A |

Ms. Subhangi K. Kutarekar,
employed as L.D.C., in L.O.
at Jogeshwari.
Residing at -

2/8, Omprakash Chawl,
Bandrekar Wadi,
Jogeshwari (East),
Mumbai - 400 06.

. Applicant’in
0.A. No, 1180/97.

b

Smt. Vidya A. ..Naik,
{(Ms. Vidya S. Naik),
Employed as L.D.C. in
103-A Section at
Lower Parel, E.S.I.C,
Residing at - :
Rablai, Post Sopara,
Taluka Vasai, 2 (
Dist, Thane, Nalasopara (W), } . i
Pin Code - 401 203. {

‘Applicant in O.A.
No, 1181/97.

 Ms. Pratibha B. Desai,
employed as L.D.C. in
M.R. Dadar in E.S.I.C.

Residing at -

8/43, Khimji Nagji Building, «+ Applicant in O.A.
Senapati Bapat Marg, y No. 1182/97.

Lower Parel, S 4 ' '
Bombay = 400 013, |

Smt. Anushree M. Mane,
(Ms. Sushila R, Patole),
employed as L.D.C. in
Ins. Br.I in the Colsba
Office of E.S.I.C,

Residing at -

" Mankar Building, Room No, 4, No. 1183/97.
First Floor, New Prabhadevi ‘ :

Road, Mumbai - 400 025 O

o
«. Applicant in 0/A.
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Smt., Ujwala R, Yerunkar,

* (Nee Ujwala. A Rane)
~employed as L.D.C. in Ins-I
in Colaba Office of E.S.I.C,

Residing at - »

D-23, Ambedkar Nagar,
Senapati Bapat Marg,
Elphinstoné Road,
Mumbai - 400 013,

Ms. Sunita M. Lohate,
- (Smt. Shalini Dinkar Sonawane)
employed as L.D.C.'in the
- Policy Section of the Colaba
Office of the E.SaI.Q.

Re51d1ng at -

Room No., 8 Prab Chawl No, 11,
Jawaharbhal Plot, »

~ Bhatwadi, Ghatkopar (W)

Mumbai = 400 084.,

Smt. Sukhada S. Gaikwad,
employed as L.D.C. in L.O.,
Kandivali in E.S.I.C.

Residing at =

- 1/3, Choudhari Chawl, :
nghwadl, Near Gannsh Maidan,
Jogeshwari (East),

Mumbai - 400 060.

Ms. Vandana Sarang

- employed as L.D.C.

~ (Telzphone Operator)
at Lower Parel,

Residing at ~

18/725, D. N. Nagar, :

.~ K. P. Road, Andheri (West)
-Munbal - 400 053,

Jaywant.Y. Chauan : _
”employed as L.D.C. in L.O.

~ in Century Mills of E.S.I.C.
and Residing at -

220, Sahajeewan C.H.S.,,

2nd Floor, N. M. Joshi Marg,
Near Deepak Cinema,
~Mumbai - 400 013.

in E,S.I.C,
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o -Appiiéant in_O.A.‘

No..1185/97.

e Applicant.in~O,A.

No. %186/973

.o Applicént in 0.A,.
No.*ll87/97;
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o Applmcant in O;A.
~ No. 1188/97.
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Bhaskar H. Khopkar
employed as L.D.C. in
Coverage Branch at Colaba

" Office of E.S.I.C.

ReSiding at -

Room No. 157, Gate No. 4,
Hanuman Tekdi, Ali Yavar Jung,
Marg, Santacruz (East),

~ Mumbai -~ 400 055,

Ms. Sangeeta P. Nesarikar
employed as L.D.C. in the -

Local Office at N. M. Joshi Marg.

Residing at - .
2/30, Mithibai Laxmidas Bldg.,
Opp: Piramal Chambers, I.T.

Of fice, Parel,
Mumbai - 400 Ol2.

Ms. Madhuri W, Desai,
employed as L.D.C. in the
ROMC in Colaba Office of
E.S.I.C.

Residing at -
Room No. 7, Bldg. No. 14,

Mzhim Policy Colony,
Raheja Hospital Road,

- Mahim (West),

Mumbai - 400 Ol6.

Ms. Sangita P. Khandare,
employed as L.D,C. in Local
Office at Parel in E.S.I.C.

Residing at -
20, Rajendra Niwas, L.J. Road,

- Mahim,. Mumbai - 400 016,

Ms. Savita V. Bénkar,
employed as L.D.C. in L.OD.

- Residing at -~

Block No. 3, 'A' Wing,

Ground Floor, New Rajdeep Society,

Manish Nagar, Kalwe,.
Dist. Thane,
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.- Applicant in
0.A. No, 1189/970
\

.. Applicant in
0.A. No. 1190/97.

%+ Applicant in

0.A. No. 1191 /97.

.. Applicant in
0.A. No. 1192/97.

«» Applicant in
0.A. No. 1193/97.
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Ravindra V. Salvi,

employed as L.D.C. in the
E.S5.1.C. and working in o
the Local Office at Kurla. S : ,
vs. Applicant in O.A.

No. 1194/97. ;?5,:

SRR

Residing at -
25/3, Rachana Apartments,

Swastlk Park, S.T. Road,
Chembur, n'xurnbal - 400 071.

‘Ms. Sangeeta M. Salunle,
~employed as L.D.T, in
"A.G. Br. IIl at Lower Parel
in E.S.I.C.

Residing at -

2/71, Wani Bu1ld1ng,

K. K. Modi Wadi,

" Near Swan MilL T. J. road i : - T
Sewree, Mumbai - 400 015. j I B 21;

cee Applicént in 0.A.
No, 1195/97.

B s

»NB Sangita R. Todankar v _ : , S
" employegd as L.D.C. in : o o o

Insp. Branéh in Colaba : : ‘ . : :
Office of E.S. I.u. _

Residing -at - » . o Applicantin 0.A. 2
c/G-1, Miranda Apartments, ' o No, 1196/97. - . .
Veer Savarkar Marg, : o . . v

 Dadar {(West),
 Mumbai - 400 028.

T g
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P

© Ms, Ugwala S. Jadhav, B S | I '2:f
employed as L.D.C: in ' ' ' , : B A
Legal Branch at Lover Parel

in E. s.1.C. - R . : |
’/9~3 5. G. Barve Vagar, - No. 1197/97.
Bhatwadl, Ghatkopar (W) ' g o

Bombay - 400 086. - '

‘Ms. Sangits A. Madvi
employed as L.D.C. in
#.R. Kurla in E.S.I.C. and.

Residing at - ... Applicant in O.A.

' 5/39, Janata Society tn 1108 /7 -
Janata Sociely Marg,’ k°°-1198/97'_
Ghatkopar (.East ), : '
Mumbai - 400 077,
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Smt. Prachi P. Dudvadkar,
(Ms. Nagana G. Mayekar)
employed as L.D.C. in the
Vigilance Section at Lower
Parel in E.S.I.C.

Residing at -

185, Black Stone Building,
S.V.P. Road, Near Round
Temple, Mumbai - 400 004,

Ajit S. Kolekar,

employed as L.D.C. in

103-A, Section at Lower Parel
in E.S.I.C,

Residing at -

E-2-36, Vishramyog Co.Dp.
Society, L.T. Road,
Borivali (West),

Mumbai - 400 091.

Ajay Satam,
employed as L.D,C. in the
L.0. at Bhandup in E.S.I.C.

Residing at -~ '

D-14, Shardadevi Niwas,
Sunman Singh Compound,
Ariand Nagar, Shivaji Naka,
Bhandup (West},

Mumbai - 400 078.

e

Ms, Reshmi S, Waingankar
employed as L.D.C. in.
Establishment~II at Lower Parel
in E.S.I.C.

Residing at =-
223/8726, Kannamwar Nagar-l,

Vikhroli (East),
Mumbai - 400 083.

Ms. Neelam V. Naik,
employed as L.D.C. in
Estt. II in Lower Parel
in E.S.I.C.

Residing at -

23/6, lst Floor,
2nd Khatter Galli,
Thakurdwar Road,

Mumbai - 400 004.
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e« Applicant in
OaAo NOo 1199/970

.« Applicant in D.A.
No. 1200/97.

. Applicant in 3J3.A.
No. 1201/97.

o+ Applicant in J.A.
No, 1202 /97.

.+« Applicant in 0.A.
Nos 1203/97.
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Smt. Charusheela S. Patil
(Ms. Charusheela P, Haver),
Working as L.D.C. in Estt- I
~Section at Lower Parel in

- E.S.I.C.

Residing at -

21/2102, MHADA Vanrai Colony,
Western Express nghway,
Goregaon (East),

Mumbai - 4OO 065.

Ms. Kanchan V. Indap
employed as L.D.C, in

Hindi Section at Lower Parel
in E.S.I.C.

Residing at -

19/14, Harttarwala ‘Building,
N. M. Josh1 Marg,
- Mumbai - 400_Oll..

_ Ms. Rajashree A. Shinde,

"Estt.III Section at the
Lower Parel Office at-
E'OS.IOCO . .

~ Residing at -

78/14, B.D.D. Lhawl
. Worli, -
-,wBombay - 400 Ol8.

. Manisha. M. Kaskar
~ employed as L.D.C. in the
L.0. at Andheri in E.S,I.C.

‘Residing at -
'Suraj Venture', 'A' Wing,
Room No. 102, 1lst Floor,

Behind Paradise Cinema,
Mahim (West), Mumbai—400 O16.

Ms. Kalpana M. Redkar -
employed..as L.D.C. in the .
" Recovery Branch at Colaba -
Office of E.S.1I.C. :

’gRe31d1ng”at e e

Vanita Bldg. No. 1, Room No. 3, -
Ground Floor, Vlskwakarma Nagar,

Nahur Road, Mulund (West),
'Mum~al - 400 080.
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. | Smt. Rajashree V. Sawant
' {Nee Ms. Rajashree T, Gavde)
employed as L.D.C. (Telephone
Operator) in the Colaba
Office of E.S.I.C. Applicant in

Residing at - 0.A. No. 1209/97.
28-B/2807, 3rd Floor,
Ab ‘'ydaya Nagar, kalachowkie, 1
Mumbai - 400 033,

Ms. Sheela V., Jaﬁhav,
emp oyed as L,D.C. in E.S.I.C,
in/M.R. Parel Cffice.

/ c1dlng at - e.. Applicant in
16/140, Siddharth Colory, . - 0.A. No. 1210/97.
Ali Yavar Jung Marg,

Bandra (East),
“Mumbai - 400 051.

mt. Ujwala A. Mohite,
(Nee Ujwzla G. Ruke)
employed as L.D.C. in Estt.lI

at Lower Farel. o , _
- ee« Applicant in

Residing at =~
4 0.A. No, 1211/97.

C€/522, R.B.I. Quarters,
Chembur, Mumbai - 400071.

{By Advocate Shri }.S. Ramamurthy)
’ VERSUS

1, Employees'State Insurance
Corporation, throuch the
Director Cenersl,
Panchdeep Bhavan,

Kotla Road,
New Delhi - 110 Cl. Respondents in

all the 0.As,

2. The Regional Director,
Employees' State Insurance
Corporation, Fanch-deep.,
Bhavan 108, N. M. Joshi Marg,
Lower Farel, Mumbei - 400 013,

W P WL YT 4 Y PRI

(By. Advoc: »te Shri V. D. Va@havkar)

0008

A by ot oot o Semrbmwm e 3

A e A e SR ki Y oM o

. & w ot s e - 4




. @

¢ ORDER

[ PER.: SHRI R. G. VAIDYANATHA, VICE-CHAIRMAN |

These are thirty-two appllcatlons filed by
the respective appllcabts on 1dentlcal allegations.
The respondents have filed reply. Since an ex—parte
interim order was passed by the Tribunal in éavour'of
| the applicants, the respondents pressed for Gacating
the interin order. It was also stated that regularly
aselected candidates had to be given an app01ntment and
the interim order is coming in the way. In these ;.
cifcumatances and since the point involved is also'a
short poinf; by consent,we are diaposing-of all these
appliCa{ions at the admission stage itself, We have

heard Mr., M. S. Ramamurthy, the Learned Senlor Counsel

for the applicants and Nk. V. D. Vadhavkar, ﬁhe Learned.

Counsel for the respondents. Since we are dlsposing off'

the appllcatlons at the admission stage 1tself we are
referring to the pleadings briefly, so far they are

.- necessary: for deciding the points of controversy.

2, . The facts are briefly as followsi:

ALl the thirty-two appliCants’ha§e been
appointed on adhoc/temporary basis as Lower Division
Clerks in the Regional Office of the Employegés' State
'.Insurance Corperation, Bombay.‘ Some of the;applicants
were appoxnted 1n 1994, some in 1995 and some in 1996
.(vide chart at page no. 33 of the Paper Book in 0.A.

No. 1180/97 which givesthe different dates of appoiniments

of the applicants and their service particulars). It.

is stated that all the applicants came to be sponsored

by the Employment Exchange and were‘seledted-ae

T B
&




Lower Division Clerks in regular scale of pay after
they passedbthe typing test and were successful in
interview and medical examination. There was no

condition mentioned anywhere that the applicants

have to pass & further examination or test for being

regulariced. The applicsnts were appointed against
ubstantive vacencies. The recruitment is governed

y the E.S.I.C. (Recruitment) Regulations, 1965. Then

\\it is plezded that previously the E.S.I. Corporation.

as filling up the post of Lower Division Clerks by
getting candidates from the Employment Exchange and

en holding. a wrltten examination and typing test

\\\followed by 1rterv1ew and medical examination. That

hitherto selections were made to the post of Lower
Dlv151on Clerks only on reglonal basis and not on

All Indis basic. But for the first time in 1997, the
Corporatlon advertised for fllllng up the posts of

3
Lower D1v1°1on Clerks by an All Indla exan1natlon._

About one laPh of candidates, includinrg the appllcon»s,H;

appeared for the All India Examination. In tharashtra
State itself about 25,000 candidates éppeared for the

examination. It is steted that for the post of Lower

DiVision Clerks, which is not an All India post and not

subject to transfer all over India, holding of an

examiretion on All India basis is illegal. The

applicants have been working continuously from the

date of their respective appoirtments and they have

~to be reqularised and if necessary, by subjecting them

to a departmental qualifying examination. 'The:e vias

no necessity for the applicants to compete with the

R S
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open market candldates and that too, at an All Indis level,
The results of tbe written examination held’1n 1997 has
been publi,hed ir the Employment News dated 13/19.09,1997
which COntains successful list of 1600 candidates who

passed the written examination all over India. The

' nanes of the applicents do not appesr in the saicd llst.

Typlng test bac been helcd for “the Candldates who were
i

successful in the writien examination. The results of.

typirg test are awalted. Then after the typlng test,
irterv;ew w1ll be held and about 550 candldates “111

be empanelled for filling up the vacancies of all over
India. It is stated that in a sister organisation,
namely - the melcyees': Provicent Eund50rganisatidn,

'
- 1

the procedure ic'to appoint candidates on redional baais.

' Now, in view of the recent eyamlnatlon and appointment

[f

of candldates who have passed ir thc examlnation and .

1r«the 1rterv1ew- there is llkellhood of the services

of the aopllcant belng termlnated . Hence, the appllcants

have approachec this Trlhunal challenglng the legallty
“and velldlty of the All Indla Examination for fllllng up

the . post of Lower Division Cler?s. Any actlon.to be taken

by the responoents in termlnatlng the serv1cee'of the

appllcant: due to alleged failure ir. the written

*examination‘on All Indis basis is illegal, arbitrary and
bad in law. There~is no provision for followirig the

.examlnatlon on All India basis. The present deviation

from the practice which was in vogue for the last 30 years,

'is'illégal and has not been approvec by the Sta%ding

| .Cdmmittee of the Corporation. The:alleged fail&re‘df

!
|

!
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the applicsnte in the wriften examination cannot be a
ground to dispense'witﬁ their services. Even if the
spplicaente have feiled in the exemination, they should
be given a further chance to pass in the examination

for the pufpose of being regulsrised and confirmed in ;

the pOst. Then there was reference to some litigatidh 7

Smt. /. P. Kulkarni. There are number of vacancies
ir the ‘Corporation and therefcre, trere 'is no necessary
to dispense with the servicee of the applicants. On
these grounds, the applicants pray  for a declaration i
that thelr services are not lisble to be dispenéed with
for alleged failure in the examination, to restrair the i
respondents from terminating the services of the applicants;
for‘a.direction to the respondehts to regulerise the.

services of the appllcants and if necessary, by subJectlng f

S

[

. them to a reculcrlsatlon test and for a declaration ; ' f

that the appllcants are entitled to be regulcerised

without competing in the All Indis examination and -&

~for -cost, etc,

3, The respondents in their reply have stated §
that all the oppllcants came to be appointed on purely .
adhoc and temporery kasis. They czre not appointed
regulerly &s per the recruitment rules. The appllcants
serv1ces belng temporary, are liable to be terminated j
at any time without giving any reason, as per the é
provisions of C.C.S. (Temporary Sefvices).Rules, 1965.
That the applications'are barred by limitation. As
per thev~Recruitment Rules, 1965, a candidate to

become & Lower Division Clerk has to pass a open

[ FUURPUPIN S

competitive test. However, when there are vacancies, : §

in administrative exigencies, stop-gap arrangement is , f
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made by appointing candidates on adhoc basis. They ¥
can continue till the regular candicdates are selected %»
and appointed., The 1997 All India ExaminatiQn was held i
by givirg public advertisement for filling up of 550
vacancies of Lower Division Clerks all ovér india.

The results of the examination have been declered and
all the applicants have failed in the examinétion. Thé
rules proyiée for an open competitive examination and
it is for the respondents to decide whether it should
be on All India basis or regional basis. It is also
ststed that since the applicants have applié& for.the | iv
posf in question and participated in the recﬁuitment

I
process and appeared in the examination, they are now

estopped from challenging the correctness or legality

in the examination. The applicants have no right to

\
the post in question since their appointments are adhoc

i
}
of the selection process after becoming unsuccessful ’
I
}

‘and ‘temporary., The question ofaregularisatioﬁ of the o
services of the applicants does not arise, si%ce the % 14
mode of selection is by way of passing in the written i
examination, tYping test and interview., As far as the I
litigation of Smt., M.P. Kulkerni is concerned, it is
stated that it was an individual case and fur{her,
inspite of succeeding in the litigation, she ﬁas not
joined in the services. It is not a judgemen£ in rem.
That since the applicants have feiled in the examination
and since théir appointments are adhoc and temporery,

they have no right tc the post in question and they are

not entitled to ény of the reliefs prayed for,

1
|
|
|
1
|
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4, The Learned Counsel for the applicants
maintained that since the appiicants have been appointed
through Employment Exchange after_screening them,

passing the typing test, etc., the applicéntsare entitled
to contihue in service and their services are to be
regularised and if necessary, they should be subjected

to a departmentzl exsmination. Then he questioned the
legality and validity of the All Indis Examination now
adoptéd by the respondents by deviating from the old
practice of holding the exsmination on regional basis.

It was argued that the respondents have no right to

"hold such an examination on All Indias btasis. Then he

also attacked the selection process on the ground

that the advertisement does not mention the qualifying
marks and the rules also do.nOt provide for the same.

On the other hand, the Learned Counsel for the respondents
supported the action tsken by the respondents and contended
that the question of requlsrisstion of the applicants!
services does not arise when their appointments are

not according to the recruitment rules, He also justified
the action of the respondents in holding of All India
Eyemination in view of the law declared by the Apey

Court in Radhey Shyam Singh V/s. Union Of India & Others
reported in AIR 1997 SC 1610. He further submitted

that the applicants héving participated in thé selection
process and took a chance of being selected ancd after
becoming unsuccessful, they are estopped from challenging
the selection process.' He also pressed into service‘that

the applications are berred by limitation.

-000.14
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‘14
S. After hearing both sides and going through
the materials on record, we are not satisfied about
the respondents' contention on the " question
of liﬁitation. The applicants have approached this
Tribunal challenging the legality énd validity of the
selections in pursuance of 1997 All India Examinatioh.
The appliceticns are filed within two to three months
after the results were pukblished in 1997. Though the
applicants came tc be appointed in 1994, 1995 and 1996,

their immediate cause of action is apprehension of

' termination of service in view of the results of

1997 All India Examination. A person need not rush
to Court unless his rights are threatened. since the
apblicants hadvcontinued as. Lower Diviéion C;erks from
the respective dates 6f their appointment, there was

v |
nc immecdiate urgency or necessity to rusk tc' Court,

But the cause of action arose for the applicants only

when they failed in the exasmination as per the results

published and there vias a serious threat or apprehension

of their services being Zispensed with to accomodete
the ragularly selscted candidates. They have come to

Court within two 10 three months after the re'sults of

‘the examinations were announced. Hence, we do not find

any merit in the pilea of bar of limitation.

6. The points that fall for determination in

these applications arz -

|
I

(i) Whether the applicants! services are liable
: l
to be regularised, and if necessary, Ly

|

subjecting them to a3 departmentsl test or

|

evamination{ |
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(i1) Whether holding of All Indis Examination
for recruiting Lower Div1smon<Clerks to
E.S.I. Corporation is jilegal aha the
1997 Selection Process is liable to be
quashed ?

Whether the applicants are estopped from
questioning the legality and validity of
the 1997 Selection Process ?

kiv) What order ?

.

POINTINO. 1 :

At nuhber‘of plsces in the application and number

Oof times durﬁng the course of argumenjt, it wag' pressed by
the Learned Counsel for the applicant that the abplicants'
ice should be regularised and if necessary, by glVlng

;_a direction to the respondents by subJectlng the appllcants

to a wrltten test or departmentsl examination. In our v1ew,

\3 ' the whole concept of the appllcants thet it is a case of
regularlsatlon of adhoc appointment is misconceived. We
are concerned about appointmerit under the Recruitment Rules,
1965. We have gone through the recruitment rules more than
oncevand do notvfind any scope for'adhoc_appointment; chh

| less regularisation of adhoc appointment; .The recruitment
fules are in-page 35 of the Paper book of 0.A. No. 1180/97.
The recruitment rules only'provide fof appoinfment on
reguiar basis by holding a open competitive examination;
Admittedly and undisputedly, the.applicants have abpeared '

for the said open competitive examination held in 1997
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and it is also an admitted fact that in the results

published by the reSpondents, the appllcants names

or registered numbers are not shown (vide the notification
regarding recults of the éxsmination which is at page 53

of the Paper Book).

The recruitment rules prov1de for a direct
recruitment of Lower Division Clerks by an Open
Competitive Examination (vide Rule 21 of the Recruitment
Rules). Then those who have qualifie? in the written
examination will be called for a typing examination
and then they wiil be called for aﬁ i%terviéw and
then final selection is made. The fuiés nowhere provide 
for an adhoc app01ntment or regularlsatlon o% an adhoc
candldate by holding a departmental examlnatlon..
Therefore, the whole theory of the appllcants that
they are to be regulcrlsed, if necesqary by holding

- a departmertal examination, 1s mlscorcelved and not

borne out by the recruitment rules. If we tell the

respondents to regularise the services of the appllcantc

and if necessary, by subjecting them to a departmental

test, then our direction will run contrary to the
recruitment rules and we will ke comman ding the respondents
to do somethlnc M“1Ch is not pernltted by the rules,

A jud1c1al review cannot be exer01sed to 01ve a direction

" to the Government to do something contrary to rules.

It is not permissible in law. A judiciél réview could
be-exer¢1sed only if any department of the Government is

ot conforming itself to the rules. But here, the action
A - ]
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taken by the respondents is fully within the four

corners of the recruitment rules., Hence, we cannot

give any direction to the respondents to reqularise

the service of the applicants contrary to the recruitment

rules.

8. The Learned Counsel for the applicant

placed reliznce on an unreported judgement of this

~“Tridungl dated 30,03.1988 in Transfer Application No,

452 /36 {Trimbak Punja2ji Adke V/s. E.S.I. Corporstion
& Others . Even in that case, the Tribunal noticed
that the applicants in those case had failed in the

written examination number of times. 1Infact, in para 5

of the judgement the Division Bench observed that the
applicants in that case are not eligible for regular
appointment since tney have not?bassed the examination.
Then it is further observed in the same para that to
regularise s person who has failed in the examination
would be promoting inefficiancy in the E.S.I. Corperation.

But however, as a concession, a direction was given to

give one more opportunity to the éepplicaents in thme

D

case to pass in the evamination. The Trilunal has not
lzid down any proposition of law, But on facts, it
thougnt of giving e ons time concession to the spplicants
of those casa to asppear for another examination., A
decision could be relied on as'a precedent if it decides
any question of law. The Tribunal in thaet czse has not
12id down a proposition of law that in every case an

adhoc appointee should be given one more opportunity for.

passing an examination. A direction given on the facts

U, W
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Even otherwise, we will presently point

QuF number of decisions of the Supreme Court where
oy é‘iﬁwl‘ i view i
view is taken that no adhoc appointment can

be regularised contrary to statutory rules.

of that case cannot be treated as a precedent i

present case,

9. An identical case of adhoc L.D.C. Officials
of the same E.S.I. Corporation has beens considered by the
Supreme Court in an unreported judgement dated 10,03.1992

in the case of Director General, E.S5.I.C, & Another V/s.

Shri Trilok Chand & Others in Civil Appeal No. 5302-of 1992
and connected casés. In that case also a Division Bench

of this Tribunal at the Principal Bench had giveﬁ a direction

to the E.S.I. Corporation to regularise the service of

the applicants of those cases. That was also é'case |
where some candidates had been appointed as adhoc L.D;Cs.
since regular recruitment took time. Those adhoc appointees
contended that they should bé regularised though regularly
selected canéidates are now available.Though that argument

" found favour before the Principal Bench of the Tribunal, |
the Supreme Court rejected that contention. The Supreme
Courtfs view is that, when  regularly selecteq candidates

are available, the question;of regularisation of adhoc

employees will not arise. Therefore, the decision of the

Tribunal was feveréed and the applications filed by the

applicants were ordered to be dismissed. Even in the present

‘case,-regularly selected candidates are now available

as per the results'of 1997 Selection Process éqd that

cannot be with-held or stopped to accomoda@e the applicants

|
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and, therefore, the question of reqularisation of

their service does not -arise in view of the decision
of the Supreme Court irféiidentical case of the same
department. |

10. The Learned Counsel for the respondents

has broight to our notice some authorities on this point.

In 1994 (27) ATC 56 | J & K Public Service
ission & Others V/s. Dr. Narinder Mohan & Others §
he Supreme Court has pointed out that adhoc appointment

n violation of statutory rules and regularised by

.

/42»

relaxing the rules, was invalid. It was further pointed
out,thaEﬁsuch adhoc persons should be replaced by persons
regularly recruited according to ruies._vlt is clearly
pointed out that relaxation is not possible without
subjecting the candidaree to open competifive examination
as per rules., Eren fhe Government has no power to relax

such a rule.

It is'clearly mentioned in para 11 of the same
reported Judgement that the temporary employees are also

entitled to compete alongwith others for regular selectlon

but if he is not selected, he must give way to the regularly

seleoted candidates. It is further.pointed out that

the app01ntment of the regularly selected candldate canno»
be w1th-held or kept in abeyance for the sake of such an
adhoc or tenporary emplovee. 1In the light of the law
declared by the Apex Court, the applicants cannot ask

-‘ilg;glil;; T
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for regularisation, except according to the recruitment
rules. Since the applicants have failed in the open

competitive examination held in 1997 and when regularly
selected candidates are availakle, the applicants have

to give place to the regularly selected candidates,

In a case reported in 1996 LAB IC 588
{ Dr. Kashinath Nagayya V/s. State of Maharashtra & Others f{
an adhoc appointee was working for eleven years\but he
was not selected in the regular recruitment. It was
observed that the aeplicant ﬂas to give place to the

candidates who are regularly selected and appointed,

In P, Ravindran & Others V/s, Union Territory
of Pondicherry & Others reported in 1997 SCC (L&S)E;3l,
it was again a case of adhoc appointee working fo§fnumber
of years. The adhoc appointee also applied!for rééular
selection but not selected. 1In those;circumstances, the
Supreme Court observed that‘the rules cannot be bypassed
by issuing a direction for regularisation of adhoc persons.
In that case, some lecturers had been appointed on adhoc |
basis and though they were not selected during regulaf
selection, they approached the Tribunal for?regularisation
of their service. The Tribunal rejected the claim on the
ground that when regularly selected candidates are avallable,
the Tribunal has no power to 1ssue direction for ”
‘regularisation of the service of adhoc employees. The
" Supreme Court confirmed the said view offthe Tribuna1~

and dlsmlssed the appeal. o _ ;
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In 1997 SCC L & S 331'{:Ef'Ramakrishnan &!
Others V/s. State of Kerala & Others ﬁ_similar question
arose about regularisétion of‘adhoc'employees. The'
Supfeme Court found that the applieants in that cese
'were eppointed dehors the said rule aBGVWOrking on adhoc

basis for about fourteen years. The High Court refused

" the relief

regularisstion. The Supreme Court observed

thail nq regularisation could be granted dehors the rules.

The Supreme Court has again conoldered this

‘ (f. qdestion 1n the case of Santosh Kumar Verma V/s. State
\of Bihar | 1997 SCC (L&S) 751 {, where also the question
whether
_was(the service of aehoc appointees could be regularlsed
or not., The Supreme Cout observed that regularisation
in vielation of recru1tnew+ rules cannot be made. The
upreme gourt con‘lrmod the order of the High Court whlcn

hae refused to 1ssue any nowdamqs for recularlsatlon of

the c»erce in con ravention of law.

If we now grent the mlief of regularlsetlow,

we Wlll be byp3551no the recrultmen» rules. The applicants

have taken a chance to participate in the regular

selection by appearing in the written examinatioh held in

1997. They have failed in the examiﬁation. Therefore,
'ihe applicants willfﬁave‘to_give way to the regularly
_seiected candidates-and there is no provision i%_the

recruitment rules for regularising the service of an’
~adhoc appbintee.' Even in future, the applicants can
go on appearing in the examination as and when held and

rise

1f_they succeed in the exsmination, they will get a rlght
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e et wom v -iret SBrn s s



22

for belng ap“01nt°d as a L.D.C

The p

L. in the L.S I, vorporetlon.
rayer for regularisation 1< not perml951ble as per
the recruitment.rules and t;erefore the appllcantq

are not entltled to the prayer for regularlsatyon.

Foint No, 1 isg answered accorﬁlngly.

11, POINT NO. 2

The Learned Counsel for the arplicants §t the
time of argument questioned the legallty and valldlty
of holding an All India Examination. He p01nuedlout
that for the past so many years the deoartmont~w§
‘holding exs m1nat10n at the regionel or zonsl level and
for the first time in 1997, an examination at All India
level is held. The Learned Counsel for the respéndents
submitted that though previously examination wes|held at
reoibngl‘level the'departmont has now'declded t? hold an
All Indla »xamlnatlon in the light of the law declared by
the.Supre.e Court-in Radhey Shyam Singh's case.

ya

Though some allegations sre made in the\O.A.
the L
_regarding/validity of holding the examination at hll,

India level, no relief is claimed in the prayer coélumn

. -
for quashing the 1997 Examinstion and the resultsjdeclared

in consequence cf that exeminetion. The relief claimed is

only to regularise the service of the appliéant by holding

a depértmental'éiamination, if necessary, and thzir
services should not be terminzted. There ic no pgayer

for déclaring fnaf the 1997 All Indla‘Examinafion is
illegal énd béd in law and it should'be‘quashed. How could

we grant & relief in.the abcence of & specific pzaier in
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passed by us, still we consider the contention briefly
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~ the application. Further, any finding of ours holding

that the 1997 Examination was illegal will affect the

candidates who were successful in the 1997 Examination

and who have passed in the written examinetion and now
Qelected after the typing examination and interview.

If we accept the ccntention of the applicants' Counsel
and declare the examination as bad in lew, then it will
vitally -affect the 550 candidsztes who have now been
selected as @ resuit’of the 1997 Selection process,
Those candidates or atieast some of them, are not made
parties to this application.  In almgtter like this, a

Court or Tribunal should not give & relief which is .

'going to vitally affect the persons who are not made

parties to the application. Furfher, as already Q?atéd,
thergjis no prayer in the spplication for quashing the

1997 Exemination or any other consequential relief in

respect of the selection of candidates in-l997-Examination.

Henée, on both theéé'grounds we cannot consider the

'appllcants' present contentlon that holding of an All

-India Examination is bao in law.

12, Even after expressing our view that no

relief could be granted in the absence of specific
prayer and further, no relief can be granted in the

absence of pérsons to be .affected vitally by any order

and give our views on merits.

The 1965 Recruitment Rules only prOV1de for

an "Open Compet1t1ve Expmlnatlcn" for selectlon of
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wower Division Clerks. It does not say whether it

shoulc be on All Indla basis or regional baszs.' It

may be,in the past.the department was holding the

examination at regional level. Whethef the examination
is held at the regional level or all India level, it
will not be bad in law because rules.only sa# ‘Open
Competltlve Exaﬂlnatlon . It is, therefore,fleft
to the Government to adopt whichever type of examlnatlon
they may deem fit in the circumstances of thé case.
In_our view, the question whether the examin%tion should
be held et the regional level or All India'lével is &
policy matter. Previously, the department was holding
the examination et regional level and now'they have
switched over to All Indiz level. As long ae holding of
All India Exeminefion is not prohibited by tﬁe riles,
then the‘quftvcannot interfere with the pol}eyfdecieion
, ;

of the Government to hold the examination at ALl India

; . : ol
alevel..gSuppose.the rules had provided that Competitive

'examinetien_shodld be held at the State level or Zonal
level or Regidnai'level, then the Go&ernmentgwill have no
discretion or right to holc the examinationv%t All Indie
level. vSimilefly, if the rule had mentionedjthat the
examinatien should be held at All Indis level, then the

Government cannot hold it at zonal level or keglonal level.

In- this case, the rule is 51lent on. tkls p01nt. Therefore,

it is a matter left to the pollcy dec151on of the
Government elther to hold examlnatlon at redlonal level

or at All Indla level.
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13, In the present casé; the réqundents have

‘come out with a valid reason as to why for the first -

time in 1997 they held the examination et All India level,
The reason is that the Supreme Court has declered that

such types of examination shoulc ke held at All India

" level and not at zonal level. Reliance is placed on

Radhey Shyam Singh's case reported in AIR 1997 SC 1610.

That was a case where, for selection of
candicates to differeht posts in the Customs Department,
the recruitment was sought to be made on zonal basis.

That means, though the examination is held on All India

‘basis, selection or recruitment was made on zonal basis.

Separate merit list had to be drewn for different zone.

i

in respect of candidates who appeared irn various centres

- within the particulsr zone., The said process was
. : (

challenged before the Principal Bench of téis Trikunal

by filing an abﬁlication. The application%came to be

‘dismissed by the Tribunal at the admission stage. Then

the matter was carried in éppéalvbefore.the Supr%%e Courf.
Even in that case, it was canvassed before the Supréme
Court by the other side that this prectice of selection
on-zonal bisig was in vogue from 1975, It was, therefore,
sﬁbmittéd that it has stood the test of timevand sﬁéh'é
selectionAét zonal level should not ke quashed. The
Suﬁrehe.Court rejected this contention. It was held

thai doing selection at the zonal level is bad in law

and that the selection should be made on All Indis basis.

'The‘Supreme Court has clearly ruled in para 8 of the

00026
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violates the pripciples ennuhciated

- -Constitution of‘India.

pOSts on zonal b351s.

't 26 L y T

reported judgement that such selection eﬁ zo
é‘ Artic
of the Constitution of India. Therefore, th

Court has clearly held that the selectlon sh

by holding examlnatlon at All Indis leve;.

nal level
les 14 and 16

e Supreme

ould be made

In view of the law declared by the Apex Court

that zonal basis selection is bad in l§W;and§

it should be

on All India basis, if the respondentS;ho;d #he examination

in 1997 .at All Indis basis, it cannot'be‘§§i&vthat.it is

illegai or bad in law.,

The law declaredéby %he Supreme

Court is bindingfon_everybody under Article'%4l_of-the

If the respondents went' to

1mplement the law declared by the.gupreme Court this

doing the recrultment by holdlng exemlnatlon‘

India level, as has been done in this case.

~Tribunal cannot flnd fault w1th the Government for

at All

/ The Learned Counsel for the apblicant placed

rellcnce &n an observat1on at para 10 of the

zonal selectlon for some posts. It.may make

by the Court from time to time.

| the‘respondente are stating that they do not

It may be se.

reported

Judoement that it is open to the Government to make.

a scheme

for that purpose in the light of the guldellnes 01ven

But here,

want

zonal selection and they want'All India selection.

leerty is glven “to the Government to make a

for reserv1ng certain posts on zonal b351s.
any-schieme
the Government has not formuloted(to reserve

scheme
In this case,

certein

This observatlon-woulc be.helofui

b s.l27
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tc the applicantﬁonly‘if the Government formulstes

its scheme as suggeéted by the Supreme Court, Till
such a scheme-is formulated by the Government, the
applicants cannot challenge the validify of the
vrecruitment ét All Indié level, which is in conformity

with the law declared by the highest court of the land.

Another contention of the Learned Couhsel for
e applicants is thét, the Supreme Court has observed
\that its judgement should have prospective application
and will not apply to whatever selection has -been made
under the impugned process of selection.. In our view,
his observation will not help the applicants in any
way. The applicants are not selected in the imbugned
selection of 1997, If by chance; we had held that the
1997 Selection is bad, then we céula have given a

direction that the impugned selection of 1997 is saved

but in future; the Government should not make §election
as per thatfproceauré. Since the Supreme Court’hés

43 ., held that zonal wise selection is bad, it did not want

| to interfere with the zonal-wise selection already made

as per the impugnéd selection of 1998 advertisement.
Thohgh the Supreﬁe Court held that zonal selection .is /
bad, it did not want to quash the selection already mag;
as per the 1993 advertisement but it observed that:thg
law lsid down by ‘it should be appliec prospectively in
future selections.. That is why, the respondents want
to apply the law decléred by the Supreme Courtf%%fthe

future selectiors. The judgement of the Supreme Court is
dated 15.02.1996 but the present.examination-is held in 1997.
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'Therefore,lthe All India examination and All India

selection is in conformity with the law declared by the
Supreme Court. We do not find any illegalit§ or infirmity

in the 1997 Examination and se}ection@procedﬁne.

14. Another point canvassed by the Learned

' Counsel for the applicants is that, qualifyihg;or passing

marks is nct mentioned in the advertisement or rules.
v | :

Since this is a selection procedure, thé question of

minimum marks for passing the examination do?s not

apply. It is brought to our notice that two lakhs and

" odd candidates had appeared~in'the examinati@n. How

cén one fix qualifying marks or passing mark% for such

anﬂeiamination. Suppose the rules had fixedf45 marks or

50 -marks as passing marks, then theré?ﬁéf“ be one lakh

~one lakh candidates cannot be called for intérview, adopti&n
| ‘

cahdidates who have obtained those marks. Aithoﬁgh ) : f;
‘ ! {

-_:of suitable multiplies for short-listing the{candidatgs

is a well-known principle. When the departmént is

holding'éxamination for two lakhs and odd ca?didates;

they cannot prescribe any qualifying marks at all. They
. ' |

' t ,
may have to select twice or thrice the required number

of candidates for purpose of interview. Suppose there
are 100 posts, then the department may call 200 or 300

céndidates for the purpose of interview as per the merit

- ‘best :
list and then select the/candidates among th?m. We may

. | e
also plsce on record that the Learned Counsel for the

letter dated 14.,08,1998. It says that {héyDi}eéior General = | .

respondehts has since produced a copy of the|confidential

letter in a sealed cover. Ve have perused that confidential

0-0'29
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has approved the decision of determining the cut off
marks to call the candidates for typing test as three times
the number of_vacanéies in each category. In the present

case, we find that there are 550 vacancies and therefore,
Ta i /\z{u‘\r
1600 candidates have been called forﬁgnc that will

satisfy the requirement for short-listing the candidates
as per the decision approved by the Director General

of E.S.I. Corporation. This procedure of short-listing
of candidates cannot be said to be illegal or contrary

to any rule,

15. One of the contentions of the Learned Counsel
for the applicant is that, there is nothing to show the
concious decision on tﬁg‘part 6f the Director General or
Standing Committee to hold All India Examination, We
have already referred to the confidential letfer dated
14.08.1998 where also it is clearly mentioned that
examination has to be held on All India basis because of
the judgement of the Hon'kle Supreme Court in the case of
Radhey Shyam Singh & Others. Therefore, this also goes
to show that the Director General has taken a concious
decision to make recruitment on All Indis bésis by holding
examination at All India level in the light of the law

declared by the Supreme Court in Radhey Shyam Singh's case.

The argument that all posts cannot be thrown
open on All India basis without keeping some reservation
on regional basis has no merit in the light of the law
declared by the Supreme Court in Radhey Shyam Singh's case.
It is open to the Government to fake a policy decision to

restrict certain posts on regional basis. But in this case,

iy
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the Government has not taken any such decisién to
reserve any post on reglonal basis. Slnce the decision
to hold examination on All India basis is based on the
‘decision of the Supreme Coqrt, we find no 1l}ega11ty

in the same,-

Then some grievanée was made thaf the
examination is not held by the Staff Selection Comnittee.
This was explained by the Learned Counsel fo& the
respondents that Staff Selection Commissibn_has expressed ?; jiff
its.inability to hold the examination for w%nt of ; B
direction and even requested the department:to make | Y iﬁd’
their own arrangément. The Learned Copnselifor the |
respondents placed before.us the letter dated 13.03.1996 ; N

written by the Under-Secretary of the Staff?Selection- B
Comnission, which is a part of'D.O.P.f._ | i‘
o l
The Leorned Counsel for the appiicant also
~~brought to our notice the decision of the Supreme Court
regarding medical college admission ie@ortea in _. ,-‘t;
(1993) 3 SSC 332 { Sharwan Kumar V/sf.Direcﬁor_Generél' |
£ Health Services and Another {. In that deciéion

the Supreme uourt has not laid down any law but only

approved the scheme introduced by the Nbdical College

in which 15% seats had been reserved to be filled up

at all India level. Even in the Radhey Shyam Singh's

“case the Supreme Court has observed that ié is open tof

the Government té'prepare a scheme under wﬁichﬂcertain
|

vacanc1es can be. fllled up at reglonal lev?l. It is

/

purely a pollcy decislon to be taken by the Government
and unless such pollcy declsion 1s.taken by;the_quernment}

a Cour@ or Tribunal cannot do anything in the matter.

7’
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For the above reasons, our finding is that
no case is made out for interfering with the 1997 Selection

Process. Point No. 2 is answered accordingly.

16, - Before considering point no. 3, we may have
to make some observation regarding the nature of

appointment of the applicants.

In this case, among the 32 applicants there

3 L? .
is no dispute that as far as B applicants are concerned,

the condition mentioned in the order of appointment is

that, the appoiniments are purely temporary and adhoc

and further, it is made as a stop-gap arrangement and
further it is stated that this'apbointment is subject to
further orders or till re%glar incumbents are made
available by the Staff Selection Commission, whichever is

eéflier. Then there is %}so a further condition that the

'services can be terminated at any time without giving any
. . Ve .

reason. In view of these conditions, there can be no
difficulty to hold thet tﬁe appointment of 24 applicants
is purely adhoc énd stop-gap arrangement till further
orders or till the availability‘of regular candidates.
But the Learned Counsel for the applicant submitted that
in casé of rémaining 8 applicants,'there are no such '

conditions and therefore it must be taken as regular

. appointment. One such appbintment order is at page 32

of the Paper Book in O.A. No. 1211/97. This is in respect
of‘ijala G. Ruke, but who is now known as Smt. Ujwala A.

Mohite. = It appears, after marriage her surname is changed.

‘..32
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In the appointment order at pz 2 32 it ié shéwn tﬁat

the appointment is made on teMvarary basis., This
appointment is made subject tc conditions of service
as per rules,. The appbintment is liable'to Ferminatidn
without éssigning any reasons at any time. Though the
word 'adhoc' is not used, the order clearly éhow5‘that
it is a temporary appointment &nd subject toitermination
at any time without giving any reason. Howeﬁer, the
appointment is as per service cornditions as per rules.

Then the Office Order of apbointment'of these
eight applicants is at exhibit R-l, page 19 of the
Writteﬁ statement of respondents., This is an Office
Order datedAl4.12;l994 and it applies to the applicant
in ‘0.A. No. 1211/97 and'9 others., It caversiall the
eight applicants whose appointments are.%iﬂi%ar to the
app01ntment at page 32 of the Paper Book in 0 A. No.
1211/97. 1In thls offlce order it is clearly ment1oned
' that it is made on a purely temporary»andmadhoc,ba51s

and as a stop-gap arrangement, It is,subjecﬁ to

~ conditions of serviceéas per the 1959 Act. The services

are liable to be terminated at any time wifhdut gi&ing

any reasons. The coples of these orders are sent to all

the appointees and one more copy 1s sent to the General .

Secretary of the’Employees Unlon. On the face of this
, order;it»ig too late for theée eight appllcaqts-to say

~ that their appointment was not adhoc or tempérary. |
Infact. the Learned Counsel for the responderits brought

to our notlce that letter written by the department to

. the Employment Exchange to sponsor names for the purpose'.

of adhoc appointment. We have perused thst letter,

~ where also it is mentloned that the canclcates are
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required for adhoc appointment. In our view, all the

32 applicants are appointed purely'bn adhoc basis and

as a stop-gap arrangement till the arailability of

regularly selected candidates.

17. POINT NO, 3 :

All the applicants have applied and then

appeared in the 1997 Examination. They took a chance

to succeed in the examination and getting selected on
regular basis. Unfortunately, all of them have feailed.
Now the applicants cannot turh aroqnd and question the
very foundation of the selection process. The prihciple
of estoppel gets attracted in a matter like this, We
are fortified in our view by the two decisions of the
Apex Court, of which one was rgiied upén by the
Learned Counsel for the'respo@dents.
|
~In 1997 (2) -SC SLJ 157 {University Of Cochin

V/s. N.S. KanJoonJamma & Othersf where the Supreme
the

ala
Court observed that when[candzdates a chance and appeared

ir. the examination and failed, they are estopped later

to challenge the vslidity or correctness of the procedure.

In AIR 1986 SC 1043 | Om Prakash V/s. Akhilesh
Kumar !Shukla & Othérs { in a similar matter where a
party challenged the recruitment procedure and holCing
of the'examinatiqn, etc. After having appeared in the
examination and failing in the séme,.fhe Supreme Court
observed that the appellant hagzgs;eared in the

examination under protest and he filed the petition only
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e
e

after he had perhaps realized that he would not succeed

in the examination. In such circumstances, fhe party

should not have been granted any relief by the Hich Court,

For the above reasons, we hold thast the
applicants in these cases having taken a chan¢e to get
selected by participating in the selection prbcess, are
now estopped from questioning the validity of the same

in view of the above two decisions of the Supreme Court.

The Learned Counsel for the applicant
contended ‘that even in Radhey Shyem Singh's case, the
applicants had participated in the examinatidnvand still
the Supreme Court granted the relief. Iﬁe perusal of
the judgemen{ shrows .that the applicants in that case
had complained about the selection process and then
participated in the selection p}ocess under protest,
Further, the Supreme Court did not gfant any rélief to
the applicants-in that case., Though the law was
declared that selection should be made on the basis of
All India examination, the_sdpreme Court did not grant

and Ad Yyt
any relief to the applicant while setting aside the
selection process. The Supreme Court made it clear thst
the impugned selection should rnot be affected Ey their

order and their order should have only prospective

application,

Point No. 3 is answered in the affirmitive.

18. POINT NO, 4 :.

In view of our findings on points 1 tF 3, all

these applications will have to fail. - We haveﬁbO'doubt
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sympathy for all the applicants hut we cennct grant

any relief contrery to the rules. Since the applicants
are now working on adhoc basis, they are entitled to
continue to work there till regulerly selected candidates
are appoirnted and come to take charge. We therefcre,
énly direct that services of the epplicante should not

be terminated till recgular candidates ere posted in their
nplece snd comed to take charge. Suppose a reguler
candidate may be appointed and posted irn & particuler
plzce and thet candidate may not turn out due to some
reason or other, in such case, tFere is no necessity

to relieve any of the applicant:. The‘eere, even if

" the respondents wanﬁf to issue termination order, then
they may make it effective from the date the new
candidate tskes charge in thet particuler vacancy.

R

Ariother thing wé would like to chserve ic:
that the applicants are at liberty to aprecr for
similar selecfion exéminations as and when notified by
the respondent, In such e case, %he respondenté shell
give releaxation of age to the applicants for the period
for which they have worked in the‘departmént on adhoc"

basie¢ as per rules.

19. In the result, all the thirty-two applications
are dismissed., The ;Q;ﬁ;%gg order passed in all these
cases is hereby vacated subject to the observations made
in para 18 above., 1In the circdumstances of the case,

)

there will be no order as to costs,

(D. S. BAYEJA) {F. G. VAIDYANATHA) * 1t 71+
WEMBER (A). ‘ " VICE-CHAIRIIAN,
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