w}

- Lower Parel, E.S.I.C.

-~ employed as L.D.C., in

‘(Ms. Sushila R, Patole),

GENTRAL ADMINISTRATIVE TRIBUNAL O\(x
MJMBAI BENCH

ORIGINAL APPLICATION NO.: 1180 TO 1211/97.

Dated the Z‘ﬁ‘“ day of ﬁu?ng» , 1998,

CORAM :

HON'BLE SHRI JUSTICE R. G. VAIDYANATHA, VICE-CHAIRMAN,
HON'BLE SHRI D. S. BAWEJA, MEMBER (A).

Ms. Subhangi K. Kutarekar,

employed as L.D.C. in L.O.  §
at Jogeshwari.
Residing at =

2/8, Omprakash Chawl , Applicant in
Bandrek ar Wadi, : - - 0.A. No, 1180/97

Jogeshwari (East),
L Ap

Smt. Vidya A. ..Naik,
(Ms. Vidya S. Nalk),
Employed as L.D.C, in

Mumbsi - 400 06,
103-A Section at
plicant in O.A.

Residing at - No. 1181/97.

Rablai, Post Sopara,
Taluka Vasai,

Dist. Thane, Nalasopara
Pin Code -~ 40t 203.

Ms., Pratibha B. Desai;

f4.R, Dadar in E.S.I.C.
Residing at =

8/43, Khimji Nagji Building,
Senapati Bapat Marg,

Lower Parel,

Bombay -~ 400 013.

«s Applicant in G.A.
No. 1182/97.

N W Y TS

Smt., Anushree M. Mane,

employed as L.D.C. in
Ins. Br.1I in the Colaba _
‘Office Of EOSOIOC. y

Residing at - { .. Applicant in O.A,

" Mankar Building, Room No, 4, ! - No, 1183 /97.

First Floor, New Prabhadevi .
Road, Mumbai - 400 025 {
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Smt., Ujwala R. Yerunkar,
(Nee Ujwala A Rane)

employed as L.D.C, in Ins-I
in Colaba Office of E.S.I.C,

Residing at -

D-23, Ambedkar Nagar,
Senapati Bapat Marg,
Elphinstone Road,
Mumbai - 400 013,

Ms. Sunita M., Lohate,

(Smt. Shalini Dinkar Sonawane)
employed as L.D.C. in the
Policy Section of the Colaba
Office of the E.S.I.C.

- Residing at -

Room No, 8, Prab Chawl No, 11,
Jawaharbhai Plot,

Bhatwadi, Ghatkopar (W),
Mumbai « 400 084.

- Smts Sukhada S. Gaikwad,
employed as L.D.C. in L.O.,
Kandivali in E.S.I.C.

Residing at -

1/3, Choudhari Chawl,

- Meghwadi, Near Ganesh Maidan,
Jogeshwari (East),

Mumbai - 400 060.

~ Ms. Vandana Sarang
employed as L.D.C.

(Telephone Operator) in E.S.I.C.,g

at Lower Parel,

Residing at - ‘
18/725, D. N. Nagar,

K. P. Road, Andheri (West),
Mumbai - 400 053,

Jaywant Y. Chavan

employed as L.D.C, in L.O.
in Century #Mills of E.S.I.C.
and Residing at =

220, Sahajeewan C.H.S.,

2nd Floor, N, M. Joshi Marg,

Near Deepak Cinema,

WL S A I Y
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.. Applicant in
O.A, No, 1184/97.

L

«+ Applicant in O.A.
No. '1185/97.

.. Applicant in 0.A.
No. 1186/97.

A

i
!

«+ Applicant in 0.A,.
No., 1187/97.

e Applicant in 0.A.

No. 1188/97.
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Bhaskar H. Khopkar
employed as L.D.C. in
Coverage Branch at Colaba
Office of E.S.I1.C.

Residing at -

Room No. 157, Gate No. 4,
Hanuman Tekdi, Ali Yavar Jung,
Marg, Santacruz (East),

Mumbai - 400 055.

Ms. Sangeeta P. Nesarikar
employed as L.D.Z. in the
Local Office at N. M. Joshi Marg.

Residing at -

2/30, Mithibai Laxmidas Bldg.,
Opp: Piramal Chambers, I.T.
Office, Parel,

Mumbai - 400 Ol2%

Ms. Madhuri W, Desai,
employed as L.D.C. in the
RDAMC in Colaba Office of
EDSDIOC.

Residing at - e

e

Room No, 7, Bldg. No. 14,
Nzhim Policy Colony,
Rsheja Hospital Road,
Mahim (West), ‘
Mumbai - 400 Ol6.

Ms. Sangita P. Khandare,
employed as L.D.,C. in Local
Office at Parel in E.S.I.C.

Residing at -

20, Rajendra Niwas, L.J. Road,
Mahim, Mumbai - 400 Ol6.

Ms. Savita V. Bankar,.
employed as L.D.C. in L.O.
Colaba in E.S.I1.C.

Residing at -

Block No. 3, 'A! Wing,

Ground Floor, New Rajdeep Society,
Manish Nagar, Kalwa,

Dist. Thane,

IR T, AT AP

]

Applicant in
0.A. No. 1189/97,

Applicant in
0.A. No. 1190/97.

Applicant in
0.A. No. 1191/97.

Applicant in
0.A. No, 1192/97.

Applicant in
O.A. No. 1193/97.
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Ravindra V. Salvi,
employed as L.D.C. in the
E.S.I.C. and working in
the Local Office at Kurla.

Residing at =

25/3, Rachana Apartments,
Swastik Park, S.T. Road,
Chembur, Mumbai - 400 071.

Ms. Sangeeta M. Salunke,
employed as L.D.T. in

A.G. Br. III at Lower Parel
“in E.S.I.C..

Residing at -~

2/71, Wani Building,

. K. K. Modi Wadi, -

Near Swan Mill, T. J. road,
Sewree, Mumbai - 400 015.

Ms. Sangita R. Todankar
employed as L.D.C. in
Insp. Branch in Colaba
Office of £.5.1.C.

Residing at -

C/G-1, Miranda Apartments,
Veer Savarkar Msrg,

Dadar (West),

Mumbai - 400 028.

Vs

Ms, Ujwala S. Jadhav,
employed as L.D.C. in

Legal Branch at Lower Parel
in E.S.I.C.

Residing at =~

G/9~3, 5. G. Barve Nagar,
Bhatwadi, Ghatkopar (W)
Bombay - 400 086.

Ms. Sangita A. Madvi
employed as L.D.C. in

#.R. Kurla in E.S.I.C. and.
Residing at - '

.5/39, Janata Society,
Janata Society Marg,
Ghatkopar (. .East ),
Mumbai -~ 400 077.

e
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oo Appliéant in 0.A. ~

No, 1194/97.

¢
¢
i

«+o Applicant in O.A.
No, 1195/97.

.. Applicant in 0.A.
No., 1196/97.

.. Applicant in D.A.
No, 1197/97.

Appliéant in 0.A.
No. 1198/97.
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Smt. Prachi P. Dudvadkar,
(Ms. Nagana G. Mayekar)
employed as L.D.C. in the
qullance Section at Lower
Parel in E.S.I.C.

Residing at -

185, Black Stone Building,
S.V.P. Road, Near Round
Temple, Mumbai - 400 004.

Ajit S Kolekar,

employed as L.D.C. in
103 A, Section at Lower Parpl

f

. E-Z-36, Vishramyog Co.Dp.

Sbciety, L.T. Road,
orivali (West),
Mumbai -« 400 091.

Ajay Satam,
employed as L.D.C. in the
L.0. at Bhandup in E.S.I.C.

s

Residing at - e
D-l4,-Shardadevi-NiWas,

- Sunman Singh Compound,

Anand. Nagar, Shivaji NaLa,
Bhandup (West) |
Mumbai - 400 078.

Ms. Rashmi S. Waingankar
employed as L.D.C. in.
Establishment-II at Lower Parel
in E.S:.I.C.

‘Residing at -

223 /8726, Kannamwar Nagar-1,
Vikhroli (East),
Mumbai - 400 083

Ms. Neelam V. Naik,
employed as L.D.C. in
Estt. II in Lower Parel
in E.S.I.C. _

Residing at -

23/6, lst Floor,
2nd Khatter Galli,
Thakurdwar Road,

Mumbai -~ 400 004,

P A

R A D

.. Applicant in
0.A. No, 1199/97.

v‘oo Applicant in Oo.l\o
NOo 1200/97€

No. 1201/97.

No. 1202/97.

.. Applicant in OJ.A.
No. 1203/97.
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Smt. Charusheela S. Patil
(Ms. Charusheela P, Haver),
Working as L.D.C, in Estt-I,

‘Section at Lower Parel in

ECSOIOCO‘_' .
Residing at -
21/2102, MHADA Vanrai Colony,

- Western Express Highway,

Goregaon (East),

Mumbai - 400 065.

Ms, Kanchah,v.rlndap |
employed as L.D.C. in
Hindi Section at Lower Parel

| in EonovI .‘C.—

Residing at -

19/14, Harttarwala Building,
N. M. Joshi Marg,
Mumbai - 400 Ol1l.

Ms. Rajashree ‘A, Shinde,
employed as L.D.C. in the
Estt.III Section at the
Lower Parel Office at
E.S.I.C. -

A

“Residing at -

78/14, B.,D.D..Chawl,"
Worli, '

- Bombay .- 400 0l8.

Ms. Manisha M. Kaskar
employed as L.D.C. in the
L.O. at Andheri in E.S.I.C.

Residing at -

'Suraj Venture', 'A' Wing,
Room No. 102, 1lst Floor,
Behind Paradise Cinema,

' Mahim (West), Mumbai~400 016.

Ms. Kalpana M. Redkar -
employed as L.D.C. in.the
Recovery Branch at Colaba

- Office of E.S.I.C.

Residing at -

Vanita Bldg. Né.fl, Room No. 3,
Ground Floor, Vishwskarma Nager,

Nahur Road, ulund (West),

~ Mumbai - 400 080C.

P N
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Applicant in
0.A.{No, 1204 /97.

.‘_Applécént in

‘0.A.{No. 1205/97.

Applicant in 

0.4, |No, 1206/97.

Appl%cant in .

‘Appllcant'in3' _
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‘Ms. Sheela V. Jacdhav, |
“employed as L.D.C. in E.S.I.C.

'Bandra (East),

Chembur, Mumbai - 400071. R

. 2. The Regional Director,

(By Advocste Shri V. D. Vadhavker)

-~

Smt. Rajashree V. Sawant, -
(Nee Ms. Rajashree T, Gawde)
employed as L.D.C. (Telephore
Operator) in the Colaba

Residing at - ' " 0.A. No. 1209/97,
28-B/2807, 3rd Floor, ‘
Ab 'ydaya Nagar, Kalachowkie
Mumbai - 40C 033, - {

in M.R., Parel foice.

" Residing at - ' "~ ... Applicant in

10/140, Siddharth Cclony, o 0.A. No. 1210/97.
Ali Yavar Jung Marg,

D YR Y T

Mumbai - 4C0 0O51.

Smt. Ujwala A. Mohite,

(Nee Ujwzla G. Ruke) '
employed as L.D.C. in Estt.1I
at Lower Farel. ‘ S '
- { «os Applicant in

Résiding at -
O.A. No. 1211/97.

C/522, R.B.I. Quarters,

(By Advocate Shri #.S. Ramamurthy)
VERSUS

1. Employees'State Insurance

Corporation, through the

Director Genersl,

Panchdeep Bhaven,

Kotla Road, . _
- New Delhi - 11C 0Ol. - . L. Recpondents in

3ll the O.AS .

Employees' State Insurance -

~ Corporation, Fanchedeep,
Bhavan 108, N. M. Joshi Marg,
Lower Parel, Mumbsi - 400 Ol3.
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| PER.: SHRIR. G. VAIDYANA’I‘HA,'VICE—CHAIRMAN i

These are thirty-two appllcatlons filed by
the respective applicahts on identical allegatxons.
The respondents have filed reply. Since an iex-parte
interim order was passed by thetTfibunal in %avour of
the applicants, the respondents pressed for ?acating
the interk order. it was also stated that régularly
selected candidates had to be given an appoi%tment‘and

the interim order is coming in the way. In these

circumstances and since the point involved is also a

|

short point, by consent,we are disposing of all these
applicationsvat the admission.stage itself. We have

heard Mr. M. S. Ramamurthy, the Learned Senio} Counsel

for the appllcants and Mr. V. D, Vadhavkar, the Learned

Counsel for the respondents. Since we are dlsposing“of

the applications at the adm1551on stage 1tself we are .

referring to the pleadlngs briefly, so far they are

’necessary for- dec1ding the points of controversy.

2, | The facts are briefly as follows :|
1

All the thirty-two applicants have! been
appointed on adhoo/temporary basis as Lower Di?ision

Clerks in the Regional foice'of the Employees' State

" Insurance Corporation, Bombay. Some of the appllcants

.’were appointed in 1994, some in 1995 and some 1n 1996

(vide chart at page no. 33 of the Paper Book 1n O.A.:

jNo. 1180/97 which gives the differeht dates of appointiments

of the applicants and their service particulars). It

is stated that all the applicants came to be Sp%nsored |

by the Employment Exchange and were selected as!
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| M

S e i

AR
L 34
B

Par R

2

3

= ey
.o N

P U



Lower Division Clerks in regular scale of pay after

they passed the typing test and were successful in

~interview and medical examination. There was no

condition mentioned anywhere that the applicants

have to pass & further examination or test for being

- regularised. The applicants were sppointed against

substantive vacancies.  The recruitment is governed

by the E.S.I.C. (Recruitment) Regulations, 1965. Ther

it is pleeded that previously the E.S.I. Cofporation'

was filling up the post of Lower Division Clerks by
‘getting-cendidstes from the Employmeﬁt Exchange and

. then holding a written examination and typing test

followed by interview and medicalAexamination."Ihat
hitherto selections were made to the post of Lower

Division Clerks only on regional basis and not on

- All India basis;‘IBut for the first fime in 1997, the

Corporation advertised for fillihg up'the posts of

'Lowér Division bleiks by an All India examination,
About one lakh oficandidates, ihcludang the applicants,
appeared for,thelAll India Examination.v“ln Maharashtra
State itself about 25,000 candidates sppeared for the
examiﬁétion. It is sfated that for the post'of Lower

Division Clerks, which is not an All India post and not

subject to transfer all over India, holding of an

examination on:All India basis is illegal}: The

 applicants have been working continuously from the

" date of their respective appoihtmehts and they -have

to be regqiariéed aﬁd if necessary, by subjecting fhem_
. to a departmental qualifying-examination. There was

‘no necessity for the applicants to compete with the

S an o st e e R e e cme s
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opeh market candidates and that too, at an'AHl Indis level.,.
The results of the written examination held in 1997 has
been publi hed in the Employnent News dated 13/19 09,1997
which cont ins successful list of 1600 candldates who
"passed the written examlnatlon all over Indlé. The

names of the appllcants do not appear in the!said list.
Typing test has been helq for the Candldatesiwho were
successful in thelwritten examination._ The %esults of
typirg test are owzited. Then after the typing test,
‘interview will be held and about 550 candidates will

be empanelled fof filling up thee vacancies oé all over
India. It is stated-thét in a sister orgénﬂcation,
namely - the Bmplcyees'*f Prov1dent Fund Organlsatlon,

the procedure is to appoint candidates on re%1oral basi
Now, in v1ew of the recent examination and app01ntment

of candidates who bave passed in. the examlrathon and
- in the interview,‘there ic likelihood of thel serV1ces
“of the applicantébéing ierﬁinéted. _Hence, Rhe applicants |
‘have approached tﬁis Tribunél céallenging tﬁekiega;ity-
“and validitfﬁpf'the ALl xndia'sxaminaticn.for:fillipg up

the post of Lower Division Clerks. Any acticn to be taken

by the respondents ir terminating the service; of the
appllcantc due to alleged failure ir the wrliten
examlratlon on All Indis ba<1c is illegeal, artltrory and |

. bad in law. ‘There is no prov151on for following the

lexamlratlon on All India ba51s. The present ?eviation
from the pracLlce which was irn vogue for the lcst 30 years,
is 1llegol and has not been approved by the Standing

Committee of the;Corporat1on. The alleged failure of
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the applicants in the written examination cannot be a
ground to dispense with their services. Even if the
applicants have fziled in the examinaticn, they should

be given a further chance to pass'in the examination

for the purpose of being regulericed and confirmed in

the post. Then there was reference to some litigation

of Smt. M. P. Kulkarni. There are number of vacancies

ir the Corporaticn and therefcre, theré is no necessary

to dispense with the services of the applicants. On
these grounds, the applicantsfpray for a declaration
that their servicesiare not lisble to be dispensed with
for alleged feilure in the examiration, to restrair the
respondents from términating tﬁe services of the applicants,
for a direction to the respondents to regulariée the
services of the applicants and if necessary, by subjecting
them to a regulerisation test and for & declaration

that the applicants are entitled to be regulsrised
without competirg in the All Indis exémination and

- for cost, etc, : ‘ _ -

3. The respondents in their reply have stated
that all the applicants came to be eppoinrted on purely
adhoc and temporery kasis. They are not appointed
regulzarly &s per the recruitment rules. The.applicants'
services being temporary, are liable to be terminated
at any time without giving any reason, as per the
provisions of C.C.S. (Temporary Services) Rules, 1965.
That the applications are barred by limitation. As
per the Recruitment Rules, 1965, a candidate to
become a Lower Division Clerk has to pass a open
competitive test. However, when there are vacancies,

in administrative exigencies, stop-gap arrangement is

n
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|
made by appointing candidates on adhoc basisﬂ They

can continue till the regular candicdates are Felécted
and appointed. The 1997 All India Examinatiop was held
by giving public advertisement for filling up, of 550
vacancies of Lower Division Clerks all over Ihdia,

The results of the examination have been declered and
all the applicsnts have failed in the examinafion. The
ruies proviée for an open competitive examina{ion and
it is for the respondents to decide whether ig should
be on All India basis or regional basis., It is also
stated that since the applicants have applied &or the
post in question and participated in the recruitment
process and appeared in the examination, they Fre now
estoﬁped from challenging the correctness or l%gality

of the selection process after becoming unsuqé%ssful

in the examination. The applicants have no right to
the post in question since their appointment§'$re adhoc
and temporary. The-question of regularisatiohiof the
services of the applicants does not arise, sinée the
modé of selection is by way of passing in the &ritten
examination, typing test and interview. As faf as the
litigation of Smt. M.P. Kulkarni is concerned,iit'is
staied that it was an individual case and further,
inspite of succeéding in the litigstion, she hﬁs not
joined in the services, It is nct a judgement in rem.
That since the applicants have feziled in the ex;minatiqn
and since their appointments are adhoc and temp%rary,

they have no right tc the post in question and Fhey are

not enfitled to any of the reliefs prayed for.
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4, The Learned Counsel for the applicants
maintained that since the applicants have been appointed
through Employment Exchange after $creeninq~them,

passing the typing test, etc., the applicants are entitled
to continue in service and their services are to be
regulsrised and if necessary, they should be subjected

to a departmentzl eysmination., Then he questioned the

legality and validity of the All Indis Examination now
adopfed by the respondents by deviating from the old

pr¥actice of holding the exsmination on regional basis.

It was argued that the respondents have no right to
"hold suchAan examination on All Indis basis. Then he

also attacked the selection process on the ground
that the advertisement does nét mention the qualifying
marks ancd the rules also dogﬁot provide for the same,

On the other hand, the Learned Counsel for the respondents
supported the action taken by the respondents and contended
that the question of regulsrisstion of the applicants!
services does nct arise when their appointments are
not according to the recruitment rules. He élso justified
the action of the respondents in holding of All Incia
Exemination in view of the lew declared by the Apex
Court in Radhey Shyam Singh V/s. Uﬁion Of India & Others
reported in AIR 1997 SC 1610. He further submitted
that the applicants having participated in thé sclection
process and took a chance of being selected and after
becoming unsuccessful, they are ectopped from challenging
the selection process. He also pressed into service that

the applications are berred by limitation.

'...{;‘_4
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5. After hearing both 51des and going through
the materlals on record we are not satlsfled about

the respondents' contention on the | '§ question
of llmltatlon. The appllcants have aeproac%ed'thie
Tribkunal challehging the legality endvvalidity of the
selections in pursusnce of 1997 All Ihdia E%amination.
Thelapplicatiohs are filed within two to £h£ee months
after the results were published in 1997. “Though the
appllcants came to be appoznted in 1994, 1995 and 1996,
their 1mmed1ate cause of action is appreh nqlon of
termlnatlon of serv1ce in view of the results of

1997 ‘All India Edelnatlon. ‘ A person need not rush ;"
io Court unless his rights are threatened. Slnce the
appllcants had continued. as Lower D1v131on Clerk< from
‘the respect;ve dates of thelr_app01ntment, there was

ho immeéiaﬁe urgency or nebe;eify to rush to Court.

<But the ceuse of action arose for the appllcmnts only
when they_failed.in the exsmination as per the results‘
‘ pubiiShed'and there was a serlous threat or @pprehen51on
:ofrfheir'serviees bei;g dispensed with to ac?onodate
tne reJularly selecLed candldates. They have come to
Court within two to three months after the results of
the examlnatlons were announced Hence, welée not find

«'any merlt in the plea of bar of limitation.

| 6;f_ © The p01nts that fall for determination in -

these appllcatlon are -

_(i)'»' Whether the applicants'® services are liable

to be regularised,-and if necessary, by
subjecting them to a departmentai test or

examination?
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(i1) Whether holding of All Indis Examination

for recruiting Lower Division Clerks to
E.S.I. Corporation is illegal and the
1997 Selection Process is liable to be

quashed 7

(iii) Whether the applicants are estopped from
o questioning the legality and validity of
the 1997 Selection Process ?

(iv) What order 7

7. POINT NO. 1

At number of places in the application and number
of times during the course of argument, it was pressed by
the Learned Counsel for “he applicant that the applic%gts'
service should be regularised and if necessary, by gi&ing

' |
a direction to the respondents by subjecting the'appk?cants

to a written test or departmental examination. In our view, .

the whole concept of the applicants that it is a case of
regularisation of adhoc appointment is misconceived. We

are concerned about appointment under the Recruitment Rules,
1965. Ve have gone through the recruitment rules more than
once and do not find any scope for'adhoc appointment, much
less regularisatiOn of adhoc appointment. The recruithent
rules are‘in'page 3% of the Paper book of O.A. No. 1180/97,
The recruitment rules only'provide for appointment on :
regular basis by holding a open competitive examination,

Admittedly and undisputedly, the applicants have appeared

for the said open competitive examination held in 1997

.‘..16
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and it is also an admitted fact that in the results
published by the respondents,- the applicants' names

or registered numbers are not shown (Yide‘the notification
regarding results of the examination %hich is at page 53

of the Paper Book).

The recruitment rules provide for a direct
recruitment of Lower Division Clerks by an Open
Competitive Examination (vide Rule 21 of the Recruitment
Rules). Then those who have qualified in the written
examination will be called for a typing examination
and then they will be called for an interview and
then final selection is made. The rules nowhere provide
for an adhoc appointment or regularisation of an adhoc
candidate by holding a.departmental examination.
Therefore, the whole ?g;oryw of ‘the applicants that
they are to be regulaéised if necessary by holding

a departmental examination, is misconceived and not

borne out by the recruitment rules. If we tell the
respondents'to regularise the services of the applicants
and if necessary, by subjecting them to a departmental
test, then our direction will run contrary to the B
recruitment rules andé we will be commanding the respondents ;; ’

to do something which is not permitted by the rules.
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A judicial review cannot be exercised to give a direction

to the Government to do something contrary to rules.
It is not permissible in law. A judicial review could
be exercised only if any depariment of the Government is

not conforming itself to the rules. But here, the action
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taken by the respondents is fully within the four
corners of the recruitment rules. Hence, we cannot
give any direction to the respondents 1o reqularise

the service of the applicants contrary to the recruitment

rules.,

_8.‘ The Learned Counsel for the applicant
placed reliance on an unreported judgement of this
Tribunal dated 30,03.1988 in Transfsr Application No,
452/86 {Trimbak Punjaji Adke V/s. E.S.I. Corporstion
& Others . Even in that case, the Tribunal noticed
that the applicants in those case had failed in the
written examination number of times. Infact, in para 5
of the judgement the Division Benchmpbserved that the
applicants in that case are not'eligibie for regular
appointment since they have not passed the examination.
Then it is further observed in the same para that to
regularise a persén who hes failed in the examination
would be promoting inefficiency in the E.S.I. Corporation.
But however, as a concession, a direcition was given to
give one more opportunity to the zpplicants in tlse
case to pags in the examination. The Tribunal has not
laid down any proposition of law, But on facts, it
thought of giving a one time concession o the spolicants
of those case to appezar for another examination. A
decision could be relied on as a precedent if it decides
'any question of law. The Tribunal in that case has not
13id down a proposition of law that in every case an
adhoc appointee should be given one more opportunity for-:

passing an examination. A direction given on the facts
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of that case cannot be treated as a precedeni in the

present case, Even otherwise, we will preseétly point

out number of decisions of the Supreme Court where 2
A
’f‘view is taken that no adhoc appointment can

be regularised contrary to statutory rules.

9. . An ‘identical case of adhoc L.D?C. Officials
of the same E.SiI. Corporation has been consiéered by the
Supreme Court in an unreported judgement dated 10.03.1992
in the case of Director General, E.$.I.C, & Another V/s. |
Shri Trilok Chand & Others in Civil Appeal No. 5302-of 1992
and connected cases, In that case also a Division Bench

of this Tribunal at the Principal Bench had given a direction

-.@6 the'E.S,I. Corporation to regularise the service of

the applicants of those cases. That was.alsoia case;f

where some candidates had been appointed as adhoc L{%.Cs.'
Since'regular’recruitment took time, Those adhoc éppointees
_contended that they should{beLregularisedkthoﬁgh regularly
seiected candidates aré now available.Though that argument
found favour before the Principal Bench bf thelTribunal;

the Supreme Zourt rejected that contention. The Supreme |

Court's view'is'that, when  regularly selected candidates

are. available, the question of reqularisation of adhoc

. employees will not arise. Therefore, the decision of the

Tribunal was reversed and the applications fil?d by the
épplibants were orderad to be dismissed. Even in the pfesent
case, regularly selected candidates are now available

as per the results of 1997 Selection Process a%d that

¢annot be with-held or stopped to accomodate the appliéanté
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and, therefopg,;ﬁhg,qhesxipqfgf regularisation of
their service does not arise in view of the decision
of the Supreme Court in;éiidentical case of the same

department.

10. The Learned Counsel for the respondents

has brought to our notice some authorities on this point

In 1994 (27) ATC 56 | J & K Public Service
Commission & Others V/s. Dr. Narinder Mohan & Others §
the Supréme Court has pointed out that adhoc appointment
in violation of statutory rules and regularised by, {
relaxing the rules, was invalid. It was further pointed
out that such adhoc persons should be replaced by persons..
regularly recruited according to rules. It is clearly
pointed ou%%ihat relaxation is not pos#ible without
subjecting{the candidates to open competitive examination
as per rul&s. Even the Government has no power to relax

‘'such a rule. 7

It is cleérly mentioned in para 1l of the same
reported judgement that the.temporary employees are also
entitled to compete alongwith others for_:egular selggtion
but if he is not selected, he must give way to the'régdlar;y
selected candidates. It is‘further'pointed out that o
the sppointment of the regularly selected candidate cennoi
be with-held or kept in abeyance for the sake of such an
adhoc or temporary employee. 1In the light of the law
declared by tﬁe Apex Court, the applicants cannot ask

A‘_‘
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was not selected in the regular recrditnent It was

- of years. The adhoc¢ appointee also applﬂed for regular

hand'dismissed the appeai.
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for regularisation, except accordlng{to the recruitment
‘ ‘ Ny

rules. Since the applicants have faiied iP the open ¢i;w

‘competifive-examination held in 1997 and when fegulale

selected céhdidétes are availarle, tﬁe applicants have

to give pléce to the regularly selecféd’candidates.

| Co
In a case reported‘in 19961LAB fC 583‘

{ Dr. Kashinath Nagayya V/s. State offMah%rashtra & Others ﬂv

: o] .
an adhoc appointec was working for eleven|years but he

observed that the appllcant has to glve place to the

© . candidates’ wHo are regularly selected and)app01nved

|
(

-  1n P; Ravindran.& Others V/s, Ubion Territoiy
of Pondicherry’&:Othérs‘reported_in L997“5CC_(L&5)473;,
it Waé agéin a'cése of adhoc appointee working for number
: |
.seiection_butxnot selectéd._.ln thosé3ciqcumstances, the
Supreme Court observed that thé rules ca#not be bypassed
by issuing a direction for regularisatié% of adhoc persons.

In that case, éome‘lectUrers_had been apﬂointed on adhoc

"bﬂsis and though they were not selected during regulsr

selasction, the/ ayp“oac%ed the Trlbunul for regularlsatlon

- of their serv1ce. The Trlbunal reJevted the clalw on-the

‘3“ground that when regularly selerted candldatec are aJallable

the Trlbunal has ne power to 1ssue dlrectlon for
regularlsauloﬁ of the service of adhoc enployees, The

Supreme uourt,conglrmed the said view of|the Tribunsl §
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In 1997 SCC L & S 331 { E. Ramakrishnan &
Others V/s. State of Kerala & Others § similar question
arose about regﬁlarisation of adhoc employees. The
Supreme Court found that the applicants in that case:
were appointed dehors the said rule and work ing on.aahdc
basis for about fourteen years. The High Court refused
the relief of regularls,tion. The Supreme Court observed

thau no re”UlaIIScthn could be granted dehors the rules,

The Supreme Court has agsin considered this
question in the case ‘of Santosh Kumar Verma V/s. State

of Bihar { 1997 sCu (L&S) 751 {, where also the question
: \'v‘ L.th er .

' wés(the service of adhoc appointeecs could be regularised

or not. The Suoreme Court ousarved that reg ularlsatlon
in vielation of recruitment rules cannot be made. The
Supreme Court confirmed the order of the ngh Court which
had refused to iésue any mandamus for regulariéation'of

¢

the service in cont raven+1on of law.

- If we now grent the mlief of regularisation,

we will be bypassing the recruitment rules. The ap licdants
4 G pp

have taken a chance to participate in the regular.

solectlow by appearing in the written eyanlna+1on held in

1997 They have falled in the exanlnatlon. Thbre;ore,

 the applicants \111 have to give way to the requlorly

selectad candidates and there is no provxsion in the

“’vrecruitment rules for regularising the service of an

adhoc appointee. Even in future, the applicznts can

go on appearing in the examination 38 and when held and

if they succeed in the examination, thc; will get a tight

v . emem s e e tama s
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for being aprointed as o L.D.C. in t.e £.5.1. &orporation.

The prayer for regqlarisation is not permissible as per
the recruitment rules and, therefore, the appl%canis
are not entitled to the prayer for regularlsatlon.

P01nu No. l ic answered accordingly.-

11. POINT NO. 2

The Learned Ccunsel for the applicants ol the

time ef argument questioned the iegality and veliaity
of hoiding an All India Eiamination}_ He pointﬁd ouiv
that‘forvthe'éast so many yeare the devartment was
holding eyam1n=tlon at the re onel or éonal lﬁvel and
for the_flxstﬁtlme in 1997, an examlnatxon at All‘;ndla_
level is held. The Léarnea Gounsel for the redpondents
su mltted tha+ though prev1ously “examination was heid:at
reolonpl level the department has now decided to Hoid an

All Indis Examination in the light of the law declared by

‘ |

Though some allegations are made in the G.A.
the - -

rega rulng(valldley of holding the -examination at All

Indis level, rno relief is cleimed in the prayeri column

for quasﬁiné the 1997 Examination and the results declared

"in conseguence of that. examination. The relief| claimed is

only to regulerisevthe service of the applicant| by holding
a departhental examination, if necessary, ard theair
services should not ke termineted. There is no|prayer
for declaring that the 1997 All Incie Examinatisn is

1llegal ono ‘bad in “law and it shoulo be quashed, How could

.y

we grant & reile; in the aksernce of e specific prayer in
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the application. Further, any finding of curs holding
that the 1997 Examineticn was illegal wili affect the
candidstes who were successful in the 1997 Examination
and vho have passed in the writlen examinstion and now
selecied after the typing examineticn and interview.

If we agfept the contenticn of the applicanis' Counsel

and géclare the examinaticn as bad irn lew, then it will
aglly -affect the 550 candidztes who have now been
seiected as & result of the 1997 Selecticn brocess.
Those cendidstes or atieast.sqme of them, are not made
parties to thie epplication. ?In 2 matter like this, a
Court or Tribunal should not give g relief which is
going to vitally affect the persons who‘are not made
parties to the epplicatior. '?urther, as already stated,

there is no prayer in the applicetion for quaching the

1997 Exemination or any other conseguential relief in

recspect cf the selection of candidates in 1997 Exsminetion.

Hence, on Loth these grounds we cannot consider the
applicentis' present contention that holding of an All

Indis Exeminetion is¢ bad ir law.

12, Even after expressing our view that no
relief could be granted in the absence of specific
prayer and further, no relief can be granted in the
abksence of persons to be affected vitelly by eny oxder
passed by us, still we consider the contention briefly

and give our views on merits.

The 1965 Pecruitment Rules only provide for

arni "Open Competitive Excminaticon™ for selectiocn of

o

11
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Lower Division Clerks. It does not say whether it

should be on All Indis basis or regional basis, It

may be, in the past_the department was holding Fhe

examination at regional level, Whether the examination

" is held at the regional level or all India level, it

will not be bad in law because rules only say !Open
Competitive Examination'. It is, therefcre, left
to the Government to adopt whichevér tyre of examination
they may deem fit in the circumstances of the case.

In our view, the question whether the examination should
be held at the regional level or All India level is 2

policy matter. Préviously, the department was holding

- the examination et regional level and now they have

switched over to All . Indie levéi. 'As‘long:as holding of
All India Examination is not prohibited by the fules,'.

then the Caqurt cannot interfere with the policy decision

- of the Government to hold the examination at All India

lével; -Suppose the rﬁles had provided'that Coﬂpetitive

examination should be held at the State level or Zonal

‘level or Régional level, then the Government will have no

discretion or right to hold the examination at All India

level. Similerly, if the rule had menticned tHst the
. : |

examination should be held at All Indic level,%then the

deernment cannot hold it at zonal level or re&'onal level,

In- this case, the rule is silent on this point. Therefore,

it is a matter left to the policy decision of the
Government either to hold examination at regional level

or at All Indis level.
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15. In the present case, the respondehts have

come out with a valid reason as to why for the first

time in 1997 they held the examination zt All India level,
The:reason is rhat,the Supremelceurt has declzered that
such types of examination ehould be held at All India
level and not at zonal level, Reliance is placed on

Radhey Shyam Singh'e case reported in AIR 1997 SC 1610.

That was a case where,for selection of

andldates to dlfferent posts in the Customs Department

f{bthe recrultment was sought to be made on zonal basis.

. That means, though the examlnatlon is held on All India

jasis, selection or recruitment was made on zonal basis.

Separéte merit list“had to be drawn for different zone ',

in respect of candidates who appeared in various centres

within the particular zone. The said process was

qhallehged before theVPrincipél Bench of this Tribunal

by filing an abblibaiion; The .application came to be
ismissed by the ?ribunal at the admission stage. Then
the matter Wae carried in appeai before the Subreme Court.
Even in that case, it was‘canvaSSed before ihe Supreme
Court EY the other side that this prsctice of eelection
on zonal basis was in vogue from 1975. It was, therefore,
submitted that it has stood the test of time and such a
selection af:ZOﬁal level should not be quashed. The
Supreme Court rejected this contention. .It was held

that doing selection at the zonal level is bad in law .

and that the selectlon should be made on All Indlc basis.

“The Supreme Court has clearly ruled in para 8.of the

B e S S
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:violates the principles ennunciated ' Artic
of the Constitution of India. There#ore, th
. Court has clearly held that the- selectlon sh

by holding examlnatlon at All Indis level.

reported judgement that such sélectibn at zonal level

les‘l4 and 16
e Supreme

ould be made

In view of the law declared by the Apex Court

that zonal basis selection is bad ir law and]
’ I

it should be

on All India basis, if the respondents hold the examination

in 1997 at All Indlo basis, it cannot be sald

illegal or bad in law,

‘that it is

The law declared by the Supreme

Court is bindlng on everybody under Article 141 of the

Constitution of Indla.

If the respondents want, to

implement the law declered by the Supreme Court, thls

Trzbunal cannot find fault with the Government for

doing therrecru1;ment‘by holding examlnatlon

India level, as has been done in this case.

at All

: The Learned Counsel for the appllc?nt placed

rellcnce mn an observatlon at para 10 of the!

reported

Judgement that 1t is open to the Government to meke

zonal selecticon for some posts. It may mske

3 scheme

for that purpose in the light of the guidelines given -

by the Court from time to time.

the respondents are srating that they do not

zonal seleorion and they want All India selec

Liberty is given to the Government to make a

for reserv1ng certain posts on zonal Lasis.
' fany stHeme

the Government has not formulated‘to reserve

posts on zonal.basls, This observatlon would

It may be so.

But here,

want

tion.

schheme
In:this_caee,
certein

ke helpful
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to the applicant}only if the Governmept.formulates
its scheme as suggested_by the Supreme Court, Till
such a scheme ie'formulated by the Covernment, the
applicants cannot challenge‘the validityvef\the
recruitment at All Indie level, which is in eonformity

with the law declared by the highest court of the land.

Another contention of the Learned Counsel for
the applicants is that, the Supreme Court has observed

that its judgement should have prospective application

- and will not apply to whatever selection has been made

under the impugned process of selection. In our view,
this. observation will not help the applicante in any

way. The abplicants are not selected in the impugned
selection of 1997. If by chance we had held that the

&‘

1997 Selectlon is bad then we could have glven a

wdlrectlon that the impugned selectlon of 1997 is saved

but in future, the Government skouldknot make selectlon

as per that procedure, Since the Supreme Court has d
ﬁeld that:zonal wise seleetion is bad, it didﬁnot'want

to interfere with the zonal-wise selection already'made

as per the impugned selection of 1993 advertlsewent

Though the Suoreme Court held that zonal selection is

bad, it did not want to quash the selection already made

‘s per the 1993 advertisement but it observed that the

law 1sid down by it should be aOplled prospectlvely in
future selectlons. That is why, the respondents want
to apply -the law declared by the Supréme Courtfer the

future selectlon; The Judcement of the Supreme Court is

dated 15.02.1996 but the present exeamination s held in 1997.

R T
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Therefore, the All India examination an¢ All

india

selection is in conformity with the law declared by the

Supreme Court.

in fhe 1997 Examination and selection procedure.

14,

We do not find any illegality|or infirmity

Another point canvassed by the Learned

Counsel.for the applicants is that, qualifying or passing

marks is not mentioned in the advertisement o
Since this is a selection piocedure,_the ques
mihimum,marks for%péssing the examination doe
apply. It is bropght to our notice that two
0dd cendidates had apbeared‘in the examinatio
cen one fix qualifying marks or passing marks
*an examinatioﬁ; ‘Suppose the rules had flxed
50 marks as passlng marks, then there may be

candidates who-have obtained those marks. Al

A (- :
~one lakh cﬁndidates cannot be called for inte

of suitébléamultiplies'for short-listing the
is a well4known,brinciple.
'holdihgiexamihationVfor'tWO lakhs and odd can
they‘cennet preSCribe.any queiifyingmarks at
may have to select twice or thrice the requir

of gandidates for purpose of interview. Supp

Whefi the departme

r rules,
tion of

s not
lskhs -and
n. How

for such

45 marks OT ...
one lakh
though

rview, adoption
candida{es' ‘
nt is

didates,"

all. They

ed number

ose there -

are 100 posts, then the department may call 200 or 300

candldates for the purpose of 1nterv1ew as pe

est
‘list and then selec; thexbandldates among them.

r tne merit

We may
also plsce on record that the Learned uounsel for the
respondents has since produced a. copy of the confidenfial,_

letter in a sealed cover. Ve have perused th

letter _c\iﬂa,fc{éd'__;14'ios.1998_. It cays that the Di

e
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has approved the decision of determining the cut off
marks to call the candidates for typing test as three times
the number of vacancies in each category. In the present

case, we‘find that there are 550 vacancies and therefore,

ARy TeAr
1600 candidates have been called forpfnc that will

satisfy the requirement for short-listing the candidates
35 per the decision approved by the Director General

of E.S.I. Corporation. This procedure of short-listing

of candidates cannot be said to be illegal or contrary

to any rule,

15. One of the contentions of the Learned Counsel
for the applicant is that, there is nothing to show the
concious decision on the part Sf.the Director General or
Standing Committee to hold All India Examination., We
have already referreggio the confidential letter dated
14.08.1998 where als& it is clearly mentioned that
examination has to ée held on All India basis because of
the judgement of the Hon'tle Supreme Court in the case of -
Radhey Shyam Singh & Others. Therefore, this also goes

to show that the Director General has taken a concious
decision to make recruitment on All India basis by holding

examination at All India level in the light of the law

declarsd by the Supreme Court in Radhey Shyam Singh's case.

The argﬁment that all posts canhqt be thrown
open on All India basis without keeping some reservation
on regional basis has no merit in the light of the law
declared by the Supreme Court in Radhey Shyam Singh's case.
It is open to the Government to take a policy decision to

restrict certain posts on regional basis. But in this case,

—————
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the Government has not taken any such decision to
reserve any post on regional basis. Since the decision
to hold examination on All India basis is based on the
decision of the Supreme Court, we find no illegality

in the same.

Then some grievance was made that the

examination is not held by the Staff Selection Committee.

This was explained by the Learned Counsel for the

respondents that Staff Selection Commission has expressed

its inability to hold the examination for want of
direction and even requested the departiment to make

their own arrangement. The Learned Counsel for the

respondents placed before us the letier dated 13.03.1996

written by the Under-Secretary of the Staff Selection

Comnission, which is a part of D.O,P.T.

The Learned Counsel for the applicant also
brought to our notice the decision of the Supreme Court
regarding medical college admission reported in
(1993) 3 SGC 332 | Sharwan Kumar V/s. Director General
of Health Services and Another §. In that decision
the Supreme Court has not laid down any law but only
approved the scheme introduced by the Medical College
in which 15% seats had been reserved to be filled up
at all India level. Even in the Radhey Shyam Singh's
case the Supreme Court has observed that it is dpen to
the Government to prepare a scheme under which certain
vacancies can be filled up at regional level. It is

purely a policy decision to be taken by the Government

and unless such policy decision is taken by the Government,

a Court or Tribuq?l cannot do anything in the matter,

r——— e .. M
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For the above reasons, our finding is that
no case is made out for interfering with the 1997 Selection

Process. Point No. 2 is answered accordingly.

16, Before considering point no. 3, we may have
to make some observation regarding the nature of

appointment of the applicants.

In this case, -among the 32 applicants there
is no dispute that as far asiégapQIicants are concerned,
the condition mentioned in the order pf appointment is
that, the appointments are purely temporary and adhoc
and further, it is made as a stbp-éap arrangement and
further it is stated that this appointment is subject to
further orders or till regular inéumbents are made gf
available by the Staff Selection Commission, whichever is;
earlier. Then there is also a further cogdition that th{'
services can be terminated at any time without giving any
reason. In view of these conditions, there can be no ‘
difficulty to hold theat the appointment . of 24 aspplicants
is purely adhoc and stqp-gép arrangement tili%further
orders or till the availability of regular candidates. -

But the Learned Counsel for the applicant submitted that
in case of remaining 8 applicants, there are no such
conditions-and therefore it must be taken as regular
appointment, One such appointment order is at page 32

of the‘Paper Book in O.A. No, 1211/97. This ié in respect
of Ujwala G. Ruke, but who is now knoﬁn as Smt. Ujwala A.

Mohite. It appears, after marriage her surname is changed,

0.032
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In the appointment order at page 32 it is shown that

the appointment is made on temporary basis. This
appointment is made subject to conditions ofiservice

as rer rules. The appeintment is liable to termination
Without assigning any reasons atlany time. fhough the
word 'adhoc' is not used, the order clearly ehows that
it is a temporary appointment and subject to ‘termination
at any time without giving any reason. However, the

appointment is as per service conditions as per rules,

Then the Office Order of appointmen} of these
eight applicants is at exhibit R-l, page 19 of the
written statement of respondents. ‘This is ah Office
Order dated 14.12, 1994 and it applies to the appllcant
in 0.A. No. 1211/97 and 9 others. It covers’ all the '
elght appllcants whose appointments are 51mllar to the
appoxntment at page 32 of the Paper Book in O.A. No.
12h4/97. In this office order it is clearly :mentioned
that it is made on'a purely temporary and;adﬂoc basis
and as a stop-gap arrangement., ‘It is subject to
conditions of serviceeas per the 1959 Act. The services

are liable to be terminated at any time withéut giving

any reasons. The copies of these orders are sent to all

the appoihtees and one more copy is sent to the General

Secretary of therEmployees' Union. On the face of this

_order, it is too llate for these eight applicaqts to say

that their appointment was not adhoc or tempérary.

. ! .
Infact, the Learned Counsel for the respondents brought

to our notice that ietier written by the depertment to
the Employment Exehangelto sponsorunamesAfor the purpose
o > , ~nales ’

of adhoc appo:mt'nent° We have peruseﬂﬂthat letter;_

where also it is mentloned th?t the candldates are
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required for adhoc appointment. In our view, all the
32 applicants are sppointed purely on adhoc basis and
as a stop-gap arrangement till the arailability of

reqularly selected candidates.

17. POINT NO. 3 :

1 the applicants have applied and then

appegred in the 1997 Examination. They took a chance

" succeed in the examination and getting selected on
regular basis. Unfortunately, all of them have failed.
Now the applicants cannot turn around and question the
very foundation of the selection process. The princircle
f estoppel gets attracted in a matter like this, . We
are fortified in our view byvthe two decisionswzf the
Apéx Court, of which one was relied upén by the

Learned Counsel for the respondents.

\ ;
In 1997 (2) SC SLJ 157 {University Of Cochin
V/s. N.S. Kanjbonjamﬁ; & Others{ where the Supreme

Court observed that when}gzndidatesAgbhance and appeared

in the examination and failed, they are estopped later

to challenge the validity or correctness of the procedure.

In AIR 1986 SC 1043 | Om Prakash V/s.. Akhilesh
Kumar | Shukla & Others | in a similar matter where a
party challenged the recruitment procedure and holding
of the examination, etc, After having appesared in the
examination and failing in the saﬁs,,the Supreme Court

N0
observed that the appellant hadﬂgppeared in the

examination under protest and he filed the petition only

i)
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the appllcants in that case. Though the law was
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after he had perhaps realized that he:would not succeed

in the examination. In such c1rcumstances, the party

should not have been granted any rellef by the Hich Court.

For the above reasons, we@hold thet the
applicants in these cases having takeJ a chanee to get
selected by participating in the selection process, are.
now estopped from questioning the validity of the same

. |
s . .. | ~
in view of the above two decisions of the Supreme Court.

The Learned Counsel for the applieant
contended that even in Radhey Shyam Singh's c?se, the
applicants had partlclpated in the examination and still
the Supreme Court granted the rellef. Ige perusal of
the judgement shows that the applicants in thbt Case
had_ complalned about the selectlon process and then -

é/
part1c1oated in the selectlon process under protest.

Further, ‘the Supreme Court did not granu any rellef to
!

~-..declared. that selectlon should be made on the basis of

All Indla examlnatlon, the Supreme Court dld hot grant

- any relief to the appllcant whzte setting aside the

selection process. The Supreme Cuurt made it;clear that
the impugned selection should not be affected by their

order and their order should have only prospective

application.-

- : - |
Point No. 3 is answered in the affirmitive.
@ A

18. POINT NO. 4 :

In viewrof'our findings on points 1 to 3, all

these applicaticns will have to fail. We have.no doubtﬁ
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sympathy for all the applicants but we cannot grant

any relief contrary to the rules. Since the applicants
are now working on adhoc basis, they are entitled to
continue to work there till regularly selected candidates
are appointed and come to take charge. We therefore,
énly direct that services of the applicants should not
be terminated till regular candidates are posted in their
place and comeg to take charge. Suppose a2 reguler
candidate may be appointed and posted in a particulér
place and that candidate may not turh out due to some
reason or other, in such case, there is ho necessity

to relieve -any of the applicants. Therefore, even if

the respondents wan?ﬁ to issue terminaticn order, then
they may make it effective from the date the new

candidate tskes charge in that particulsr vacancy.

| Another thing we would like to observe is
that the applicahtS'are at liberty to appear.for
similar selection examinations as and when notified by -
the reSpondeﬁts. In spch a case, the respondeﬁts shall
give relexation of age to the applicants for the period
for which they have wbrked in the department on adhoc

basis as per rules,

19, In the r?sult,’all the thirty-two applications
are dismissed, rhe-iﬁgﬁgégé order passed in all these
cases is hereby vacated subject to the observations made
in para 18 above., In the circumstances of }he case,

&

there will be no order as to costs. .
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(D S BAYEJA) 7 7(R.G. 'VAIDYANATHA)* "1 1°
MEMBER (A)., VICE-CHAIRMAN,

g
os¥ :

fm——— Y - —— —

e

T e sk e

1

~




