CENTRAL AbMINISTRﬁTIVE TRIBUNAL
MUMBAI BENCH

0.A.N0.1096/95

Coram : Hon’ble Shri B.N. Bahadur, Member (A)
Hon’ble Shri $.L. Jain, Member (J)

Laxman Waman Chaudhari, .

I.A4.8. (Retired) presently,

residing at 13/A12,

Government Officers Quarters, :

Haji Ali, Bombay-4000%4. .. Applicant.

{ By Advocate Shri G.K. Masand with
Ms.S.A. Sawant)

Yersus

1. State of Maharashtra, through
Chiet Secretary, General
Administration Department,
Mantralava, Bombay-400032.

2. Additional Chief Secretary,
Revenue and Forest Department,
Government of Maharashtra,
Mantralaya, Bombay-400032.

3. Union of India, through the
Secretary in the Ministry of
personnel, Pension and Public

Grievances, South Block,
Mew Delhi. .. Respondents.

( Respondent Nos.l and 2 by Shri V.S.
Masurkar,Advocate and Respondent No.3 by
Shri R.K. Shetty, Advocate)

{ Per_ = B.N. Bahadur. Member (A) }

The applicant in this case is aggrieved on
account of denial to him of the opportunity to get inte
Indian ﬁdministrativé service (IAS) at the correct time
on the basis of seniority and outstanding record. He
seeks the relief by way of direction to Respondents to
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review the select list of Officers considered for
promotion to IAS. from the vyear 1977 onwards. It is
alleged by him at the beginning of the 0.A.that
Respondent Nos.1l and 2 failed to finalise the seniority
of the applicant in the cadre of Deputy Collectors in
Maharashtra CiQil Service upto 1991, when the Judgment of
the Bombay High Court in appiicant’s case (Writ Petition
No.4548 of 1983) was delivered. The case has been argued
an both the sides viz. by Learned Counsels Shri G.K.
Masand with Ms.8.A. Gode for the applicant and by Shri
v.S. Masurkar for Respondent Nos.l and 2 and by Shri

R.K. Shetty, for Respondent No.3. ,

2. The basic ftacts as put torth by the applicant are
that the applicant was appointed as direct recruit
Mamlatdar on 2.11.1959 on being selected through Public
gervice Commission, and was promoted as Deputy Collector
by order dated 7.6.1967. The rules of
recruitment/appointment to Deputy Collectors post (.. .
then described, to the eftect that 50% of Deputy
Collectors post were filled in by promotion through
Mahlatdar/Tahsildar and 50% by direct recruitment.
Yarious seniofity lists were prepared by Respondent No.l
and since the applicant and some others were adversely
éffected in the seniority list, the applicant approachead
the High Court, alongéith others, for directions to the

state Government to publish a tresh seniority list of
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Tahsildars from 1956 to 1968 and publish a tresh
seniority list of Deputy Collectors from 1.5.1960 to
%1.12.1975, and beyond. The atoresaid Writ Petition was
decided by the Hon>ble High Court on 6.2.198%9 and
directions were issued, which are reproduced on page 5 of
the 0.A. The amendments made (on speaking to the
minutes) by Hon’ble High Court have been described. The
applicant states that the State of Maharashtra had filed
a S.L.P. in the matter petore the Hon’ble supreme Court
which was rejected. Although 4 months were ‘granted by
the High Couri to the State Government for preparing
fresh gradation list, the Respondent NO.2 took 2 vears to
prepare the l1ist which was issued vide G.R. dated
6.2.1991. In this gradatién list, the applicant’s
ariginal date of seniority was restored as 13.6.1967 (in
the post of Deputy Collector). The applicant in this
context takes certain grounds and contentions in his O.A.
which were argued, inter-alia by his Learned Counsel and
which will be taken up ahead. ijhese have been made in
considerable detail in the 0.A. and well they are not
being reproduced in similar detail these have been

carefully seen.

. Respondent Nos.l and 2 1i.e. the State of
Maharashtra have tiled a reply. A separate reply has
been tiled by the Union of India viz.Respondent No.S. In
their reply to the 0.A., the Respondént Nos.l and 2, well
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resisted the claims of the applicant. They have Aaven
made the following points which are reproduced in gist
{a).  the application sufters of delay and laches and
deserves to be dismissed on this ground. f  number of
judgments have been cited in support of this contention.
{b) The seniority list of Deputy Collector was drawn up
from 1.11.195%6 to 21.12.197%9 by allocating vearwise
vacancies between direct and promotee Deputy Collectors
in the ratio of 1l:l. In that process promotee Daputy
collectors, who were found working in vacancies in excess
ot the quota prescribed for them in recruitment rules,
were pushed down to subsequent years in the seniority
1ist. Thus the grievance occufed to some who filed Writ
petition No;4548/83- {c) Details of the Order of Hon’ble
High Court are given and it is stated that moditied
seniority list of Deputy Collectors was issued after
inviting objections. atter a meeting of representatives
ot Deputy Collectors, final seniority list Qas publishesd
on 1%.2.1991  (Exhibit R~1). (d) Applicant was promoted
to IAas vide notificationﬁ?ated 27.8.1992 (page 47 of the
paper book) . He hasngTbtted 1984 ags vear of allotment,
taking into consideration his date of appointment as
Deputy Collector i.e. 13.6,1967 as per revised seniority
1ist of Deputy Collectors. Hence, the question of
reviewing the select lists prepared does not arise. The
point regarding pay tixation have.been replied to in the

wr-itten statement, but these are not being recalled here
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because the applicant has stated in writing and through
Learned Counsel that he is now pressing only tor sub-para

& of sub-para 8 of reliet sought.

4. The reply on behalt of Respondent No.% has also
been seen. The point made therein are being set out
below in gist only to the extent relevant to para 8{(c) of
CLA. Respondent No.3 has first stated that they rely
upon the written statement being filed by Respondent:
Mos.1l and 2. Regulation 5(2) of IAS (Appointment by
promotion) Regulation 195% is then recalled and it
contents set torth. The Respondents aver that aApplicant
Whs not within the zone of consideration till 1992 when
he was considered ftor a promotion to the IAS. A stand
theretore taken that no injustice is caused to the

applicant.

5. Learned Counsel‘ tor the applicant Shri G.K.
Masand in the beginning reiterated what has been stated
in M.P.855/2000 that the applicaht is pursuing only sub
para (c) of the reliet i.e.for a plea of review to select
list of otticers considered for promotioh to IAS ftrom
1977 onwards..... At the outset the Learned Counsel took
us over the judgment of the Hon’ble High Court of
6.2.1989 in some detail and the 2nd order dated 13.2.1989
where the Hon’ble High Court had moditied para 6 of its

Judgment. It was argued by Learned Counsel that petition
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had succeeded, and the gradation l1ist had been struck
oun . He directed the preparation of tresh aradation
list taking into account the seniority of the promotee
Deputy Collectors on the basis of date of continuous
officiation and déte of actual Jjoining in respect of
direct recruits. Learned Counsel for the applicant
specially drew our attention to that parﬁ of the judgment
where it was directed that irrespective of the tact as to
when the fresh gradation list is prepared, the Deputy
collectors in the list would be entitled to all benefits
of service in accordance with the seniority which will be
determined in the gradation list. That the High Court’s
Judgment had attend ftinality was stressed by Learned
Counsel by reiterating that a review petition filed by
the Government before the Mon®ble High Court had both

heen rejected by it.

5. Learned Counsel for the applicant then took us
over the contents of Para 8,9, 10 of the 0.A. which laidd
down the aforesaid direction of the Hon’ble High Court
and recounted the action taken, atter 2 years, in issuing
ot revised seniority list of Deputy Collectors on
6.2.1991. The applicant has stated that he has besn
shown as appointed on promotion as Deputy Collectar on
1%.6.1967 and hence became eligiblé for consideration to
1a8 after the stipulated 8 years in 1977. Learned

Counzel then stressed that in any case even if there ware
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na vacancy atter 8 years it would be important to see
that when the junior became entitled, and it was the
contention of the Learned Counsel that the junior to the
applicant was promoted in 1986. It was further argued
that the applicant had throughout been agitating the
matter and was not guilty of delay and laches, and
despite his various attempts at pursuing the matter with

the State Government no reply was forth coming.

7. | Learned Counsel Shri Shetty argued the case tor
the Union of India and stated that the Tribunal lacks
jurisdiction as the relief sought related to 1977 and
that the 0.A.  was hit by the law of limitation. He

cited the set of cases in support of Union of India’s

stand.

(i) B.S. Bajwa & anr. ¥/s. State of Punjab & Ors.
SCSLY 1998 (1) 168.

(ii) V.K. Mehra ¥s. The Secretary, Ministry of

Intormation & Broadcasting, ATR 198&(1) CAT 203.

(iii) B.V. Sivaiah Vs. Addanki Babu, 1998 SCC(L&S) 1659

8. Learned Counsel Shri Masurkar who argued the case
tor Respondent Nos.l and 2 first made the point regarding
delay and laches, stating that no communication has been

I -

o



- - 0A 1096795

challenged and in a case mandamus 1is asked tor which is
to be noted that applicant comes up to the Tribunal after
his retirement and even after he is chosen for IAS. He
would be hit by the Section 21 of the Administrative
Tribunal’s Act. Fruther, the O0.A. sutters from non

joinder of necessary parties.

D Arguing the casé on merits, Learhed Counsel
sought to depend on his written statement. He referrad
té para 9 (page 123). In regard to the point made about
the rights of the applicant vis-a-vis promotion ot
juniors as made out during the arguments. The Léarned
Counsel for respondents stated that such a right should
have been argued in the O.A. by complete pleadin§s~ He
stated that it should have been clearly stated as to whq
the junior of the applicant was vis—a-vis whom the rights
ot tﬁe applicant were affected. It was argued that there

were no pleadings in this regard.

10. as stated aone, we are discussing the claim in
thig 0.A4. with reference only to para 8{c) of the O0.A.,
in which the applicant has séught for a direction to the
respondents to rgview the select list of ofticers
considered fér promotion trom 1977 onwards tor the
purpose of considering applicant’®s own claim of promotion
to IAS trom 1977 onwards. The papers in the 0.A. have
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been seen and the argument taken by Learned Counsels on
pboth sides has been carefully considered. We have also
been provided by the respondents with copies of some
record relating to selection tor the year 1977 to 1992

and these have been gone into whereaver tound relevant

and necessary.

11, In view of the ‘restriction to one specified
relief, the point becomes somewhat straight forward andd
in a shorter focus in the context of the rules of
selection to IAS by promotion from peputy Collectors
cadre. It is a tact that firstly the directions of thé
Hon’ble High Court have been tollowed by the respondents
and the select list has been issued. Copies of exhibits
are available at Exhibiﬁ R-2 page 129 where it is stated
that the list is being formulated in view of the
directions contained in‘ the orders on Writ Petition
Mo .4548/83. The applicaﬁt has admittedly given the date
ot apointment of 13%.6.1967 and on this score now in the
#irst instance the rules stipulated that eligibility of
promotion of Deputy Colleétors comes atter a service of 8
years of continuous officiation. The applicant computes
his eligibility therefore from thevyear 1976-~77. It must
be stated straight way that eligibility tor consideration
cannét come automatically in view of the satistication of
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the minimum number of years of service. It is a well

known #x that in any cadre not excluding the cadre of

Deputy Collectors the consideration comes on the basis of
vacancies, seniority, ot pfomotion and other requirements
of Recruitment Rules. The acid test would be it any

Vjunior has been considered earlier.

2. 1t is unfortunate, and indeed this point was made
by Learned Counsel Shri Masurkar that the applicant has
not made any specific claim in this regard by quoting the
naéﬁ&of junior specifically. However, in the interest of
justice, we have gone into this point and had with the
help of Learned Counselé on both sides tried to assess as
¥ar as the availability of record allows qiju;oiw;whether
there has been any patent irregularity in not considering
the applicant in 1977 or even in following vears. We
tried to look at the papefs on recordj specially the
sforesaid notitication dated 15.2.19%91. Our attention
has also been drawn to the notification dated 22.10.1996
available at Ex.R-2 {Page 183 (A)}. Even though this
(latter) order relates to junior administrative grade, we
have tried to assess the names of some of the people. At
the time of argument it was stated by Learned Counsel for
applicant that his junior was promoted in 1986. No name
was indicated which is in tact was incumbent upon an
applicant who alleges lack of proper consideration. We

have tried to see the O.A. Several contensions have been
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taken but were nhot ablé to tind any name. There is onlwy
8 vague assertion that the junior was promoted 1in 1986.
We find from the seniority list of 15.2.1991 that the
person shown below Shri L.W. Chaudhuri is one Shri B.B.
Rane followed by number ot other promoted officers
including one Shri M.N.- Patel whose name incidently
appears just below Shri L.W. Chaudhuri in Exh.R-2 anca
who has been given the same appointment of Junior
administrative grade. In the tirst place even though it
is clear legal necessity on the part of applicant to
stake claims with proper reference to juﬁiors, this has
not been done. We have tried to co-relate the matter
with reference to ,seniority list of 1991 on record an«i
set of papers provided (Supra) by respondents during the
arguments. We find that the name of the applicant
amongst the candidates whose names were sent tfor
consideration to selection committees maeting (adg|
&.12.1991, Shri Patel’s name followed Shri Chaudhuri’s
" name., We are not ab;e to see that any junior has bean
wrongly considered for appointment to IAS before the
applicant from whatever assessment could be made with
regard to papers in the 0.A. and record provided. We
cannot go into a roving inquiry as per law settled in
ghis regard. We find no infirmity in the matter. We
must montion that in the interest of justice, we allowed
M.PLSES/2000 and M.P. No.650/95 for condonation of delay.
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In view of the detailed discussions made above,

we are not convinced that any case has been made out for

providing the reliet/s

in the O.A., or for

intertering in any other manner. This 0.A. 1s therefore

dismissed, with no orders as to costs. -

S
{ 8.L. Jain )
Member (J)

. B.N. Bahadur )

Member (A).



