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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

Original Application ﬂJ. 1048/1995
Dated this_OJUvDay of | June 2009.

éM Tune., LZouo),
Coram: Hon’ble Shri B.N. Bahadur, Member (A)
‘ And

Hon"ble Shri S§.L. Jain, Member (J)

Shri Ainsley Braganza

Geographer in the Directorate
of Cencus OQperations,
Maharashtra,R/a: Range View,
Tth Road, Santa-~cruz (East)
Mumbai 400 @55

..... Applicant

{Applicant represented by @ha‘V.N.Velankar, Advonate)

vs.

Union of India through

1. The BRegistrar General
Kotah Hounse Annex
2~A HMansingh Road
New Delhilldd @11,

s e e e e =

. : ;
2. Director of Census ;
Operations Maharashtra,
having his office at

Exchange Building, 2nd floor §
Sprott Road, Ballard Estate |
Mumbai 400 ©99338. '

ERERE Respondents

; .
(Respondents represented by Shri R.K.Shetty, Advocate)

|

QRDER

Y
[Per B.N.Bahadur, Hon ble Member (A): -

seeking

This is an Application filed by SBhri Ainsley Braganza,}*
S
=

95\

I

1 v 1
: ;

a) The impugned decision of respondent No.l nob l

the relief frow this Tribonal as follows:

to count the adhoc service of the applicant prior
to regularisation for seniority as well
i

eligibility for promotion be qubshed and set

aside.

BE .
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al) Alternatively this Hon?ble Tribunal Dbe
pleased to declare that thej applicant was
entitled to regularisation o% his service with
retrospective effect from thé initial date of his
appointment, i.e. from 1—9—198@ and be further
pleased to direct the Respondents to forthwith
revoke the order dated 15th September 1992 at
Exh. A-6 and issue a fresh oréer appointing the

applicant on regular basis ?ith effect from

1-9-1984.

b) The final seniority 1list of Geographers
accompaying letter datd 14.6.19%5 be quashed and
set aside gua the placement: of applicant at
Sr.No.21. 1

©) The respondents be direc?ed forthwith to
place ‘the applicant at Sr. lNo.S in the final
seniority list of Geographers/ Cartographers as
on 3.9.1993 and consider him fdr promotion tothe
post of senicr Geographer as consequential

i

relief. E
d) The respondents be directed té give the
applicant as deemed date of prqmction tothe post
of Senior Geographer the daﬁe on which.hthe
officer at present at Sr. ﬂo.ﬁzin the final iist
Shri T.5. Khadatkar was promoted.

e) Cost of this application be  awarded to the

applicant.

'@ ' ‘ .3/
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f) Any such other and further reliefs be granted

to the applicant as this Hon ble Tribunal deens

fit.

2. The facts of the case as, putforth by the applicant, are
that after passing BA {(Geography) from Bombay University in 1977
and MA in the same subject with first! class, in 1979, the
Applicant was sponsored by Employment Exchange, and after a

written test and interview was appcinted as

Geographer/Cartographer in the Directorﬁte of Census Operaticon,
Maharashtra, with effect from 1.9.1984 infthe Pay Scale of Rz.5580
-~ 908, This appointment was adhoc and ;emporary (Ex.A). The
Applicant’s grievance 1is that when éven after five years of
service, his appointment ‘was  still adhoe, he therefore
represented for being declared regular Jide.représentation dated

7.2.1986 (Ex.AZ2). He received a reply| dated 22nd May 1986,

rejecting his request but also stating that he must qualify in
the examination of 55C before regularisaéion (Ex.A3). |

3. The Applicant goes on to explainsthat after hearing thét
scome others had been regularised, he |again represented to the
authorities in April, 1987, but no reply!'was received. He - was
ultimately regularised with effect from 15.9.189Z, and in the

i

same order it was 'stated that the aéhoc service w.e.f 1.9.80
would be considered for purpose of seniority and eiigibility for
promotion.
4, The respondents have filed a written reply, in which it

is stated that all Cartographers/Geocgraphers have been given the

same treatment and that Seniority List dated 1.8.1991 was merely

W/ | : L 4/-




~4- , 0.A.1048/95

"a provisional list of Senicrity. The adhoc services of applicant
in the poat of Cartographers has not been taken into account for
purposes of fixzation of their Seniority. It is stated that
Applicant was appointed on a purely adhoc basis, and since
regular appointments are made only in accordance with Recruitment
Rules there was no commitment, on the part of Respondents, for
providing regular appointment to the applicant. It is, further
averred that Applicanﬁ haé to compete with others, when
notification for regular appointments %e the grade were issued.
Another averment made by Respondents in the written statement is
that the representations of aﬁplicant were in grievance of non
regularisation whereas the present bA is for senicority. It is
further stated that finalisation of Provisional Seniority List
was done in consultation with Departmeht of Personnel and, as per
their advice the adhoc service iz not counted, for.purpases of
senicrity and promotion.

5. The respondents fufther explain as t¢ why the decision
for providing seniority by counting pericd of adhoc service was
subsequently changed in view of a decision of Hyderabad Bench of
this Tribunal, in respect of Cempﬁtoré in the Respondent’s

'Qrganisation. The Respondents assert that they are bound by the
advice of the Department of Pefsonnel hn this regard. ‘

6. We have heard +the learned Counsels on both sides. The

learned counsel for the Applicant took uz over the facts of the

case, and first took the point relating to discrimination in the
cazse of the épplicant. She cited the case of Ms.Suman Gupta and

Shri Prem Chand, who was similarly placed, and took the help of

. L&/~
/
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the statement at page 21 to show that |whereas Suman Gupta and

Prem Chand were also adhoc appointees,| and were appcointed almost
at the same time as the applicant, th%y have bean regularised
with effect from 23.8.1988 and 26.8.f98@ respectively. Learned
Counsel argued that this was a case of hostile disecrimination.

7. The learned Counsel further made the point that there is,

|
firstly, no categorical PRule or Law against regularisation as

such and tocok support from the case of Direct Recruit Class 1T
Engineers [AIR 1998 8C 16871 1t was fu}ther argped that the faet'
that regularisation was provided to S%ri Prem Chand and Ms.
Suman Gupta were clear indications of hbstile disecrimination. 1t
was stated that these +two were war&ing in the Head Office in
Delhi and perhaps this was the reason that they were able to get
regularisétion several years ahead iof the applicant, although
they are similarly situated. |

8. Learned Ccunsel for the Applica%t stated that althoush
reliefs were asked from the date of Fppointment these cbuld be
made available from the date of regular?sation now given. t? Pﬁﬁe
applicant. The Learned counsel also st}enuously sought to igvoke
the principle of promisory estopel, ahd said that once an ;rder
has been issued providing the applicant the benefit to the éffeet
that adhoc service will count.for purpo%es of seniority (Ex.A-6),
this cannot be withdrawn by change of ' seniority in the final
list. No such change was effected for Shri Prem Chand and

N

Ms.Buman Gupta. ' : -~

be ]

-

\_‘_/__
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g. Learned Counsel for applicant also took us over the
various documents especially his repreantations made from time
to time and also those letters from the ﬁumbai Office where the
case of applicant has Dbeen recommen&ed strongly by the Jt.

!
Director of Census Operations, at Mumbai;( Ex.A-7). 1t was also
f

argued that no opportunity was provided to him for appearing at

i
an Examination as suggested by the Govt.; itself.

19. Learned Counsel for the Respondents reiterated the stand
in his arguments, that since the perioq of Adhoc appointment

cannot be considered for any benefits;there is no case for the
1
applicant. The Department of Personnel had clearly advised

against counting of Adhoe period foﬁ seniority and this was

reflected in the subsequent decision of Govt. }

11. On the point relating to discrimination, learned counsel
argued that regularisations in the case of Frem Chand & Suman
Gupta was made on 4.6.1983 and the law is cﬁanging, and no
benefits can be given de hors the pro?edures; envisaged. In

A

response to a query by us, it was admittéd by Counsel for
i\

Respondent that no opportunity for appearance at "an Examination

was provided to the Applicant. Similérly, to a question as to

LS

why Applicant’s case was not considered glong with the aforesaid
Prem Chand and Suman Gupta, no convincing answer was forthcoming.

Learned Counsel however, took the support of the case oﬁ’Lmvinder
Bathia [ (1998) 2SC SLJ 1327. ’ o

12. Learned counsel further took the defence that‘ihere was no
b

estopel against law and depended in thefcase of Azhok Kﬁm&r £998)

(3) AI SLJ 5C 3@].He argued that in any case, the ongition in

»

respect of Ms.Suman and Prem Chand i cannot be uﬁﬁeétled now.
Learned Counsel stated that the Judgemeﬁt of Hyderabad CAT could

rk}fsﬁ [ LT
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not be the basis for providing any benefit. Counsel for
[

Respondent also tock support of the case of Valsa Kumari [
(1999)(2) BC SLJ 187, he argued that unsettling things now would

creat complications.
' |

13. In a short reargument Learned Counsel for Applicant defended
her casze on the point of limitation and stated that the applicant

was not guilty of delay and 1atc§e5 and he was constantly

representing his caze from time to time. Importantly, his caze

Bas been recommended by the Mumbai Cffﬁce as can be seen from the
documents on record. i

14. The first and important point thaé is evident from the facts
in the case is that there has been e¢lear discrimination against
the present Applicant. vis-a-vis Prem&hand and Suman Gupta. Ho
convincing reason has been advanced ?y Respondents or set forth
even at the time of arguments, beyond a feeble attempt made

during argument but with no substantfal justification. In fact

it is a clear position that there has been hostile discrimination

against the Applicant. In the reply filed by Respondents in

March, 1896 an assertiion of intendedireview of the case of Prem
‘

Chand & Suman Gupta was indicated but this has not ?een done.,

15. It is an admitted position that there is no law or ruls
! S

per s= against regularisation, and that each case will need "to be

: , | ,
viewed on its merits. . Here, the Respondents have provided
regularisation +to two persons who werq similarly placed with the
only difference that these +two were posted in Delhi, which

+

f%ay/g, | | i . ....8
,,//”’/’/’
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cbviously can be no ground for differential treatment. The
Applicant was asked to appear for qualifying examination but, for
long period of time no such opportunity was provided tohim,
although such an opportunity was provided by the Calcutta Office
to another person. In this context, what is also helpful to the
cagze of the Applicant 1is the factbthat there iz a common All
India Seniority and all decisicons are Qaken by the Headquarters
in New Delhi. It iz not as if theré is different senicrity in
different regions in the country. |
16. We have alsc considered the arﬁument made at length about
the reason for the chénge in decision ]in Applicant’s seniority
because of subsequent advice hy Department of Personnel. The
mere stand that Department of Pers&nnel’s advicg has to be
followed cannot provide an overridiﬁg factor of support.to the

i

Respondent Department. The Responﬁenﬁs have issued orders for

D

providing seniority to the Applica&t conciously and have later
gone against their own decision.
‘ /
17. In regard to the argument relating todelay and laches,
taken in this case, we note thaé the Applicant has Dbeen
constantly agitpating the matter. No% only tha@; but there are
strong letters from the Head of the:Bémbay Office of Respondents,
written by Senior Officers, reco¢mending the case of the
Applicant giving Jjustification. These letters were strongly
reliea upon for support on behalf of the Applicant, and are
available on record at pages 28 and 4? of the paper book. A

legitimate expectation was indsed cLeated. Further, there is a

continued suffering by the Applicant §n the treatment meted out

r—

| e




-9- OA/1848/95

to him which will have an effect on his career throughout, till
its end. The real grievance arose on 11.6.1 95 when the earlier
order of 15/9/1892 was ;{»— and hence,the Application cannet be
said to be hit by limitation/delay and iaches.

18. The Learned Counsel for the Resﬁondent had drawn support
from the case of D.S. Bathia (1998 (2) SCS5LJ 132). The ratio
decided in this case is not applicable to the case before us, as
will be clear from a reading of the judgement of the Hon'ble Apex
Court. Hence no support will be available to Respondents on this
basis. There 1is a conscious absofption in Bathia's case.
Qegarding the Direct Récruit Engineering Officers of Maharastra
cited it may be seen that the main ground on which the
Applicant’s case gain strength of one of discrimination and the
fact that even thouéh no clear Rules exists one way or the other,
the Respondentz have conciously provided regularization to two
candidates who are similarly placed. - In the case of direct
recruit engineers the question involved was recruitment from two
S0urces. For the same reasonﬂ the case¢ of Ashok Kumar cited by
Learned Counsel for Respondents also ¢annot come 16 the help of
the Respondents.

i9. In view of the peculiar facts aéd circumstances of this
case, Wwhere hostile discrimiﬁatién ﬁas been made against thse
Applicant, and where a regularisation ahd benefit of senioriﬂy’
once ordered has been changedy it will be grossly unjust to the.
Applicant not to provide him with the seniority that was prégiééd
to him and actually‘ordered at one stage. 1t is also however, to
be remembered by us that in view of the long pericd of time that
hazs lapsed, we would not like to unsettle the promotions already

nmade or benefits granted to other persons.

bt
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20. keeping in mind the facis and circumstances of this case,

we therefore allow the 04 to the extent, and in terms of the

following orders:- f
|

The letter dated :&4th June, 1995
addressed by the Registrar General and the
appended final Seniority Listfas on 30.9.1993 is
quashed, in =p far as the ﬁpp£icant is toncerned.
The communication to the %pplicant daﬁed 15th
September, 1996 {A.86), therefore, stands
rectored. Accordingly,'ﬁespbndents are girected
to provide all benefits inclﬂdinq consideration
?or promotion, seniority etc.j as per this letter
( dated 15.89.199Z. Hmwever,i no arrears of pay
etc. will be pavable to the | Applicant. .Alsn,
the case of promotion of{ Applicant will be
cg%idered only when fhé Aemf {non reserved
vacancy) comefup { or immedgately, if one exists

at present). f
i
M 2. Noe caals . |
',/”//’ ' ! /%L~/§4gdh—4/f‘b“u
S oy - ; | e
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~
(S.L.Jain) {B.N.Bahadur)

L]

Member (A)

Member (J)- , .
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CENTRAL _ADMINISTRATIVE TRIBUNAL
MUMBAT BENCH, MUMBAIL.
|
REVIEW FETITIION NO.72/2000
_ in '
ORIGINAL AFFLICATION NO.1048/95

CORAM:  HON BLE SHRI B.N. BAHADUR, MEMBER (&)
HON ' BLE SHRI S.L.JAIN, MEMBER (A)

Shri A. Braganza vosea Applciant
Vs‘}n
Union of India & Ors. cona Reapoﬁdents

4

TRIBUNAL'? ORDER _ON REVIEW PETITION BY CIRCULATION
DATED TH_DECEMBER. 2000, .

CPer: R.N,Bahadur, Member {(A)l

This Review Petition (No.?E)Ewm@) is filed in O.A.
Ne . 1048/95. We have seen the Review P%titiun filed and on its
perusal it is clear that the mai% ground raised is that the
Respondents could not produce the icopy nf an order dated
17.4.1997, during the course of hearing vand that through a
consideration of th%s Qrder) tha decision in the case will
materially change v,‘jjﬁaﬁ\gégrc{z?%stile discriWian. It
is stated that copy of this order could not be PyaEG?ZZ{E;ring
the hearing’aa it was procured from New Delhi i.e. irn. the Office
of Registrar General of India. ;
2. Going by the principles of the?Civil Procedure (Code, the
ground can be taken in Review on the basis of discovery of new
matter/evidence which, after the exercise of due deligence was
not within the knowledge of the party o could not be
produced. ... Now here the very party in whose office th&
document was available was a party in the 0.A. and that too as
Respondent No.l. The Respondent No.2 is directly under the
control of Respondent No.l. Su@ficgent time was given to file

Written Statement and the point made was one of the important

n ﬂ?ﬂ/“*
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points. By no stretch of imagination can it be said that the
dp&ument could not be produced even after the exercise of due

deligence. The other points raised] in the .R.F. specially

citations of some case law cannot becoTe the ground in a Review
: {
Petition. The present Fetitioner (Original Respondent) may well

have a grievance against the orders made in the 0.A. but this
4

!

grievance has to be agitated elsewhere and not in a Review
{

Petition. :
?
3. In consequence, this Review Petition is, hereby rejected.
4, No costs.
' : ﬁ4¢L—JL“L”J
5 | h 4
&m F il ) ‘
{S.L.Jain) _ (B.N.Bahadur) , °
)} 27
Member (J) ' Member (A)
sk




