1. ORIGINAL APPLICATION NO.898/93.

NN

Rahul Maruti Sadavarts,
-P.0. Neral,

. The Union of India through
-The General Manager,

. Divisional Manager,

. ORIGINAL APPLICATION ND,QB6/95,

. Aghok Vithal aoka1

(By Advocate Shri U.M.Jbshi)
Union of India, through

. Divigional Railwayv Manager (PRR),

. Station Manager,
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"IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, ()g<
MUMBAT BENCH, MUMBAT.

1. ORIGINAL APPLICATION NO|898/93.,
2. ORIGINAL APPLICATION NO\986/95.

Pis norcrc ol . this the 6 day of [ rpgypmy 1999,

Coram: Hon'ble Shri Justice R.G.Vaidyanatha, Vice-Chairman,
Hon’ble Shri D.S.Baweja, Member(iA),

410101 Budhajanawada,
Taluka Karjiat, v
District Raioad. rjz/fi. Applicant.,

‘ Y.
(By Advocate,§hri D.V.Gangal)

Ve,

Central Railway. ' et
Bombay V.T.

(\

Tfﬁ Respondents.

Central Railway,
Bombavy V.T.

(By Advocate Shri S.C.Dhawan).

Buddha Colony,

C.S.T.Road, _

Keru Sukhdev Barve Chawl,
Near Anjuman Hiah School,
Kuria, '

Bombay - 400 070, . Applicant.

/s,

The Genaral Manager,
cantral Railway, Bombav V.T,

Bombay V.T.
Cantral Railwav,

Kalyan.

(By Advocate Shri R.R.Shatty)
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(Per Shri Justice R.G.vaidyanatha, Vice-Chairman
!
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These are two applications filed by the applicants urder section 19 of

- ——— ——

)

the Administrative Tribunals Act. 1985. The respondents havlle filed recly

opposing both the applications. Since common question of I%w arises in both

these caseg, thev are heard tooother and they are being disébsed of bv this

We have heard the learned counsels aooearing)for the applicants

I
I

!

common order.
and the learned counsasls for the respondents,

|

2. in 0.A, 888/93, the applicant is seeking a directioh to the

respondante for compagccionate appointment and consequential reliefs. His case
! 3

is that he is the son of Maruti Kamlu who was a Railwav employes and he died

in harness on 4,.10,1975 due to burn injurv sustained in a Frain accidant. The
applicant’s mother Smt.Charabai applied for compassionate %Doofntment, but she
was not selected since she failed in the medical examinatibn. this was in

1983. AL that time the applicant was a minor and aced about 12 vears. After
' r

the applicant attained majoritv, he made a formal application for
- |

compassionate appointment by letter dt. 5.7.1989. It is ?1so stated that the

aop?icaht’s father had two wivas viz, Smt. Anusyvabai and %mt.Charabai. Tha

sacond wife Smt,Charabai had five children inciuding the %policant. The

family hags no income except gx-gratia bension of Rs.250/-ﬁ The familv is in
|

distress circumstance, the familv therefore, deserves cowpassionate appoint-

ment. The respondents have now rejected the reauest of the applicant Ffor

compassionate appointment by letter dt. 5.7.1888, Accor?ing to tha appiicant

the reiection of the applicants claim for a compassionate appointment is

arbitrarv and violative of Articles 14 and 16 of the ConStitution of India. He
J

wants that this reiection lettar dt. &§.7.1989 be auasheq and the respondants

!
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should be directed to consider the case of the applicant for cbmpassionate
appointment. |
3. In the reply, it is stated that the application ic highly belated and
the applicant is not entitled for compassionate a?pointment‘when his father
died as long back as 1975, Since the applicant ié the con of the second wife
of the deceased emplovee and since second marriagé has not been performed with
the permission of the Railway Administration, the applicant cannot get

compassionate appointment being a son of such a second marriage. It is also

stated that the first wife of the deceased Smt.Anusuvabai had applied for

T

compassionate appoiniment and she was called for ibterview. but she did not
turn up. Then the second wife applied for comoassionate appointment and
though she was not lewallv entitled, but by mistak% the administration gave an
fer of apooinfm;nt; but she could not be apoointéd gince the was found
medically unfit, Therefore, the question of againioffering appointment to the
applicant on compassionate ground does not arice, (It is denied that the
family ig in distress circumstance. That the reque%t of the appiicant has
bean rightly rejected by the administration. It jgitherefure, praved that the
application be dismissed with costs, 2
4, In O.A, 988705 the applicant hac aporoached?this Tribunal for getting
an appointment on comspsssionate grounds. It is st%ted that the appiicant’'s
father Vithal A.Sapkal who was a Railwav emplovea died in harnaess on 24.6,04,
Hig father had two wives viz, Smt,Apandibai and Smt.?axmibai. The applicant
is the con of cecond wife Smt.Laxmibai. The applicant along with his mother
gave an application for compassionate aopointment. b?t the Raiway Administra-
tion has reiected the application on the ground that ha beiny the son of the
second wife he is not entitled for compassionate appéintment. It is stated

: 1
that the familv’s economic condition is not good and the family needs
|

|
1
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compassionate appointment to the applicant. The family is|/living in penury
and without any means of livelihood. The Rule of the Railway Administration
i’ that the son of the sacond wife is not eligible for appointment on
compassionate grounds is unreasonable} arbitrary and viola#ive of Article 14
of the Constitution.of India. It is further stated that aFcording to Hindu
Marriage Act, even the son of a bigamous marriage is a leJitimat child for all

|

purposes ahd therefore whan the applicant is the legitimaﬁe son of his father
under section 16 of the Hindu Marriage Act, he is entit1e& to be considered
for compassionate appéintment and rejection of his claim on the ground that he
is thé son of a second wife is bad in law. Thare cannot ée ény discrimination
between the childran of the two wives of a Railway emp?uy%e On thege arounds
the‘applicant prave that the Railway Board Circular dt. 2[1.1992 be struck
down as ultra vires of the Constitution of India and HxndL Marriage Act and
consequently the rejection order dt. 11.1,1995 be ouashed ang a direction be
given to the respondents to appoint the applicant on compassionate grounds.
5.  In the reply it is stated that applicant is not ertitled to get a job

|

on compacsgionate grounds, cince ha ig the gon of the secﬁnd wife of the
deceased. It ic stated that unless the second marriage s performed with the
permission of the administration, the children of the segond wife are not
entitled to any compassionate appointment. The resbonde 1S are justifyihg
their stand on the basis of the Railwav Board Circular which is challangad in
the C.

After the aQothanf amendad the 0A makina alleua .ions regarding the

framed with & best

Circular and adding a prayer to quash the same, the' esp%ndents have filed a
sur-reicinder stating that the Circular dt, 26.1 1092 waL

interest to encouraga monogamy and to discourage blgamou marriagas. In fact,
no compassionate appointment is given to any parsons in the Railwavs if the

deceased employee hags undargone second marriaage during the life time of the
N

———
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first wife. That the Circular is perfectly legall and valid. Thé allegation

that the Circular is uitra vires of the provisions of Cqbstitutfon énd'the

provisions of Hindu Marriage Act are denied.

6. IA the 1ight of the arguments addréssed before us and on the basis of

the pleadings, the oéin55that fall for detarminatjion in }hgse two cases are ac

follows :

(1) Whether the Railway Board Circular dt] 2.1.1992 is illegal and
void aﬁd Viable to be quashed?

(2) Whathar the applicante in these two cases have made out a case for
compassionate appointment?

(3) what Order?

- Point No,1 :

, In thq original scheme of coﬁoassionate aooointmgpt the worqgused were
| that the widow, son or dauvghter ig¢ entit1eb for compassionate appointment.
The impygned Circular dt. 2.1.1992 by way of clarifiication says ;hat in case
the Railway emplovee whila dving fn.harness Teaves more than one widow, then
second wiqowvand'her cﬁi?dren are not entitled to be censidered for | d
compaésionate aooéintmént unless, the administration has permitted the second
marriage in spacial cifcumstances. taking into account the paersonal law.
fhe applicants before us are Hindus. After the Hindu Marriage Act,

1955 bigémy is orohibitéd and made ouniéheb1e under the Act. Bigamy is
punishable.dnder‘séction 494 of the IPC. The secoﬁd marriage is deélared as
vofd under the Hindu Marriage Act, | | -

}The 1earned counsele for the applicants subinitted that‘th0ugh'secondl'
marriags is void énd i1legal, the children bofn to the second wifg’are 1ot

. A
illegitimate. It is true that by legal fiction the children of the gcecond*

IS

v
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‘_made certain provisione not only contrary to Personal Law,

government service and no government servanty can marryl & second wife aftaer

..6..
fov|AuJ'J
marriage are deemed to be legitimate children as otolded in section 16 of the

Hindu Marrvage Act and thev can even succesd to the.propar Jies of the parents

but'not others., We are familiar that under Hindu Law in t o case of ancestral

properties or joint familv properties the son of a member|of joint fam11y is

© e g e e e~

entitled to get riaght bv birth. 8ut qec 16 of the Hindu M rrlage Act does not

give property rights to the chwldren of second wife in the Jeint family
eAn
propertiec or ancestral properties, but however, theyﬁc?aim share in the

parents estate.

8. It was'a?guéd“ﬁy the learned counsel for the aoolﬁcants that when

under the Personal Law the second wife’'s children are madL legitimate, how can

g e

the Service Law make a Rule in violation of Parsonal Law and therafore the ‘ o
pérticuIar circular which offends the Personal Law of the applicants is bad in
1ay. In bur view, this aroument hasAno merit since Service Law has nothing to i
do with the Personal Law. We will presently point out that Service Law hag

i but also contrary.
to fundamental rights guaranteed under the Constitution If India,
9. . One of the Conduct Rules in Government Ruylec”ic that no person having
-a second wife can be appointed in Government Service. If a person in service
marries a second wife then‘disciplinary action can be tgken against him and he
can be removed from service. Therefore, this provision|in Servige Law that no

. . R ., ' R
person can be appointed havino two wives living at the time of joining

joining service, It may be that a person professing t Religion of igclam may
marry four wives at a time undar Personal Law, but whan he comes to Government

Service if he has two wives livipg, he is not entitled|to be appointed in

” e

e
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government service or if having one wife at the ﬁime of entering into

. . Lo . ‘
government service, he marries again, then he w11g lose his job. Therefore,

wot
the service rules can certainly make provisiong w%ich are/jn conformity

with & Personal Law. \

10. Similarly, under the Parsonal Law of Hind&s. in particular Hindu
Succession Act, when a Hindu dies, his son, daughéer, widow, mother and some
others are made ac Class-I heire and entitled to get the Estate of the
&\ deceased in equal shares. But, if ;;6 go to the Service Law, when an official
(f\m dies, only his.widow is entitled to Pension and other heirs like mother of the
\\\

deceased or children of the deceased are not entitied to any share in the

Pension during the life-time of the widow. Simila&ly. tha widow alone will be

exclusively entitled to the gratuity amount. Thergfore, the Service Rules can
be different from the Personal Law of the Government Officials.

11. In the Conduct Rules in the Central Civil Services (Conduct}
Rulec,1964 there are manyv Rules which are contrary Eot only to Personsl Law,

LAV AT R
but also to Fundamental g!

For instance. averv Citizen of India has a Fundamental Right to havae

1

any viow ang join anv Political Party he wants, But|, once the Citizen joinsg

government service,as per the Conduct Rulesg, in particular, Rule 5{1) no

Governmant servant hat a right to join & Poiitical Party.
Similarly, under the Fundamental Rights everl Citizen can own or
conduct or participate in the sditing or managing of |anv Newspaper oOr othef

Periodical publication. But, Conduct Rule says under| Rule 8.1 that no such

RIS SR

activitv can bs done bv a governmant servant official| except with previous

sanction of the Governmant, | 1

\
Everv Citizen of India have a right to criticjze tha Governmant and *

l ~
its poligies. But, such a freedom is not given to a govermment servant under

\ | .

— e — ———




Rule 9.

Every Citizen of India has a fundamental right to do any trade or .
business. But, a government servant under Rule 15 has been prohibited from | '
engaging in any trade or business. f ;

There are restrictions on a government servant in purchasing or

acquiring movable and immovable properties and disposing of thoe same except in

certain circumstances with prior permission or prior intiiation to offici31§

superiors.

Then, we come.to Rule 21 which clearly says that no government servant

shall enter into second marriaoe when the first spouse is 1iVing. Then there

is a proviso which cavs that even if second marriage is permissible undar the A

Parsonal Law'(like Muslims) he shall not undergo a seconJ marriage without the

e

permicsion of the government,

We have only mentioned few of the restrictionslo‘ government servants .

under the Conduct Rules. There are many more restrictiors in the Rules which
may be contrary to the Personal Law or Fundamental Rights.

11. - In order to maintain discipline in the governmevt and in order O see

the governmant servant; do their work with all honesty and efficiancy cartain

restrictions on the conduct of government servant is inJvitabIe. ,
<
It is a policy of the Government that monogamy Thou1d bg:Rule, wa '
have seen how Hindu Marriaue Act has introduced monogamr among Hindus in 1855,
Even in case of persong belonuing to religions where plurality of wives are

parmitted, a government servant cannot take a sacond wife, except with the

the Government has introduced these conditions which hae stood the test of

V ' /
f

f .

’ .

prior parmission of the government. Therefore, in 6rdir to encouraus monoyamy




-~
time and not challenged so far by anybody. Therefore. certain restrictions on
Fundamental Rights and Personal Law are made in Sérvico Rules in the larger
public interest and to promote efficiency etc. in:government servants.
. If once the second marriage itself is proﬁibited irrespective of
|
the aquestion whether it is permitted in Personal}yaw or not, there is no bar
for the Government to make it as a policy that even if there is a second wife
g and children they a;€:;11owed to get compassionate appointment under the
i}; Service Rules. We do not find anv illegality if s&ch a rule is made in order

to promote and endourage monogamy and to maintain certain discipline among the
|

government servants. The Circular says that this prohibition of second widow

and childre not entitled to compassionate apoointment applies even in cases

where Personal Law allows second marriage, unless the second marriage is
‘ 2

parformed with the permission of the Govermment. But, so far as Hindus are

concerned second marriagn is prohibited by Law and js an offence undsr section
494 of the IPC and in such a case if the Rule makers provide that second

widow angd her children are not entitled to compassionate appointmant, we

v

cannot find any illegality in the said.rule. We are not for a momant

concernad whather the children of the second wife is%legitimate or

illegitimate because even whon second marriage is permissible in Personsl Law

this rule applies.

|
13. The learned councel for the applicants stronaiv placed reliance on a
1

decision of the Patna HWigh Court reported in 1698 (2)! (Administrative Total
Judoments) 464 (M/s.Bharat Cooking Coal Ltd. and Ors. Vs. Uijawal Kumar Rov

and Ors.). No doubt, in that case the question was whether an 1l1lasgitimate

i

son of a deceased emploves ic antitled for compassionate appointment., 1In that




..1 0..
casé. it was a case of Private Company where the rule was that "a widow,
son, unmarried daughter and adopted son™ are entitjed for compassionate
appointment, but the company did not arant compassfonate apointment for an

illegitimate son, It had not framed any rule on that poipt, but we have héra

I

the Railwav Circular dt. 2.1.1992 which prohibits compassionate appointment

i
for the second widow and her children, In fact, the wordJ mentioned is only
son, but the Rule did not mention anvthing to exclude an J?)egitimate gon. We
have already seen that though the second marriage 55 void|in Hindu Law, his

children of second wife are made 199itimate;since the Rule did not exclude an

|

illegit imate soq, The High Court observed that thé Rule Eannot be interpreted
as excluding illegitimate children, But, in the present c%se there is a IS

i,

specific rule which probibits second widow and children jrom gettino

compacs ionate appointment. The question of vires of a rule did not arise for
consideration in the said decision., They were only intelpreting whether the

. . U N wphe o
word “son” includes apleastsmate con or not, There was no rule prohibiting an

|

| ,
Ryt ig‘the precont cace the Railwav Circular clbarly/pr0vides that [

illgoitimaie son from gettina appointment.

irrgspactive of the Personal Law, the second wife's children are ol entitieg |
for compassionate appointmant, Wo have alreadv pointad out many circumsiances
to show how Service Law can be different from not only rersonal Law. but also = %

f

Constitutional [aw,

1.1962 is parfectly
_ | o
valid and justified and it does not suffer from anv illegalitv., No csse is

Hence, we hold thatthe impuyagned circular gt. 2,

" ——

T

made out for quashing the said circular. Point No.1 iﬁ ancwarad accordingly,

* ——

14, Point No.2 :
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|
Admittedly, the two applicante are the c?ildren of the second wife of

!
the deceased. In view of the 1992 circular, the% cannot be considered for
. . | .
compassionate appointment. Hence we nead not go to the merits of the case to
|

find out whether they have made out a case for cobpassionate appointment

|
when. according to law the children of the second Qife cannot be congidarad

_ |
for compassionate appointment. Point No.2 is ansd@red accordingly,
15.

|
In the recult. both the applications (O.A.?QBXQB and 0.A.986/95) are
.. . |
herebv dismised. NoO orders as to costs. %

|
|
1
E

(R.G.vaIDYANATHAY '° 7 ' |
MEMBER(A)
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