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BEFCRE THE CENTEAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH

0.A.NO: 642/95
Delivered  tnis the _ 777 day of D erembevljis”

HON'BLE SHRI i.R.KOLHAT{AR ,MEMBER (A}

Krishna Baburao Pawar,
C-35/08, P & T Quarters,
SAHAR Bombay - 400 O99.

(BY ¥r.B.Ranganathan for
Mr.S.R.Atre for the
applicant.) .+ Applicant

=YerSUSe=

1. The Chief Posgtmaster
General,
Maharashtra Cirdle,
G,FP.C. Bombay - 400 001,

2. The Director of Postal
Services,
Bombay (City) Region,
G.F.O. Bombay - 400 QO1.

3. The Welfare Officer
0/0 The Chief Postmaster
Maharashtra Circge,
G.F 00-
Bombay - 400 COl,

(BY Mr. 5.S.Karkera for
M., P.M.Pradhan for ,
the respondents.) , .. Respondents

O RD E R .
fPer M.R,Kolhatkar,Member(A){

In this O.A. u/s. 19 of the A.T, Act
the applicant has challenged order dt. 9-11-1994
Annexure A-I to the applicant. This order which

gives a list of 26 people including the applicant..

»

at Sr.No.3 recites as below =

"Dyring the course of surprise checks of -
following quarters in RT Colony, Sahar, 1,
Bombay =99 on 23~7=-94 it is found that

outsiders unauthorised persons.are staying

/iﬁia in the quarters without any approyal from
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from this office. The rules of allotment

of PRT Qtr. do not permit such unauthorised
occupation of Govt. accommodation i.e. RRT
Qtr. by unauthorised persons. The allotments
of quarter in the favour of following
allottees are cancelled w,e.f. 23-7-94 i,e,
date of checking and penal rent is charged
for violation of allotment rules @ enhanced
rate.

All allottees should therefore vacate the
quarter within 60 days from the date of
issue of this letter failing which eviction
proceedings will be initiated against them to
vacate the Govt. Accommodation without

entertaining any correspondence which may be
noted, "

The applicant states that he has been staying in this
e~ Tamidyi
quarter since 1988 and he is residing in rgggﬂ5§§m§§g§gzﬁgg
The allegation in the order that he had sublet the
guarter isfalse. In the month of July'94 a friend of
his came down to'Bombay for medical treatment and
was allowed to stay'élong with him for ab0ut‘a week,
On 23-7-94 the applicant was on leave for some familvy
work whaén the officers visited the premises behind
his back and obtained certain statement from the
applicant's son and daughter and also questioned
his friend Shri Antony. The‘applicant_is_not aware
as to what statement were taken nor was_ég?:l'en any
showcause notice and the allotment of quarter was
cancelled on 9-1;-94 with retrospective effect viz.
23-7=-94 and he was also asked to pay penal rent

from the same date and to vacate the quarter within

sixty days. The applicant states that recovery of

penal rent was started in September'94.He made a

0-3/-



representation on 17-11~1994,at Annexure A-IV,page 20.
This representation states that no one else stays

in the quarter and his ration card, CGS card and the
Gas connection contained the same address. Shri Antony
was @ friend of his friend, he was under medical
treatment and had come to him for rest for seven

to eight days and in this connection he has enclocsed
a certificate dt. 31-7-94 from Dr.Harish N.Bhatt
regarding Shri Antony being under his treatment

for Asthma & Bronchitis and his being recommended

rest for 15 days from 11-7-94, He followed up
this by another representation dt. 31-12-1994 in
which apart from other submissions made earlier

he stated that he was not aware of the rules

regarding permission to be taken fromr the department.
The applicant has also enclosed correspondgnce

entered into on his behalf by the Union, iﬁe gist

of' which was that the Welfare Off icer wés biased

and was taking‘action against innocent people like
the applicant buﬁ'employees-who acted as agents for
subletting quarters wegiigggf Egég? The applicant }
states that rules regarding consequence of breach

6f rules and conditions are ébétaihé@ Enﬁ%

under
and although/the said rules the employees are made

liable for penal rent as well as cancellation of
quarters in the event of subletting the same cannotjbe
done without affording the applicant a reasonable
opportunity to prove the chargesjgzginst him,

The cancellation is also malafide and as such
arbitrary, illegal and bad in law., The relief sought

by the applicant is to quash and-set aside the impugmed
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order dt. 9-11-1994 and to direct the respondents to
refund forthwith the amount of penal rent recovered
from the s8laTy: of the applicant with 18% interest

and any other orders.

2. Respondents have opposed the O.A.

According to them during the course of a surprise check
carried out by the respondents on 23-7-94, thrgee persons
were found on the premise{viz. the son Dilip, daughter
Sangita and one ir.Antony. Mr,Antony rfused to sigé the
statement. Regult of the checking was: "Unauthoris ed
sub-tenant exists.Shri Dilip Pawar waé very rude and
reluctant." According to the respondents Shri Antony
was @ business man of about 26 years; The applicant was

bound to take necessary permission from the department

before he allowed 2n outsider to enter the premises,

Shri Dilip Pawar is major and well educatéd. and
understood the questions put while giving replies.
Therefore,the question of giVing any showcause notice
to the applicant does not arise. Aceroding to the

respondents the applicant's wife is serving in

Nityanand Nursing Home which belongs to Dr.Haresh N,

Bhat and?thereforeehe managed to get the certificate
for Mr.Antony from Dr.Haresh N.Bhat., According to
the respondents the spot checking by itself is
construed as enquiry and action was taken ;gainst

the applicant in terms of SR 317 (B) 21.

1
3. In hisrejoinder the applicant has

contended that the spot checking was done in his

absence .His son and daughter know very little English
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and therefore did not understand what they signed.

No statement of any kind whatsoever made by Antony

is available., Nothing is stated in report about Antony
being a businessman. The son and daughter were forced
to sign documents without knowing the contents thereof.
It is the fact that applicant's wife is serving in
Nityanand Nursing Home but it does not ipso-facto

take away from the evidentiary value of the certificate

given by Dr.Haresh N.Bhatt.

4, The applicant has relied on the case of
K.K.Vijayan and another vs. Collector of Central
Excise,(1987) 2 ATC 567. In this case a complaint

was made against the applicant 1 and 2 that they

were not actually occupying the Govt. quarters and
Inspector of Central Excise was ordered to make an
enquiry. At the time of Inspector's visit a third
person was seen in the quarter and she made a

statement that the quarters were in the sole occupation

of her husband and herself. He reported accordingly

-and on the basis of this report, an o der was passed

asking applicant No.l to vacate the quarter within
two days. The argument advanced on behalf of the
applicant was that a regular departmental enquiry
wds not held and the impugned order would be b;d.W-
The Tribunal did not accept the contention becausei
Tribunal found that a domestic enquiry was in facét
conducted. The record shows that a notice was issued
to the applicant, He was permitted to file his reply.
The Inquiry Officer was examined amd the applicant

had cross examined him. No other witness was examined

4”R¥if9 the contention that since the report was signed
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by the sub-tenentlthere was no need to examine
any other witness‘was accepted by the Tribunal.
The Tribunal confirmed the order with some relief
as to the extent of payment of standard rent.
The counsel for thekwprIEipb tzarques that this
case really shows that holding of a domestic enguiry
is absolutely necessary before t& ing =zction
having the civil consequence$as in the present
case.
5. The respondents would contend that the
which

terms and conditions of allotment/are to be seen at

™ | page 19 of the applimtion clearly incorporate
relevant conditions,one of the conditiongis that
sharing of the premises wi{hout the prior @pproval
of the office‘is not permissible, sub~latting is

strictly forbidden. Further condition is that any

person/or officer authorised by the allotting authorlty
on his behalf will be atliberty te inspect the premises
on any day between sun rise and sun set. '?hus it was
in terms cﬁ‘theée terms and condltlonjgggzlnspertlon

.} was conducted and on the basis of the inspection action
was taken in terms of SR 317(B) 21. The r95p0ndents_ have
further stated that the action which has been taken.
by the department is in terms of SR 317(8)2_19(1)&(2)
and if the applicant would not vacate the quarters
within the notice period eviction proceedings could be
initiated under the P.P.Act. No such eviction proceedings
under PP Athbég'been initisted because of the perdency

of the case in the Tribunal. Let us consider the relevant

#_ SR 317-B-21 which has been relied upon by both the parties.
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"3,R,317-B-21,{1) If an officer to whom a
residence has been allotted unauthorisedly
sublets the residence or charges licence
fee from the sharer at a rate which the
Director of Estates considers excessive or
erects any unauthorised structure in any part
of the residence or uses the residence
or any portion thereof for any purposes
other than that for which it is meant or
tampers with the eledtric or water connection
or commits any other breach of the rules in
this Division or of the terms and conditions
of fhe allotment or uses the residence or
premises or gre permits or suffers the resia

| dence or premises to be used for any purpose
” . which the Yirector of Estates comsiders
to be improper or conducts himself in a
manner which, in his opinion, is prejudicial
to the maintenance of harmonious relations
with his neighbours or has knowingly furnished
incorrect information in any application or
written statement with a view to securing
the allotment, the Director of Estates may,
without prejudice to any other disciplinary
action that may be taken against him,
cancel the allotment of the residence.

(2)If an officer sublets a residence allotted
to him or any portion thereof or any of the
outhouses, garages or stables appurtenan}
thereto in contravention of these rules,
he may, without prejudize to any other -
action that may be taken againsthim be charged
enhanced licence fee not exceeding four times
the standard licence fee under F,R, 45-.A,

The quantun of licence fee to be recovered

in each case will be decided by the Director
of Estates on merits. In addition the officer
may be debarred from sharing the residence for

a specified period in future as may be decided
/?%5__' by theDirector of Estates.”

Y
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It is clear from a plain reading of the rule
that the Director of Estates on a finding of
fact as to subletting can cancel the allotment
of residence under Rule SR 317 B-21(1) and can
impose the penal rent under SR 317B-21(2).

It would thus appear that these rules do not

- provide for issue of any showcause notice.

CGan we therefore hold that since rules do not
provide for the same, the department was within
its right to take action in terms of the rules

without any domestic enquiry ?

6. Apart from the case cited by the

counsel for the applicant which is an authority

for holding that a domestic enquiry is necessary
before eviction proceedings by department is

taken, 1 would also 1ike'to observe that

it is axiomatic that when any action against a Govt,
employee is téken which entails adverse civil
consequences,the concerned Govt. employee must,

in accordance with the principles of natural
justice, be given an opportunity of knowing as to
what the material against him is and of stating what
he has to say in regard to the material. It ma§ be that
the rules specifically provide that it is not
obligatory on an authority to frame any formai
charge or to call any explanation of any employee.
Inspite of such a specific provision,the Apex Court

has held that they would read down the provisions

of the rule and read rules of natursal justice therein,

Jtﬂﬂh this connection reference may be made to State of U.F.
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versus Vijay Kumar TripithiATR 1995 ¢ 1130

which was a case relating to U.P.Civil Service(CiS)
Rules. The relevant rules provﬂhdthat for imposition
of penalty of Censure it is not necessary:

on the part of the authority to frame charges or

to call for explanation of the employee. The Supreme
Court read rules of natural justice into relevant
rules. In the instant case,SR 317 B{2l) is on a
better footing. than in the case of U.P. State

f———— _ e Tt o =

bec§gse the SR doesun0@:;33335g3252223359a9dka&dggg§3;c
(enguizy: e
7. We note thet there are some inconsistencies
in the factual statement made by the applicant.

In his representation made to the department it wés
stated that Antony was his frienﬁ,im:the O.A- it is
stated that Antony was a ffiend of ahfriénd. However,
this inconsistency are nof material in the face of

our finding that a domestic enguiry has not been

held as required by rules of natural justice while
taking action in terms of SR 317 (B) 21. The 0.A,
therefore succeeds and the same is disposed of by

passing the following order 3

OR D E R

0.A, is allowed.

The memorandum No,BSA-l4/Cancellation of
Qtrs./94-95 dt. 9411-94 from Department of Post,
Office of the Chief PMG, Maharashtra Circle,Bombay

is quashed and set aside so far &s it relates to the

applicant., The penal rent recovered from the applicant
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if any till the date of the ordef should be
refunded to the applicant with 12%-rate of interest
within three months of communication of this order.
Respondents are also restrained from evicting the
applicant from the quarters in question in terms

of the order 9-11-94, Regpondents are at 1iberty
however, tgﬂ;gke action against the applicant as
per rdles_ffigr holding a domestic enquiry as per
law on the basis of the checking report dt. 23-7-94

There wilibe no order as to costs.

Yo b flooy

(WK KOLBAT RAR)
Member(A)



