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Original Application No:sp4/05, 525/95, 526/95, 527/95 -and 528/95

Date of Decision: 19 )9 |
o o 058 3 D At s €8 8 8 8 4 - ?)

" Shri R.N.. Gaware..and..0thels..mcmmw-=  Applicant.

Shri P.A. Prabhakaran. fOF.. ..mem-= Advocate for
Shri M.A, Mashalle, . - Applicant.

Versus

s encean~aen

€23 ok o e WS e,

Chief Comiissioner. of Income Tax.. Respondent(s)

» “""7and others, - .
A;N ~ohri. Wadhavkar. . fOT . . mrimes s s memrn o Advocate for
Shri M.I. Sethna. o Respondent (s )
CORAM:
Hon'ble Shri, B.S. Hegde, Member (J)
- Hon'ble Shri,
(1) To be referred to the Reporter or not?&//
o ' : (2) Whether it needs to be circulated to Y
_ - other Benches of the Tribunal?

(B.S, Hegde )
"Member (J)

Chilef Commissioner of Income Tax
(Adm.) Aayakar Bhavan,
M.K. Rglad, Mumbai.
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Deputy Commissioner of Income Ta}

(Adm,) Aayakar Bhavan,
M.K. Road, Mumbai, ... Respondents,

By Advocaete Shri Wadhavkar for Shri M.I. Sethna,

D B TeE THD T ey e 12wy

~{ Per Shri B.S. Hegde, Member (J)}
Heard coungel for the parties.

2. - In all these applications the issue involved
regularisation of the quarters occupied by the
earstwhile employee, Since the issue involved

in these O.As are same, these O.,As are disposed

of by passing a common order; The details of which

are given below:

0.A, 524/95

Q@-/mmoﬂ-'_ -

This applicafion has heen filed on 24,5.95,
The applicants have prayed for interim relief to
a8llow them $o0 stay in the quarters till the disposal
of the O.A. Though the Tribunal did not give any
interim relief initially, since the reply is not
forthcoming from the respondév%s the Tribunal vide
order dated 12,10,95 " allowed the applicents to
continue in the quarter‘till the out come of the O.A,

payment of rent will be as pver rules.”™ The 0.A,

was admitted on 30,11,95. The interim relief wes
allowed to continue in the absence of the reply from
the respohdents. Again the respondents were directed
to file additional reply clarifying certgin points
during the hearing vide order dated 26.11;96. In
this case the anplibant No,2 was allowed to retire

from the post of Notice Server in I.T, Department,

ooo"snae‘
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Bombay and he was déclared " Perégggiy and completely
incapacitated for further service with effect from
7:7.93, vide order dated 14,7,93. The applicant was
granted invalid pénsion of k., 919/= p.m, Thereafter
the applicant No.l had applied for appointment to
his son on compassionate ground on 19,7.93, The
applicant No, 1 made an application for retention
of quarter in view of his son getting compassionate
appointment. The same was rejected by the respondents
by order dated 25.4.95 stating that the quarter
is deemed to have been cancelled with effect from
6.11.1994£)as he was retired on 7,7.93. Accordingly

. . was demanded
a sum of B, 44,092/~ towards rental duesp/ Thereafter .
the request for compassionate appointment;g{wzif
son was rejected by the respondents videéig&fggﬁ
dated 13.3,95, In view of the cancellation of the
quarter, the applicant was directed to make market
rent i.e, a sum of B, 44,002/~ vide QEEE§r dated
10,5.95. The applicant vide letter dated 21.7.93)
sought permission to‘stéy in the quarter allotted
to him for a further period of sii months. The same

was rejected by the respondents vide their letter

dated 25.4,95.

0.A, 525/95

e a2 A e e cy 0 oy 2

This applicétion has been filzd on 24,5.,95,
Applicant No, 2 was allowed to retire prematurely
from the post of Notige Server in Income Tax Departiment,
Bombay &s he was declared "Permently and completely
incapacited for further service" with effect from
3.9.93, The applicant No., 2 was granted invalid
pension of Rs. 1000/~ p.m. . The applicant No, 2 was
requested for compassionste appointment to his son

as LDC which has been rejected by the respondents§t>

s
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vide order dated 13,5,95, Similar order has passed

by the Tribunal whilé grantirg interim relief,
éllowad the applicant to ocontinue in the quarter

till the out come of the O.A, Payment of rent will
be as per rule," The respondents vide letter

dated 4,4,95 cancelled the allotment of quarters

with effect from 2.1./94 and directed the applicant

to pay an amount of Rs, 46,444/~ towards licence fees,

it

The epplicent has not paid the amount seo far.

Q;ﬁ;mé.%él??@

This application has been filed on 24,505,
Applicant No.2 was allowed to retire prematurely
from the post of UDC.in Income Tax Department , Bombay
@s he was declared "Permently and completely incapacitated
for further service with effect from 15,7,93, The
epplicent No,2 was granted invalid pension of B, 1500/-
p.m. The applicant No;2 was requested for compassionate
appointment to his son, The same wss rejected by the
respondents vide letter dated 13,3.,95. At the time
of invalid pension the spplicant No, 2 was of 55 years
of age, even otherwise normal date of retirement would
be 31.6.96, The applicant No.2 made % representation
vide letter dated 8.3.95. The mein contention in the
represzntation is for compassionate appointment to his
son end for regulerisation of the quarter in favour of

his son,

- ooy W @ e e T oy

This application has been filed on 24.%.95,
The applicant No,2 was éllowed to retire premsturely

from the post of Staff Car driver in Income Tax

- Department, Bombay as hé was declared "Permently

and completely incapacitated for furtter service

with effect from 18.,6.94, The applicant No.2 was
W‘.
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grented invalid pension of Rk, 1051/= p.m, The applicant

No.2 hsd applied for éppointment to this daughter

on compassionate ground as LDC, whish has been rejected
_ ide lette¥ dated 13,3,95, T

by the respondents vide letgggkgﬁéﬁg 13.3.95 he

respondents vide letter dated 4.4,95 cancelled the

a%gptment of quarter with effect from 17,10.94 and

directed the applicent to pay & sum of Rk, 1%,706/=

towards licence fees, which the applicant has not’

paid so far,

0.A, 528/95

.
D G T T e T STV A G T WD

This application has been filed on 24.5.95.
The applicént No.2 was allowed to retire prematurely
from the post of Notice Server in Income Tax Department
Bombay as he was declafed " permenently and completely
ingapacitated for further service” with effect from
3.,2.93, The applicant No,2 was granted invalid nension
of k. 1000/~ p.m. The applicant No,2 had applied
for appointment to his son on compassionate groundv
as L.D.C, which was rejécted by the respondents vide
letter dated 13,3,95, So far as these applicents are
concerned there is no méntion for retention of quarter,
Perhaps they might havelvacated the quarter after

expiry of normsl period.

In the light of the sbove, in all these O.As
the applicsnts states that they are entitled to
retention of quarter even after their retirement on
medical ground and seekihg compassionate appointment
to their son/daughter as the case may be., XAll the
applicants have been prematurely retired on medical
ground &nd having been receiving invalid pension,

The applicents mede application for compaessionate
appointment,to[iggpr son/daughter, The same was

Ce veibons
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duly considered by the respondents and rejected by the
respondents vide their letter dated 13,3,95, which
is being challenged in these 0.As and prayed( for
a direction to the fespondents to appoint the son/
daughter of the applicants as L.D.C, and to quash

the cancellation order passed by the respondents,

The respondents in their reply submitted
that the applications filed by the applicants are
totally misconceived;‘ The applicants are cleiming
plural reliefs which are not incidental and
connection with each other, they are not entitled
to any relief whatsoever, These applicafions
are in contravention of Rule 10(4) of the CAT Rules,
On this dﬁﬁhnq/these applications are required te be

dismissed., Though the @pplicants }

the deemed notice for vacation of the quarters and
arrears of rent, they could not be evicted by the
respondents in view of the interim relief passed

by the Tribunal deted 12,10,95, Which reads as below:

" Applicants Be allowed to continue in the
quarter til the out #ome of the 0.A, Payment

of rent will be as pér Rules,"

The applicants have not paid Meither the normal
rent nor the penal rent, The applicant kept quite
till this stage on the ground of the stay given

by the Tribunal., However having not paid the rent

so far it was open to the respondents to bring

it to the nctice of the Tribunal at an earlier
poﬁ%& of time. In that event of the matter, the
Tribunal would have considered the earlier stay
granted by them and whould have modified the same
in the facts and circumstances of the case; It

P
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is true that in view bf the stay order}the applicants
could not be evicted from the quarter; Further}it

is submitted that the rejection of the application
for recruitment on compassionate ground was correctly
done by following the efisting rules for recruitment
on compassionate ground, At the time of processing *
the epplication for fecruitment on compassionate
ground various factors are teken into account such

as the total number of vacancies available for
recruitment to such pogts, in this case the post of
LDGC, the total number of applications pending
visea=vis the vacancies available, n§é§§§3of
applications in "died in harness" cases and number
of applications in voluntary retirement on medical
ground, If the appointing authority is fully
satisfied that there is immediate need to provide
for employment otherwise the family'will not be able
to meet the financial érisis, In the present case
the sole purpose of making an application for
recruitment on compassionate ground was not to seek
immediate financial assistance but to seek relief of
continuing the quarters allotted to the retired
employee on medicel ground even after his'retirgment.
At the time of considefing the cases for recruitment

on compassionate ground the comparison is made in

respact of the finencial position of various applicants

belonging to the same lot and taking into account the
number of vacancies available in that particular post
only those cases were the most urgency from finencial

point of view is there only such cases are considered,

£
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The applicent$ prayer for compassionate appointment
to his son/daughter was considered under the relevant
rules and the same was not found to be justified,

The guidelines given in the Swamy's complete Manual

on Establishment and Adminis tration wherein it is

stated - only in exceptional cases where department

is satisfied that the condition of the family is

indtgent and is in great distress, the benefit

son/daughter of fa_Gevernment servant retired on
medical ground under Rule 38 of Central Civil
Service(Pension) Rules 1972, Initially the
appointment of son/daughter of an official was
permitted in the cases of death only. Subsequently,
rules were amended to extend this benefit to the
case of those officials also who have been
incapacitated before reaching the age of 55 years,
It cannot be stated @hat all the applicants are
incapacitated mentslly or otherwise, Thereforg,

the provision for giéing employment to son/daughter
on an incapacitated pgrsbn was not intended for
eaveryone who took volhntary rgtirement/thus before
reaching the age of 55 years with a view to s;cure
employment for his son/daughter, In support of their
contention the respondents have relied upon various

judgement of'the Supreme Court which are given below:

IJ (1994)27 ﬁIC 174 <Life Insurance
Corporation of India V/s, Asha Ramchhandra

Ambekar(Mrs) and another, ¥

The High Courts asnd the Administrative
Trkbunals cannot confer benediction
impelled by sympathetic consideration.

The courts should endesvour to find out

y_— eee9eis
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whether a particular case in which sympathetic
considerations are to be weighed falls within
the scope of law, The Hardshbp of the
candidate does not entitle him to

compassionate appointment dehors statutory

provisions,

I, 1996(4) SCALE 100 = The State of Bihar

and Ors, V/s, Samzuz Zoha etc., Wherein

the Apex Court has held that it is not in
dispute that there is no right vested in
FS the caendidates for particular appeointment

on compassionate grounds. The State had

Y

taken policy decision to appoint all the
candidates irrespective of the qualifications
as Class‘IV post and, therefore, the
committee consisting of the Secretasry, Addl.
Secretary and the Régistrar met and decided
the principle thst all the available posts
in Classjlv should be made available to the
A | candidatés in the awaiting list for
w appointmént on compassionate grounds.
The High Court, therefore, was not justified
in issuing directions in all the cases for

appointment to Class IIl post.

III.  1996(1) SLR 7 - Jagdish Prasad V/s,

The State of Rihar & Anr. Wherein the Apex

Court held that The very object of
anpointment of @ dependent of the deceased
employees who die in harness is to @@iigg@
unexpected immediate hardship and distress
caused to the femily by sudden demise of

the earning member of the family. Since

W Q: OAlO‘:iG o
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the death occurred way back in 1971, in which
year the applicent was four years old, it |
cannot be said that he is entitled to be
appointed after he attained majority long
thereafter, In other werds, if thst
contentioh;is accepted, it amounts to another
mode of recruitment of the dependent of a
deceased vaernment servant which cannot be

encouraged, dehors the recruitment rules,

1994 SCC (L&S) 930 - Umesh Kumar Nagpal V/s,

State of Harvana and others, wherein it was
b4

(§§i§:§%at mere death of an employee in
herness does not entitle his family to such
source of iivelihood. Cffering compassiggg:e
appointments in posts above Class III and 1V

is legally impermissible,

1995 (31) ATC 736 - Union of India _and others

V/s Bhagwan Singh -~ wherein the Apex Court
held that all appointments on compassionate
grounds should be made within & period of

five years from the date of occurrence of the

event entitling the eligible persons to he

appointed, -

1993 (25) ATC 158 - Nishith Nath Kandu and

another V/s. Union of Indie and others.

wherein_it was held that an employee shortly
before his retirement, is supposed to make
some arrangement for running his‘family affairs
and very stfong grounds are therefore required
for asking for compassionate appointment at
th@% stage., . Further hardly would a comparrisen

arise in a case where a parson becomes unfit

]
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for servicé at the fag end of his cag@er and
person is expected to make a provision for his
fomily in due time though of course in certain
cases notice may be tasken of supervening

events but'that would not lead one to conclude
that any untoward event occurring quite late in
service would giv@}rise to & cause for claiming
the benefit not ordinarily admissible, The

applicants cleim for compassionate appointment

was therefore rejected;

1997 AISLJ 40 - Smt, M.P, Kanal V/s Union

of India through the General Manager end Ors,

| wherein the Tribunal after analising the

various case laws has held that Section 7

of P.P.E Act is not by itself a source of

- aény right, it only enables recovery, it does

not bar recovery of rent for unsuthorised
possession 8s per the rules framed under
Article 309, Section 15 of P.P.E, Act also
does not bar Government to make rules under
Article 309 to deal with unauthorised
occupants déparimentélly and for charging
damage rent: no notice is required and also
obaserved that'Dearness Relief'® is not a
vart of pension and quarter rent afrears
can be recovered from Dearness Relief, The
said decision of the Tribunal is based upén

the Full Bench decision in Ram Pooijan's_case

1996{(1) ATJ 540 and since the Full Bench

decision is binding on this Bench, the

application has been rejected.{

He weg further drawn my attention to the recent decision

of the Full Benfh in the case of S, B.Kulkarni V/s

Union of India OA 519/94 and 689/94 decided on 27.6,07

/M""“ 0'0‘129600
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where the question " Whether the 'Dearness Reljef °
forms part of Pensicn end therefore no recovery

of sny Government dues can be msde from it ? The

Hon'ple Chairmen has passed the order under Rule 3{a)

of the C.COS,(P@nsicn) Rules reads as follows?

¥ Pension includes gratuity except when
the term pension is used in
contradistinction to gratuity, but does
not include dearness relief" {as amended

with effect from 9,2,1991,)

In the light of the provisions of Rule 72(6), the
guestion is self answered., The Dearness Relief cannot
from part of pension an&, therefore, recoveries of
dues can bhe made from it, Relying upon the Full Bench
decision, the Tribuna held that " Dearness Relief"
does not form part of pension and recovery of

Government rent can be recovered from Dearness Relief . "

In the light of the above, it is true that
it is not for the Tribunal to consider the case of
appointmentvon compassionate ground unless a case is
made out on the groundiof malafides or arbitrariness
in the mode of appointment, no such case is made out
by the epplicants, Further &t the time of processing
the applications{gg}recruitment on compassionate
ground, various factors are required to be taken into
account such as the total number of vacancies available
for recruitment to such posts, in these cases they are
asking for the post of L,D;C, the total number of
applications pending vis-@=vis the vacancies available,

number of applications who ‘died in hsrness'® cases

end number of applications in ‘voluntsry retirement’®

_gp medical ground. It is submitted thet the last

o B 13,0
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appointment on compassionate ground to the post of

LDC was given to Shri ¥inod Bamesh Lad ss per

office memerandum dated 24,4,95, Such appointment
was given by strictly following the rules and
regulations in this behalf, Shri Vinod Ramesh Lad
is the son of Shri R,J, Lad, LDC , an employee
of this department who expired on 6.9.94, Considering
the quantum of pensionary benefits and the meagre
family pension the post of LDC was offered to
Shri Vinod Hamesh Lad, who has requisite educational
qualifications required for the post of LDC, The
applicants have given list of 1l cases wherein the
, | employees retired onlmedical grounds from 13.7,92
onwerds, whose sons/daughters have been employed on
compassionate groundé and also the quarters in the
names of their sons/daughters, who have been recruited
on compassionate groun]dso In this connection the
respondents have stated tht seriel No.l, 2, 4, and 7,
the recruitment weas méde to the post of UDC, wherein
sufficient vacancies were available for compeésionate
L? N1 - recruitment, As regards the cases mentioned at
‘ serial No.ll, the employee namely Shri R,B, Jadhav,
~who voluntarily retired on_medical grounds as Notice
Server on 28,4,94 subsequently died on 19.10.94
{i.e, before the date on which he could have retired

on superannuation). The recruitment of his family

RN

——

member was therefore, made to the post of Peon by

giving due weightage to the fact of the death of the

employee,

Al1D) the applicants were entitled to retain
the quarter only for a period of four months after
retirement, Theresafter, on payment of double the

\ stondard rent if an application in this regard had been
made tc Chief Commissioner of Income Tax, The

fop— | . 14,



employment on compassionate grounds are generally
given to the son/daughter/widow of the Government
servant who dies in harness leaving his family in
immediate need of fihancial assistance in the event
of there being no ea;ning member in the family.
The quota for such récruitment on compassionate
grounds has been fixed at 9.5% of the totel vacancies
arising during the year. The recruitment by this way
i.e. on compassionate ground is an exception to the
rules as per which eppointments in the Public services
are made directly on the basis of open invitation
oy of applications and @erit. The whole object of grenting
compassionéte employment is thus to enable the family |
to £ide over the sudden crisis when the£§§§§§§:§§3§§§?
to give a member of such family a post held by the
deceased and further mere death of an employee in
harness does not entitle his femily to such sources
of kivelihood. The Gowernment concerned has to
examine the financiai conditions of the family of the
deceased and it is only if it is satisfied that but
. | for the provisions of employment, the femily will not
;( | be able to meet the crisis thet the job is to be
offered to the eligible member of the family, The
provision of employment insuch lowest post by making
an exception to the rule is justifiable and valid
since it is not discriminatory. The favourable
treatment given te such dependents of the deceased
employee in such posts is @ rational nexus with the
object sought to be achieved vis, relief agéinst
distitution, before attaining the of 55 vyears
in case of group 'D' employee whose normal age of
superannuatlon is 60 years, compassionate appointment
may be considered where such group D of ficial retires
on medical ground before attaining age of 57 years,
Therefore, it is clear that the recruitment on

{ﬂfw | P nl5w ¢ 0



compassionate ground is generally meant for the
children/widow of Government servant who dies in
harness end such scheme is extended to the case of

voluntary retirement on medical grounds as an

excention.,

-In the case of 5 applicants before the
Tribunel, the contention of the respondents is thet
their approach was sélective and in the absence of
sufficient number of vacancies in the cadre of
Group 'D' and L.D.C,, they could not be sccommodated.,
As the number of cases of employees dying in harness
were more than the actual vacancies available for
compassionate recruitment, the question of considering
the csses of medically retired employees does not
arise. Whige rejecfing the claim of these 5 applicants
a judicious view was taken by the respondents and there
was no element of discrimination and arbitrariness,
Therefore, there is no merit in the contention of the
applicant, Further it may not be out of place to
mention that all thé S applicants are occupying theC::B
Government quarters even after their voluntary
retirement on medical grounds and the relief which they
were trying to seek was not immediate financial
assistance to them;but the relief of continuing the
shelter allotted to them even after the retirement
by seeking the appéintment on compassionate ground to

their wards,

The learned counsel for the applicant,
" Shri P.A. Prabhakaran, during the course of hearing
draws my attention to the decision of the Tribunal

in the case of Ms, G.B. Yerwa and Anr. V/s. Union

of India O.A. 35/95, Wherein the Tribunal directed
the respondents to consider the case of the applicant

afresh and pass appropriate orders within three
%(u" ,,,l6no@
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months on fhe ground that the mere fact that the family
has received benefits under various welfare schemes
should not stand in the way of compassionate appointment,
That case was decide@ on the basis of facts and
circumstahcés of that case and the same is not

applicable to the facts of the§§)casesa

In the conspectuouseiise laws end the
facts and circumstances of these cases, I am of the
opinion}that the applicants have not made out any
prima facie case for my interference, It is understood
that the applicants were allowed to continue in the
quarters but they have not paid neither the normal
rent nor the market rent so fer, The applicants were
allowed to continue in the quarter with a cleear

stipuletion thet they shall pay went as per law,

despite that no paymént has been made by the applicents,
The only contention of these applicaents is that they

are expecting that tﬁeir wards would be appointmﬁég

-on compassionate grounds and thereby they should be

allowed to continue in the quarter, During the course

of hearing (X hagéﬁgﬁid that the applicants have
received all the retiral benefits immediately after
thé@} premature retin%hent, nothing is due from the
department, Needles$ to mention/ that the compassionate
appointment should bé in consonant with the Ruleg

The Court or Tribunal cannot direct the Government

to appoint a person on compassionate ground ., Since

the respondents have informed the respective applicants

abotit their inability to take the wards on compassionate
appointment in view of thaF7I do not find any
justification in allowing the applicents in continuing

in the querters, The respondents have demanded

damage /penal rent from the applicants from 4.4,95,

although they have been continuing in the quarter
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after their retirement ss per rule, they are allowed
to continue further périod of 4 months on payment of
normsl rent thereafter double the rent. Therefore
the applicants cannot be allowed to continue in the
quarter sfter the respondents have rejected the
application for compassionate appointment, Furthér
the applicants are not_allowgh to continue in the
quarter merely in énticipation that the wards sre
getting sppointment., Even assuming that the wards
are getting appointment on compassicnate ground,
they &are not elicible to get the quarter on out of
turn basis. Hence the plea is not sustainable and
same is rejected. The applicants cannot take advantage
of the interim relief passed by the Tribunal, the
agpplicants were allowed to continue in the quarter

on payment of rent ss per law which Has not been done

in this case, Therefofe9 further stsy in the querter
has to be treated as unauthorised, The applicant

cannot take advantage of the reply of the respondents

‘thet compassionate appointment will be considered as

and when vacancy arises, does mot give them a licence

to continue in the quarters after voluntary retirement.

In the resﬁlts I do not find any merit
in these O.As, Accordingly, I hereby direct the.
respondents to take appfopriate action for recovery
of arrears of rent from the 'Dearness Relief', Failure
to vacé@? the quarters Qithin & period of one month
from the date of receipf of this order and the

respondenté are at liberty to evict them on the

0'.‘1'8000.
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basis of the Full Bench decision in Rampooijan's case

that on expiry of permissible period of extension
of quarter after retirement, any continuation of
quarter will be treated as unauthorised, Accordingly

the C.As are dismissed on merits. No order as to

costs.
D
(B.S. Hegde )
Member{J)
NS



