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iZ2. M.A.Samad

13. P.G.Naik ‘ :
t4. K.K.Goyal

15. I[.K.Shaikh

16. A.K.Shinde

i7. 5.C.Varma

18. T.Marian

17. Syed Hidavyatulla

Z2@. A.L.Pinto

Z21. S.B.Patil

22. R.P.Shrivastava

23. R.K.Khare

24. A.T.C.Mohan

25. S.E.Sawkare,

26. M.R.Pardeshi,

27. 6.R.Pongalue e Respondents

C/o Divisipnal Railway Manager

Central Railway,

Bhwusawal Division,

Bhusawal.

{Respondents by Shri S.C.Dhawan, Advocate)

ODRDER

fPer: Shanker Raju, Member (J)1:

In this Application the Central Railway Mazdoor Sangh
(hereinafater referred as "CRMS5") through its Secretary and
énnther fhave challenged the panel issued by the respondents after
selection to the post of Chief Ticket Inspector ((CTI) in  the
grade of Rs.20080 - 3286/-. The @pplicant in this 0.A. has
sought for setting aside of the Panel and also direction to hold

the selection as well as filling up of S posts kept in abeyance



for SC(ST candidates as well as grant of proforma fixation of pay
to the eligible employees §from the date of occurrence of
vacancies.

2. The Applicant has acsailed the selection process on
varipus grounds including incorrect assessment of vacanciea and
obiected +to restrucfuring of Cadre which does not amount to
promotion and only upgradation with the result the post should
not be kept in abeyance. The Applicant has also stated that due
to erronepus questions in the written test which were beyond the
syllabus and were not relevant as there was no answer for the
gquestion with the results the applicant hég lost 226 m%@f which
would bhave otherwise made them eligible for a call to viva voce
etc. The ﬁpplicant has also assailed the selection on the ground
that two of the incumbents whose names figured in the panel one
has not passed the written test but called for viva voce and
anpother against whom a major penalty chafge sheet +iled was
pending was considered. The ﬁpplicaﬁt has further contended that

he made a representation which was dizsposed of on extranepus

considerations. The Applicant has maintained that on account of

erronepus assessment of vacancies many seniors have been suffered
gQrave ipju5tice due to loss of marks. It is also contended that
unless and‘unti} the previous selection is not exhausted a fresh
selpction cannot be held and the employees who failed 1in
subseguent selection may find place in previous panel. it is
also contended had 35 bosts would not have been kept in abeyance
and empanelled 2 cenioir employees of general cateqory would have
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certainly find place in the panel. [t is also contended that as

the applicant is challenging the irregularity of procedure in the

selectjion process, the 0.A, can be maintained and adjudicated
upon. .
RN Gfficial respondents in their reply have rebutted all the

contentions of the Applicants and taken a preliminary objection
as to the maintainability of the D.A. by stating that once the
Applicants had participated in the selection processfbursuance to
Notification dated 13.12.1994 despite knowing irregu}aiﬁty before
taiking particiaption, having failed to pass and empanelled are
gstopped from challenging the came subsequently. Another
preliminary objection which has been taken by the Respondents is
that the Union has no interests in the grievance and is not
entitled to file the same as only two of its members are the only
aggrieved personiand it is not the case where number of persons
have been aggrieved as such the application in the present form
would not be maintainable.

3, It is rontended that as the Secretary of +the Union has
failed to get in the panel is not entitled to maintain this O.A,
in the name of the Union, which is not an agorieved party. on
merits it is contended that the previous Notification was
cancelled and on fresh Notification the selection process was
initiated subsequently. As regards the assessment of vacancies

are concerned, 26 posts consisting of 2 Geperal Candidates and 4

"SC and 1 ST candidates were included, one post has been reserved

for one emp)l oyee whose result was kept in sealed cover. It is
also contended that filling up of said vacancy was” according to
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the assessment and no emplovee has any indefeasable right to be
appointed against a post. it is contended that the
representation of the Application had been answered by a speaking
arder. Only 21 vacancies were asssessed on 12.12.1794 and as per
Board letter dated 23.108.17974 regarding restructuring posts 22.5%
of the vacancies i.e. 35 posts were directed not to be filled up
to be filled up in a non selection process. The posts were to be
filled in compliance to the orders of this Hon"ble Tribunal tiil
fuerther orders as the proposal to file an SLP was made and
vacancies were taken as 17 and 7 anticipated vacancies for one
year i.e. from 12.12.1i994 to [1.12.1795 were also added. As
such the assessment of wvacanries was in perfect order and was
caorrect. It is further contended that the employees have already
been apprised of the fact that in case there is no answer to the
question asked they can write “"none of the above” and the
guestions were not beyond the syllabus and were pertaining to the
duties which the applicants had been perforaing. It is also
contended that the selection in question is for the highest grade
in the cadre of Chief Ticket Inspector and the questions were not
har%ﬁ or difficult to be answered by the incumbent who had been
performing certain duties and were well conversant with all the
procedures from where the question had been formulated. It is
also contended that the Applicant had qualified the written test,
Az regards the case of AQthwale as there was mistake in  the
totalling of marks and that on correct totalling Shri Athawale
was entitled to be called for viva voce test.  As  regards the

issue regarding Shri ¥.t.Goyal is concerned the punishment
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awarded was rhal lenged before the Tribunal in 0.A. No, 8741 /88
and the Tribunal passed its order on (4.12.1993 setting aside the
orders of the punishment. Since he was facing a proceedings he
was to be placed under sealed cover even Lf the same has not been
done, the same would not have caused any prejudice to the
Applicant as even if he has involved in a disciplinary
proceedings one has a right for consideration. s regards 5
posts kept in abeyance it is contended that this hés been done on
the basis of Rallway Board letter dated 27.1.1993 wich has not
been challenged by the applicant in the present 0.4.

5. The fpplicant has not controverted the submission of the
respondents by filing rejoinder.

&. We have carefully considered the rival contentions of the
parties and perused the material on record. The objection of the
Respondent that the Applicant has no locus standi on behalf of
the Union is to our mind is sound and legally sustainable. We
find from the record that the Union has filed this case through
its Secretary and one another who had appeared in the exéhinatiun
but having failed to be empaﬁeiled challenged the same. We find
that a policy decision has not been challenged in the 0.A. and
only the gelection affecting particular persons has been
assailed, Only aggrieved person can file an O0.A. and as the
Union is not an aggrieved person and as such the 0O.A. isl-!iable
to be rejected for misjoinder of parties, The name of the Union
although.is mentioned but the O.A. has been filed for the

benefit of one or two, particularly, the office bearers.
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7. The D.aA. is also lliable to be rejected on the ground
that the Applicant having once participated and failed to qualify
inn selection later on estopped from challenging the same. In the
instant casse és regard the incorrect aggeasmeﬁt of wvacancy, the
applicants knew the position at the time of notification has
chosen not to protest thg same and kept quite and took a chance
to appear in the selection process. Having failed to qualify he
has assailed the same. This corollary applies mutatis mutandis
to contention of the Applicant where he has assaliled the
selection process on the ground that 3 wvacant posts thave been
kept in abeyance under the upgradation and restructuring of 1993
empanelment. The Applicant had been aware of this at the time of
Motification but had not protested the same and ~ participated in
the selection. The Hon'ble Apex Court in Union of India vs. M,
Chandra JT 1998 Vol.(1) S0 295 as well as the ratio of decision
laid in Madanlal vs. OState of J&K 1995 (29} ATC 683 ciearly lays
down that if a person failed to get through the selection cannot

challenge the same subsequently. We agree with the contention of

the learned Counel for the Respondents on  this score and hold:

that the 0O.A. 1is not maintainable and is. liable to be rejected.
8. We have also in the interests of justice gone into the
various alleged irreqularities highlihted by the fApplicant in the
selection process for the posts of of CTI. We find that there
had been no incrrect assessment of vacancies as the previous
selection was cancelled which has resulted iIn reduction in
anticipated vacancies but yet wvacancies assessed in the last
notification dated 13.12.1994 are correct. As regards the plea

..8/-



1

-g-
of the applicant that had these 3 posts have  not  been keptl in
abeyance at least 3 candidates would have been smpanelled is
concerned, we find that the Respondents on the basis of letter
issued by Railway Board on 27.1.19%3 had taken a decision to get
S posts for SC/57T in abeyvance for a non selection process. The
Applicant has naot challenged this letter in this 0.A.

Having failed to challenge the same the applicant cannot assail
the action of the Respondents by keeping S posts in abeyance for
SC/8T which was done in the course of administrative exigencies.
9. As regards the claim of the Applicant that irrelevant
gquestions were incorported in the question paper is concerned we
find that out 57 randidates appeared I nthe written tesf 98 had
given correct answers and out of 9 employees who wrote wrong
answers found qualified in the written test and only 3 persons
were actually affected and the applicants have also qualified the
written examination. Apart from it even if two mafhs.are added
of thege irrelevant gquestions the candidates who were below
desired standards would not have become eligible for vivé voce
test. AOs regards the question framed in the question paper
firstly there was no prescribed syllabus and secondly the
questions were not nor irrelevant. The applicants who have been
performing varigus duties these questions pertain to those same
duties, and the applicants should have bheen aware of the same.
Nothing new or extraneous was put to them.

i@. As regards the discrimination and the applicants should
malafide alleged by the applicant on the ground that one Athwalae
despite being failed in the Written Examination was allowed to be
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appear in viva-voce is concerned on totalling of his marks he was
found suitable for viva-voce.

1i. Though we find in the case of Goyal when the
consideration was done he was facing S5.F.5 but subsequently was
set aside by the Tribunal. The Respondents stated that 5F3 does
not preclude consideration. Although no sealed cover was
resarted to but the applicants have not suffered any prejudice
and as requisite marks were not abtained by the applicants they
cannot challenge the same. Apart from it we find that this minor
irregularity would not tave vitiated the whole process. The
contention of the private respondents that applicants though
passed Written test have failed in viva voce and have not put a
strong challenge, and no prejudice has been caused is found to be
corract. The contention of the ﬁpplicaﬁt on upgradation and
restructuring the posts remaing in tact warrantiﬁg no reservation
and kgeping the posts in abeyance. As far upgradation of posts
is rconcerned we find that the applitcants have not assailed the
order whereby this upgradation has taken place and as such their
claim is not legally tenable. Apart from it we had been apprised
that no post that has remained wvacant after the panel was
declared. One of the objections taken by the respondents ié
regarding plural remedies sought by the applicants, we find that
the applicant has assailed the panel and has souﬁht directions to
told fresh selections and also tﬁ fill up S5 posts, which no doubt
amounts to seeking multiple reliefs and is barred under Rule 1B
CAT Procedural Rules 1987. Having regard to the discussion made
and reasnns.recorded we find the applicants have failed to
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sustsin their challenge to the selection process for formation of

panel of CTL., The application is bereft of merits and the same

dismissed.

12. We do not order any costs.
5?-em+ﬂ . &qﬁuﬂt‘ %’
{Shanker Raju) (Smt.S5hanta Shastry)
Member (J4) Member (A)
3%
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