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1. . In this group of 19 cases (0.A. No, 439/95 to

457/95) identical relief has been sought viz. striking

‘down the letter dated 01.09.1994 by which penal rent was

I
sought to be recovered tor unauthorised retention ot

. railway quarters tfrom 48 persons including the present ..

applicants; and injunction restraining the recovery ot
penal rent pursuant to that order and for retund ot the
excess recovery made, Further, by'clause {d) the reliet
sought is ot transter on the basis of ™name noting® in-
accordance with the occurence of vacancies without ignoring
the claim of the applicants because of their non-vacation

of the quarters. Since the factual position is more or
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less identical in this group ot cases,!it would suffice
to refer to the tacts of O.A. No. 439/95 only. The
applicants were employea as Goods Guar% and came to be
transterred from Valsad to Churchgate either as Goods
Guard or Passenger Guardf The applicadﬁ by the letter
dated 10.01.1995 applied tor having his name noted tor
retranster to Valsad in accordance with;the practice
obtaining with the respondents. The respondents declinea
to transter the applicants and instead &ransterred some
of their juniors to the places where they were previously
working. The reason for not retransfer;iné the
applicants is that they have not vacated the quarters
which have been allotted to them at thegplaces where they
were working previously. Since only a iimited number of
quarters were available at Churchgate, éombay, the
applicants could not have got allotment?of the railway
quarters at the place of_iransfer and téey were,
theretore obliged not to vacate the qua%ters. The
respondents, however; started charging damage rent tor
the applicants' occupation ot the quart%rs for periods
exceeding two months. It is urged that ithe consideration
tor retranster cannot be linked with un%uthorised

occupation of the quarters and the applicants are

guilty ot discriminating between the emp?oyees on the

|

i
2, The respondents oppose the applicants claim.

ground ot non payment of penal rent.

It is tfirstly urged that the rellets whlch are belng
sought by prayer (2) to (c) and {(d) are dlstlnct and
contrary to rule 10 of the Administrativé Tribunals
rules. The reliet sought-by prayer-clauée (d), arises
trom an altogether ditterent cause of action, It is

contendea that it was the right of the respondents to
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charge penal rent tor unauthorised occupation of railway
quarters tor a period exceeding two months and this right
was being enforced by making deductions trom the salary
payable to the applicants, With regard to the transfer
it is contended that the aspplicants have no right to be
posted at a particuler place and it is entirely within
the c¢ompetence of the respondents to consider who should

be transterred and who should not be transterred.

3. The tirst quesiion which requires consideration
is whether it was permissible for the respondents to charge
penal rent tor unauthorised occupation ot the quarters
without getting the right established in the forum created
under the Public Premises (Eviciion of Unauthorised
Occupants) Act, 1971, The contention on behalf of the
respondents is that it is only in respect of eviction that
the respondents have to approach the Estate Officer and
approaching that forum would be unnecessary if damage rent
or penal rent is to be charged, since the title of the

Act shows that it is an Act providing for eviction of
unauthorised oécupants from public pfemises and for

certain incidential matters. Unauthorised occupation is

detined under Section 2 clause (g) as follows :-

®Unauthorised Occupation - in relation to any
public premises, means the occupation by any

of the public premis without authority tor such
occupation, and includes the ¢ontinuance in
occupation by any person of the public premises
after the authority (whether by way ot grant or
any other mode of transter) under which he was
allowed to occupy the premises has expired or
has been determined for any reason whatscever.®
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The submission on behalt ot the respondents is that

any occupation in excess ot two months after the

T T — B ek

employee is transferred would be unauthorised because
that is the period which is stipulated ‘by the rules
in this behalf. Assuming that the occuﬁation of

the quarter by the employee after a peridd ot two

avslosn
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months after his transfer becomes unauthorised, the

question would be whether it is necessarf to proceed

) |
against such a person for recovering ldamages {

; under Section 7 of the Act. Section 7 provides as | H

follows :- ' | >

"Power to require payment of rent or damages
in respect of public¢ premises -

(1) Where any person is in arrears of rent -
payable in respect of any public premises,

_ the estate officer may, by ord%r, require
that person to pay the same within such
time and in such instalments as may be

\ specitied in the order.

(2) Where any person is, or has at any time

been, in authorised occupation|of any public .
premises, the estate officer may, having

regard to such principles of assessment of

damages as may be prescribed, assess the

damages on account of the use and occupation

of such premises and may, by ofder, require

that person to pay the damagesiwithin such

time and in such instalments as may be

specitied in the order.

§2-A) While making an order under sub-section
(1) or sub-section (2), the estate otticer
may direc¢t that the arrears of . rent or, as
the case may be damages shall be payable
together with simple interest at such rates
as may be prescribed, not being a rate
exceeding the current rate of interest within

the meaning of the Interest Act, 1978 {14 of
1978} {.
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(3) No order under sub-~section (1) or sub-section
(2) shall be made against any person until
after the issue of a notice in writing to
the person calling upon him to show cause
within such time as may be specified in the
notice, why such. order should not be made and
until his objections, it any, and any evidence
he may produce in support of the same, have
been considered by the estate officer.®

Section 8 empowers the estate officer to summon and
enforce the attendance of any person and to examine him
on oath and require:production of documents and there are
similar to the powers vested in a civil court under the
Code of Civil Procedure. The order passed by the Estate
Ofticer is made appealable under Section 9. Section 4
prescrites the procedure to be tollowed by the Estate
Ofticer betore the order for eviction of unauthorised
occupation of a person under Public Premises is issued.
Since the learned counsel for the respondents did not
question the position that it would be necessary to
proceed before the Estate Ofticer if the premises have to
be got vacated, it is not necessary to go into the details
of the provisions of Section 4 suffice it to say, that
the act vests the estate officer with the power to
order eviction after tollowing the procecure prescribed.
Section 15 is in respect of bar of jurisdiction and
provides as tollows :

PNo Court shall have jurisdiction to entertain

suit or proceedings in respect of -

(a) the eviction of any person who is in
unauthorised occupation of any public
premises, or

(d) the arrears of rent payable under sub-
section (l)'of Sec. 7 or damages payable
under sub-section (2), or interest payable
under sub-section {2-A), ot that section.®

-
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The @onstitutionvalidity of the Purlic ﬁremises
(Eviction of unauthorised Occupants) jAct, 1971,
retrospectively removing diserimination resulting

from twc procedures provided under the 19P8 Act was

upheld ° in Hari Singh V/s. Military Estate Officer,

Delhi §AIR 1972 SC 2205{. In para 12 of the report

it was pointed out that - | “

"The 1971 Act came into existence to validate
anything done or any action taken or purported
to have been done or taken-undek the 1958 Act.
In the first place, the 1971 Act is made
retrospective with effect from 16 September,
1958 except Section 11, 19 'and 20. In the
second place, section 20 of the 1971 Act which
is described as the section for validation
provides that anything done or any action taken
or purported to have been done or taken shall
be deemed to be as valid and effective as if
such thing or action was done or taken under
the corresponding provisions of the 1971 Act.
In the third place, the 1971 Act by S.15
provided bar of jurisdictiﬁn of |courts in
respect of eviction of anyfperson who is in
unauthorised occupation ofEany public premises.
It, therefore, follows that uncer the provisions
of the 1971 Act which had retroépective operation
from 16 September 1958, there is only one
procedure available for eviction of public
premises. That procedure is ﬁowbe found in

the 1971 Act. The other courts '‘have no
jurisdiction in these matters.®

of violation
It was further observed that the vicefof ﬁrticle 14 which

was found by the Supreme Court in the decision of Northern

India Caterers Private Limited (1967} 3 SCR 399 no lenger

appears under the 1971 Act.
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4, The Learned Counsel tor the respondenfs

urged that the primary object ot the Act ot 1971 was to
provide for eviction of unauthorised occupants from public
premises, overlooking that the title alse refers to certain
other incidental matters. If those other matters are to

be tound under Section 7 of the Act, it cannot be said that

the application‘ot the Act was restricted only to provision

regarding eviction to be found in Section 4 of the Act and
would not apply with the same rigour tonthe provisions of
section 7 thereof. So far as the provisions of Section 4
and 7a¥e concerned, the substantive provisions in the Adt
and section 15 make it clear that the estate officer shall
have exclusive jurisdiction in respect of the matter for

which provision is made in the Act.

5. The contention on behalt of the respondents
was that though the order dated 01.09.1994 was directed
against 48 persons, the others besides the applicants

have paid the damage-rent aé desired by the respondents
and it is only the present 19 applicants who have
approached the Tribunal tor reliet. It might be noted
that under none of the provisions of the Act there is a
bar tb:the payment of damage rent/interest it the employee
is ready to pay that amount to the employer and in that
case it is not necessary tor the consenting parties

to approach the estste officer or any other torum.

- If asdispute arises on the matters for which the

Act provides,the guestion would be whether despite the
dispute, one ot the parties to the dispute, could

uniléterly tske action without approaching the proper torum.

e i,
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Our attention is drawn to the decision of this Bench

of the Tribunal in O.A. No. 847/90 Shri B.L. Panwar
V/s, Union Of India & Others decided on 24.06.1991. There

tbe applicant who was Deputy Chief Engineer was

allotted a railway qﬂarter and after beinp sent on

.deputation he was given another posting. 'An order

’ ALY, Lonch P WA G,

directing recovery of damage rent for the period trom
17.03.1984 till 29.08.1990 was made by the respondents

for unauthorised_occupation ot the quarter and the

employee, theretore, approached the Tribunal'for relietf. ~
The Tribunal considered the applicant's antention that

under the Public Premises (Eviction of Unauthorised

Occupants) Act, it was the Estate Officer who alone

" could have declared the applicant as unauthorised

occupant ot the railway quarter and decided the market

rent or damage rent to be charged., The Tkibunal observed =

"As the title ot the Act as alsp the statement

of objects and reasons of the Act itself

suggests, this Act has been enagted to

prescribe a simplified procedure for eviction .
of unauthorisea occupants of public premises

without protractedlitigation. fhe Railway
Board's circular on the allotment of guarters,
recovery of rent, maximum permissible period

o

ct retention ot quarter astter transter,
retirement, etc. vhich are issuéd with the
sanction of the President, are Itatutory in
character. Such subordinate legislation is
not in contlict with the scheme of the Public
Premises (Eviction of Unauthorised Occupation)
Act but only supplements (and dées not

suppl ant ) the provisions ot the Act.
Wherever such subordinate legislation has been
issued by any Government department keeping in
view its aoministrative requirements, the
employees of that department would, in our
view,‘form a separate class as tar as public
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premises are conc¢erned. "In our opinion,
it is 6nly just and expedieﬁt and not
discriminatory at all,-to have such
subordinate legislation not contlicting

. with the scheme ot the Act tor different

departments of the Government. We have,
therefore, to hold that treating the

continued occupation of the railway quarter
beyond 16.03.1984 at Baroda as unauthorised

by the Railway administration and recovering
rent, accordingly, is in accordance with the
Railway Board's orders on the subject and

cannot be considered as illegal or discriminatory
as alleged by the applicant.®

It would be apparent that the observations in Hari Singh's
case §AIR 1972 SC 2205{ were not cdnsidered by the Learned
Members nor was their attention drawn to the bar of
jurisdiction created by Seétion 15 ot the Act. The
statutory instructions to which retérence was made did

not prescribe the torum betore which the grievance could
be ventilated. It is only Section 15 which provides the
forum tor adjudicating upon the disputes between the
employee and the employer in respect of matters covered

by the provi;ions ot the Act. The decision in B.L. Panwar
V/s. Union Ot India cannot be considered to have lsid down
ss—a_paf%y the propositicn that despite the provisions of
Section 15 ot the Act the railway authorities would have
the power to adjudicate upon the disputes. This decision
to that extenéigzgz £5 be regarded as being per 1ncur1§%.
Another Division Bench decision on which the Learned Cc‘?,}msel

for the Respondents rely was rendered by the Calcutta

Bench of this Tribunal in Shankar V/s. Union Of India

{1994 26 ATC 278§. There the contention on behalt of

the applicants was that the remedy with the respondents

was to file appropriate application under Section 7
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ot the Public Premises (Eviction ot Unauthorised
Occupants) Act, 1971 before the Estate Ofticer
claiming such damage rent and the estaté ofticer
has to assess such damage rate for suchlunauthorised
occupation on giving appropriate notice:to the opposite
party and on taking appropriate evidence has to pass such
order and the respondents cannot themselves assess such
damage rate and recover the same froﬁ e salary
payablé to the applicants and more so without issuing
any-showlcause notice before taking sucﬁ action.

Reference was made to several circulars |[issued by the

Railway Boaro which provides the guicelines tor reslizing
damage /penal rent. The Learned Members relied on New-
Delhi Municipal GommitteelV/s. Kalu Ram JAIR 1967 SC 1637{
for the proposition that Section 7 does Lot creéte right

~ but merely prescribed alternative procedure for recovery
of certain dues and held that the contention that the
respondents are obliged to proceed under Section 7 in
order to recover damages could not be acLepted. Several
other decisions alsc came to be considered in the
penultimate para of the judgement but the Learned Members
pointed out that those decisions had no ipplication on the
guestion before them. We are in agreement with the
Learned Members that the other decisions which have been
referred to in that para are not on the point which was

before them or which arises bhefore us here.

6. _' It is necessary to understand in what context
Delhi Municipal Committee V/s. Kalu Ram ¢ ame to be
decided. Kaluram was one of the displacéd persons who
was allotted one;stéll and Rs., 30/~ was tﬁe licence tee
payable per month by zll the allottees of these stalls,

Later, the allottees, including the respondents,

applied to the Rent Controller for reducing the

rent. In the meantime, many ot the allottees fell in

oy
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arrears in paying the licence fees. The respondents,
theretore, asked the estate otticer appointed under
Section 3 ot the Public Premises (Eviction of Unauthorised
Occupants) Act, 1958 to take steps to recover the amount

in arrears under Section 7 of that Act. The Estate

“Officer made an order on September 28, 1961 under Section 7

J
overruling his objection that the claim was barred by

(1)-of the-Act asking the respondents to pay the sum

limitstion. The respondents appeal was dismissed by the
Additional District Judge and when he approacﬁed the
Punjab High Court, the High Court accepted the contention
and allowed the petition. The New Delhi Municipal
Committee therefore, approached the Supreme Court. It is
clear from these tacts that the question whether it was
neéessary to approach the Estate Ofticer tor getting the
reliet under %gg§§32d7 did not arise in that case. The
Supreme Court { ° that it the recovery ot any amount

is barred by the law ot limitation, it is ditticult to

hola that the Estate Ottice; coula s?}ll insist that the

r_wl'l-“
said amount was payable. and L@ éﬂty is cast on an

| authority to determine the arrears of rent, the determinat-

ion must be in accordance with law. Section 7 only provides
a2 special procedure for the realisation of rent in arrears
and does not constitute a source or toundation ot a right

to claim a debt othefwise time barred and so the word
“"payable® under Section 7 in the context in which it

occurs, ﬁeans RBlegally recoverab;e'. The decision did nel
réfer to the:question whether it was necessary to -
approach the Estate Otticer for getting reliet under.

Section 7 ot the Act and reterence to Kaluram's case,

with very great respbct to the Learned Members, 'was

R K A
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inappropriate. There was no occasion/to consider

Section 15 of the 1971 Act in Kaluram's case nor

was this position considered by the Di+ision Bench

in Shankar V/s. Union Of India §1994 (26) ATC 278f.

In Suda Iswar Rao V/s, Union Of Indial §1994 (2) ATJ

5391 fhe Learned Members retered in Eara 22 ot the

. . . [ .
decision to their own decision in Shankar V/sf Union

Ot India without considering the proJisions of section
f

15 and since the material provision was not considered,

(
the decision would not bind us as it would also be
| I
a decision rendered per incuriam. :

7. In Bhupinder Singh V/s. Union Of India
§0.A. No, 452 of 1992{ decided on 26%08.1994 a Single

Bench fcomprising of one of us - ﬁ[ ¥.S. Deshpande (J}§

which was the case:of a Pensioner reﬁarding DCRG, it

was observed - : |
"Admittedly proceedings Jnder Section 7
of the Public Premises (Bviction of
Unauthorised Occupants) ﬁct, 1971, have
not been initiated against the applicant.
Unless an order is obtained under the said
provision, it would not ﬁe open to the
respondents to levy penal/damage rent

against the applicant.“|

and toliowing the Full Bench judgemknt of C.A.T. in
Wazir Chand V/s. Union Of India & drs. §(1989-1991)
Vol.II Page 287§ the claim for D.G%R.G. was directed
to be paid to the applicant éftér deducting the

normal rent due and liberty was granted to thé trespondents

to initiate proceedings against the applicant under

Section 7 ot Public Premises (Evibtion of Unaufhorised
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Occupants) Act, 1971, in respect of the claim tor
-damage/market rent. The Learned Counsel for the
respondents urged that most of the cases in which
the observations came to be made regarding the
applicability ot the provision under Section 7 were
in respect of pensioners and not in respect of
in-service personnel and, therefore, in view of the i
pénsion rules the amount could not be deducted from '
pension or DCRG. 1In P.K. Kutty V/s. Union of Indla
Bench of whlch one of us
decided by a A! M.S. Deshpande, J., Vice-Chairman)
was a Memper §1994(28) ATC 622§, the contention of
the Learned Counsel tfor the respondents that the
procedure under Section 7 of the Act was only an
alter;ative remedy which was lett to the respondents
but not the only remedy, as no new right is created l
and the recovery can be made pursuant to the administ- |
rative instructions éame to be considered and it was f
pointed out that in view ot the observations in Eg;i;

Ahmad V/s. King Emperor §ATR 1936 PC 2531 where a

power was given to do a certain thing in a certain e
way the thing must be done in that way or not ét all; ? 1
Other methods of performance are necessarily forbidden. L
This was in line with the observations in Taylor V/s. %
Taylor {1875 (1) Ch D 426}, where it was pointed out g
that where a statutory powér is conterred for thelfirst %
time upon a Court and the mode of exercising it is f

pointed out, it means that no other mode is Yo be adopted.

It . thérefore follows that the admlnlstratlve 1nstructlon

which has been issued prior to the enactiment of the ‘ )
Public Premises (Eviction of Unauthorised Occupants)
Act, cannot be enforced for realising the amount due

either as rent or damage rent and the only method as
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laig down by the provisions of Public,PIemises Act
nch of this

shall have to be pursued. A Divisién B

!
Tribunal at Calcutta while deciding;J.KF Chatterjee
V/s. Union Of India §1995 (29) ATC §78 r also took
the view that - i

® it tollows that on the.strength ot the
executive instructions the ailway authorities
are not competent to recover penal rent/
damages from an employee?foq unauthorised
occupation ot reilway quarter since there is
a law enacted by Parliament |i.e. Public
Premises (Eviction ot Unéutnorised-Occupants)
Act, 1971. The RaiIWaysi in our opinion,

is required to approach the  said torum tor
realisation ot penal rent/damages from an
unauthorised occupants of railway quarter.®

in view of
It was held that/fthe Supreme Court orders in Shiv Charan's

case §1992 (19) ATC 129 { the‘applica#ts‘would be
entitled to makéaclaim in accordance wEth law to which
they are entitled - for any excess‘or penal rent,

A Learned Member of this Tribunal at Calcutta held
in U.N. Swamy V/s. Union Of India li99h_127) ATC 3661

that in view of the decision in Shiv Charan Case,

Union Of India V/s. Shiv Charan !1221.5u99 {(2) scc 3863

1992 SCC{185)140; (1992) 19 ATC 129] |and in view of

many other decisions such as Inderjit Singh V/s. Union
Ot Indis §1993 (25) ATC 446(ND){, the |Railway authorities

are not entitled to deduct any amount|in excess of the

normal rent from the pay bill of the applicant without
resorting to the legal procedure in the appropriate

forum. i
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8. It is, theretore, cleér,that section 15

ot the Public Premises (Eviction of Unauthorised
Occupants) Act, 1971, creates a bar for recovery
anything in excess of the normal rent unless the remedy
is sought under Section 7 of the Act betore the Estate

Officer.

9. The case of Union Of India V/s. Wi

Commander R. R. Hingorani QRetd.}, 1987 (2! ATC 939

is not relevant to the facts of the present case because
that case cakhe to be considered in the context of Pension
Act, 1967 and in para 9 of the judgement, the Supreme
Court pointed out that - |

"No pension granted or continued by
Government on political considerations, or
on account of past services or present | F
infirmities or as s compassionate allowance,

and no money due or to become due on account

of any such pension or allowance, shall be

liable to seizure, attachment or sequestrat~

ion by process of any court at the instance
of a creditor, for any demand against the
pensioner, or in satisfaction of a decree or
order of any such court.®

Shri V. S. Masurkar, Learned Counsel for the respondents
submits that there are two difterent categories of cases.
One which relates to the pensioners and those who retired
from Government service)and the other relates to those who
would not apply to those in service. A careful reading

of the provisions ot the Act however makes it clear that

it does not distinguish between any particular categories -

of servanis but refers only to the persons who are in.
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unauthorised occupation ot government quarters. The
distinction which the Learned Counsel so&ght to make
between the retirees and in-service empléyees, theretore,

|
does not impress us, E
1

10. With regard to the question %f transfer,
the Learned Counsel for the respondents u}ged that
plural remedies gannét be pursued in thié?petition. The
prayer in clause (d) is that the‘respondebts be directed
to retransfer the applicant to his former, station of
working as ﬁer 'name noting' and accordiné to occurrence
of vacancies, without ignoring the claim éf the applicant
for non-vacation of quarters. It is clea% that the
applicants main grievance was that the péﬁal/damage rent
was being recovered without approaching thh proper forum
and that, this irregularity vitiated the p}ocess of
considering him for the transter on the ba?is of name
noting: We do not think that Rule 10 can #e called in
aid in the present facts and circumstances,for depriving

the applicant of the relief he is claiming'by clause (d).
1

i
11: We must make it clear that at%the request
ot the Learned Counsel for both the partie%, we heard
the entire matter at the stage of admission itself
because the pleadings were complete and theELearned
Counsel stated that they would have nothing%more to
add at the stage ot final hearing and no fuither

hearing was necessary in view of the extensive arguments

they had advanced.

12. " On the question of transfer it is clear

that to facilitate the consideration of transferring

R P
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the Passenger or Goods Guards who.were granted adhoc
promotion at Churchgate, a procedure was evolved by
the respondents to aid the process without deciding
who and which of the employee should be transferred.
It was only to help the.process of considering the
desirability or otherwise of transferring the adhoc
Goods or Passenger Guards. Merely because certain
procedure was adopted and the wishes of this class

ot employees for retranster were qscertained by

what was described as name noting, they would have me
4 right to be considered for retransfer. The Learned

Counsel for the respondents relied on the observations

in §1995 (2) JT SC 498% State of Madhya Pradesh & Ors.
V/s. Sr. S. S. Kourav & Ors,

®"The Courts or Tribunals are not appellate
forums to decide on transfers of officers
on administrative grounds. The wheels of
- administration should be allowed to run
smoothly and the courts or tribunals are-
not expected to interdict the working of
the administrative system by transterring
-the officers to proper places.. It is for
the administration to take abpropriate
decision and such decisions shall stand
unless they are vitiated either by malatides
or by extraneous consideration without any
‘tactual background foundation.®

13. In the present case, there is no materisal
before us to cdnsider in what way the‘respondents
transferred some of the officers and not otﬁers and the
applicants have urged before us only tha% non-payment
of the damage/penal rent, an extraneous consideration,

went to the decision making process. This may or may

not be so but since the applicants have not placed

PR — e =
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before us any material to substantiate this allegation, ‘' '
we do not think we should interfere in the matter of

transter. Prayer (d) theretore cannot be granted.

14, In the result, we allow the application in

respect of prayer (a), (b) and (c) and we direct that

the respondents shall refrain from reodvering penal/
damage rent or any arrears as per ordér dated 01.09.1994,
The order dated O1.01.1994 to that extent is quashed

so far as the pfesent appliéants,but the respondents : g -
are left ftree to recover the normal rent for the'period i \
fo£ which the applicants have been in occupation of the
quarters. Liberty to the respondents to proceed against

the applicants for any other or additional relief which . 2

they may seek before the estate officer with respect to

penal/damage rent. In respect of the penal/damage rent

A L T ay

which has already been recovered, we direct that the
amount so recovered sﬁall be adjusted in the future rent
which may be payable by the applicants for their
continued occupation ot the quarters. Prayer (d) is 1 | | i
rejected., All the petitions are disposed of with the

above directions. No order as to costs.

o :f)\ﬂ -J - . ) ) ' h
\ ‘ _%
(P.P. SRIVASTAVA) (M. S. DESHPANDE)
MENMBER (A), VICE-CHAIRMAN. i
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