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IN THE CENTRAL ADMINISTRATIVE TRIRBUNAL
ROMRAY BENCH, 'GULESTAN' BUILDING NO,6
PRESCOT ROAD, MUMBAT 400001
232/90 AND 321/98

i
15.10, 1997

Hon, Shri Justice R G Vaidyanatha, V.C,
Hon. Shri M R Kolhatkar, Member(A)

M.S. Gatkwad
Ex.Electrical Fitter Gr.l
C/o. Adv, D V Gahoal
{8y Adv. D V Gangal) . ..Applicant
in O.A.No. 232/90

v/e.

1. tnion of India
through General Manager
Central Railway
Rombay VT

2. Divigional Railwav Manager
Rombay Divigsion
Central Railway
Bombay V T
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4, Aggigtant Electricsl
Fngineer (TRES)D ,
Central Railway
kailyan
By Adv. Mr, S C Dhawan) . .Regpondentis

Shri Machhindra &. Gaikwsad
Flectrical Fitter-T1
C/o, Adv, Mr, D V Ganhgal

(By Adv, Mr. D V Gangs}) ..Applicant

in O,A.No,381/48

v/e,

1. Union of India
through General Manager
Central Railway
Bombay VT
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2, Divisional Railway Manhager . j
Rombay Division . '
Central Railway .
Bombav Vv T : '
2, Sr.D.E.(TRE)
Electric Loco Shed
Central Railway ‘
Kalvan ;
&, Assistant Electrical
Engineer(TRS)
Central Railwa
Kalyan
{Ry Adv., Mr., S £ Dhawan) . .Respondents
. ORPEN COURT ORDER
[Per: R G Vaidyanatha, Vice Cha1rmﬂﬂ1
1. Thege are two applications filed unhder gection 19 of

’

the 2dminigtrative Tribunals Act 1985, Regpondents have

filed their reply in both the applications. It may be

ed

noted that the first application viz.. 222/90 was fTi

challenging order of removal from service dated 29.%.2

[F+]

tfter hearing both the sides this Tribunal by its order
dated 16.£,91 allowad the application and set aside the
order of removal for not furnishing the igqu1rv report to
the delinquent emplinves in view of Taw 1%id down by the
apex Coyrt in Md. Ramzan Khan’s case (AIR 1881 &8C 471},
The respondents carried the matter in SLP before the
Supreme Court. The Supreme Court by order daad

11.10.1996 allowed the appeal and set aside the order

passed by thie Tribunal in view of the decision of the

ﬁ

onetitutional Rench 1992(4) Scc 727 and directed this

Tribunal to dispose of the case in the 1light of the
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ohoervatione of the Constitutional RBench Judgment., Bnth
the parties were notified, Wa have heard fengthyv
a guments advancer b§ both the counsel and peruased a11

1

v 2

Y]

already stated N4 232/90 12 filed chalienging the
order of removal paszed by the HRaspondents in the
dengrtment.al inquiry. It appears tLhe respondentg

initiated disciplinary inquiry against the applicant for

migconduct g2 5 result of an incident which took pi

aca on
19,11.1988,  According to the applicant he was not served

with & cony of the chayge eheet and he was pot parmitted

o participate in the deparimental inquiry and therefore

the ex-parte inguiry is bad in law, His caze is that he

has bheen removed from service in violation of principies
of  natural  Justice., . He therefore wante his  order of

B . The regpondente have filed 3 repiv acserting rhav

notices ware sent to thée applicant by Registered Post and

Dai
o

they were returned wuncliaimed and the appliicant has

refugsed the notices and therefore the department hﬁ;é

powers Lo proceed with the ev-parte inquiry. It 1is
stated that after regular ex-parte inquiry the applicant

oL

wag held guilty and the digciplinary authority has pasge
the order of removal from service and there is no cround

made out to c¢hallenge the same,
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sugpension  from November 1982  though there s some
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4, It is also an admitted fact that
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We have zlready seen that after ths opder pasced by

thie Tritwunal setting aside the punishment imnpoged hiv tie
digciplinary authority and remanding thejmatter 10 the

auvthority 1o proceed from the stage aftelr Tarpizhing o

:, the competent' authority has

-
-

ant by taking him on dufy on &,2,42
As per the orders of The Tribunal, Though tha depariment
bhefore  the Supreme Court ang |order of  the
the department. has pot  tak
firther action reagarding continuation in éerVice. When
the GLP was still pending in the Supreme Court and being
aggrieved that he has not bDeen paid full Wwagee etc,, the
appiicant filed the second application which is 0.2, No,
-

Hig case 1< rhat he has

wages  Trom 1,191,108 1o E.6,92, Thereforpg hic praver g
for s direction Lo the respondants to pal full pay  and

.atlowances for that period, He hag alss clzsimed interecst

N

an bthe unpaid amount ti11 the date of :payment. Hig

further grievance 1in  this application iE that he was

T
subiect to three transfers viz,, to Pune, Bvoulla, Hurls,
bt e has pot been paid transfer szllowance and T.4,/D.4,
hree transfers., He has claimed this amount

h
aiso in this 0.4, ] -
C : !
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aAs he regpondentc have stat

'D

7t that as par

wde

ruies  ths applicant ig entitled Lo only S0% of wages

during the perijod from November 1992 1911 the date of

reingiatement. ang  he iz not entitled to claim ot e,

barl wiges, They have alee stated that there i¢ na

guest ion  of pavmant of intareer on the saia amount P

for Ac  the T.a,/D. &, are concerned, it i - the

ciaim as  required  under the Ruyles and therefore " that

claim cannot be enforced now afier period nf timitation,
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dadressad bafore us the

poants that cal] for determination both thess 0,45, a1 e

Y wWhethey the discipiinagry inairy is L4 4
by not ohservi ne the HEined ;l..u:. aof thvatin gl
st r;e and  consequentliv tho af  tamnesl

(g =) H i
rom arvice dated 26,25, 1280 ie lighis t0 bo ot
e'dg?

10 ~hila,
e 1)

PoOoIf Point Mo, 1 is aneswered in sFfirmative what
s the naturs of congsquential relief 1o be

2
i
nascsed?

—

2Y Whether the appiicant is enti
wages for the period from 1.11.1
of reinstatement viz., 5.&8.1882

=+

41 Whether thz appiican
0

1 ntitled to interest
n the arrears of back wage E id 3
1

to him

5) Whether the applicant has made out a «aes
direction for payment of Transfer Allowance,
T.A./D. A, as claimed in the appliication 7

[AY

&Y What order 7
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Ex The learned coungel for the sppliicant Hr. Gangsal

contended  that for the past casez institut
apnlicant  no Jnaguiry was held ag required
ne charge sheet was given to the applicant., On the other
hand ®Mr., Dhawan, learped counsel appearing fo  the
railway administration contended that %he seope of
judicial review g Timited and thisg Tribu?al,cannot an
into  the reaim of appreciation of eviﬁencé. ke fer &%

the <arvice of

']_"
Y

‘harge sheat & concerned, Re argued thar

+

the charge sheét was sent to the applicant by Regigstered

Poat and he has evaded the game,
| |
1 It 18 an admitted rase that the atu?vaant has not
ek
raecaived ohirge gf a'f, he has {iled in wriqfen Atatement
4 - ' ‘
(Y foars e Med ; . .
and he 3z not obn%aﬁ»ch aztagd in the departmantal inguiry.

T7f the tespondents ¢an show that the charde ghoef  wae
! 1

sarved on the applicant then the departmeni might conduct

an ex—parte inquiry and the appiicant will have no cay 1n

the matter.

of the paper book, has observed that the charge sheet wac

- !
cant to the applicant by registered post butl was returned
with the remark “not found”. Then he again further

1 .
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ohecerves that after the inquiry was fived the date of
inquiry wae intimated to the appiicgnt by  registered

post,  but  the postal  envelops wies  returped withh an

endorsemant. "Addresees Not Faund”,  We, therefore, sga2e
that hboth  the posial cover containing the charge gheat
and  sylsequent. Intimation of the departmental inguir v

were returnad as the addresses wss noi found, There dc

no material  teo show that the appiicant was evading the

notice Mere return of postal cover with the remgrks

"addregsea not found” cannot by iteelf amount to service

11. Even under the Railway Servants fDiChiD]inQ and
Appest) Ruleg 1982 there jg a clear provision that char
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the delinquent official, n

" thie caee there is no material to show that the charge

sheet was delivered to the apnlicant,
-
12, learned councsed for the respondents dnvited our

attentiaon Lo some authoritiee,

. In 1996(1)SC SL.t 404, KARNATAKA PUBLIC SFERVICE

COMMICSSION Ve, P.,S. RAMAKRISHNA, it ig pointad out that
where the conduct of a candidate was improper there is no

necesgity to give apportunity of hearing. The facts of

the cage are not mentioned in the reported judgement. I%
: \
ie a very short judament, of few sentences. However, the i




judaoment savys

that the point is covered by an earlier
decision of the Apex Court reported in 1982(2) SCC 206
CKARNATAKA PUBLIC SERVICE COMMISSION & ORS, Va. BR.M.
VIJAYA SHANKER & ORS. We have gone through the said
reported judgment and found that that does not pertain to
a disciplinary inquiry at all. That was a case where &
KPSC had conducted required competitive examination. One
of the rules mentioned on the answer b#ok was that the
cgndidate ghould not write the Roll Numéer in the answer
sheets but should write the number only on the outer
page. But since some candidates had mentioned their Roll
Numbers 1in the pages of their answer books they were not
valid as per rulesg, This was challenged by those
candidates before the Bangalore Bench of this Tribunal.
The Tribunal allowed the application on the sole ground
of wviolation of principies of natural Jjustice. Then
Karnataka Public Service Commission toor the matter in
appeal before the Supreme Court, It 1s;not a cage 'of
disciplinary inquiry at all, but this is a case of
violation of rule which is mentioned in the answer sheet
and therefore there was no necessity to jssue show cause
notice to the candidates before taking a|decision of not
subjecting the answer sheets for vatuatfon. In our view
the said decision has no bearing on the question about
notice in a disciplinary inquiry.

|
|
|

In 1995(1) ATJ 108 V. V.PATIL Ve, UNION OF INDIA &

ORS.,, the question was s&ervice of n

2
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delinquent official during departmental inaquiry. This

Tribunal held that the service was sufficient. A perucal

HyYe
of the facts of the case show that noticggissued during
e

inquiry on seven occagions by registered letters and all

of them were refused it ie therefore case where on

[

sevenh occasions the applicant in that case had refused
notices " and therefore it was held that it amounts to
service of notice. In the present case there is no

allegation, much less pronf, that the applicant had

!

refused receipt of notice. As already stated the inguiry

n two occasions

record shows that the notices were sent

o)

m

and they were returnad as addressee was not found. By no
stretch of 1magination we ¢an hold that it amounts to
cervice of notice on the applicant. There was an
aliegation that the notice was publisghed on the notice
board, No material is placed before this Tribunal to

suhstantiate this allegationh. Even otherwige according

=+
)

-t
=
I

!

e respondents the applicant has been suspended from

¥ the notice on the notice

>
()

service, Mere pubiicatior
board cannot amount to personal gervice,

132, It is well settied that service of notice is nhot a
mere empty formality as already stated. The 1968 rules
clearly provides that the éharge sheet. should be
served/delivered to the delinguent officia?j then the
general principid) of natural jusﬁice provide that no

action can be taken without hearing the person concerned

which necessgarily means that a notice mugt be igsued to
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him, In addition to this there is af Congtitutional
rar~doyh . !
Amendgment incorpeorated in Article 211 of %he Constitution
of India which cliearly provides that no ﬁerson ghall be
|

dismissed or removed or reduced in rank except after

giving a reasonable opportuniﬁy of beinag beard in respect

of the charges. Therefore, the princiq1es of natural
justice have been statutorily and fconstitutiona]iy

the basid principies 1in

2
5

ol

recognized and it s one

conducting a d1sr1plinary inquiry, Once) guch a condition
|

ig not fulfilled then there is no difficuity to hold that
|

the disciplinary proceedings are vitiated, Any  order

I.I'J
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passed in such a disciplinary inauiry is not

in law, There is Also some intrinsic ﬁafer?a? on record

I
to ehow that the applicant had no reagon to  evads the

disciplinary enqguiry or he was keeping away from *the

disciplinary 1inquiry., At Page 25 of the papar bonk the
|

applicant hag produced a t;ped copy of‘his tetter dated

26.1.88 which 1s addressed to Senior [Divisional Enginesr

wherein  he has shown his anyietﬁ to appear  and

participate 1in the departmental 1nqdiry and then has

stated +that he hag not received the cﬁarge shaet and he

, , . I
has come to know that some inquiry i going on,

|
|
[
|

14, Learned counsa1 for the respondents hointed out that
|

and he has made on the postsl cover an endorsement  that

tha addressee wag not there but h:s{?eft intimation in
(

the house, In our view even if we jaccept this as an

- . SR

et e
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ok
admitte it does not amount fto service of notice. The

~

letter dated 26.1.89 cliearly gshows the understanding of

the applicant that something is goi

3

g on behind his back
and he wanted an opportunity to participate 1in the
inguiry, If he really wanted to evade the inguiry and

hovoott the same

[ d

here was no necessity for the appiicant

tn write +this letter dated 2€.,1.89, What ig more this
letter further finds a reference in the legal notice
isguad by Mr, G £ wWalia, Advocate, which 1ig dated

11.2,198£’ where there 18 & clear reference that the

applicant has sent a representation dated 27.1.89.

,1.88 in the bottom
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the applicant to day produced the original letter which
hears *Lhe signature of come official for receiving this
fetter on 27.1.8% with the rubber stamp of the office,
If once we hold that the applicant had sent gsuch a letter
there 1is no escap@ng from +the conclusion thst the
nticant had no intenti of bovcotting the inguiry or
evading the inguiry. If really he was aware of the
postal cover he would have certainly gone to the office

and collected the charge sheet., The fact that the letter

ig addressed to Senior Officer and not to the “inquiry

o

officer is not relevant when we are trying #& to find out
the 1intention on the part of the applicant ir whethar to

evade the enquiry or to participate in the inquiry. The

ih

argument of the learned counsel for the Regpondents that




1% .

aleo no merit because the applicant had no knowledage

whether the inquiry 1ig concluded or still pending. Tha

disciplinary proceedings were etil1) pending and no final
!

order has been passed when thig letter was sent,

— T Wt

G\’/'l_)\"\ft,
1€, From the #oRoewing material on' record we are
catigfied that the notice of inquiry was not given to the
i
appiicant and he was not gserved with the charge chest and

he had no opportunity of participating in the inauiry,

(o B ver ol ,
We are ecepcerned to hold that the departmental ingquiry g

vitiated for not serving the charge sheet on tha
applicant  and depriving him of an opportunity to
particinate in the inguiry, Hence the inauiry

proceedings  and the punishment inflicted in the inquiry

are liabie to be aquashed, Point ' (1) 1ig answered
accordingly .

17. Now remains the quastion as to what direction should
be 'given in the matter when discip?inéry inquiry is set
aside on the ground of violation of pfincip!es of natural
justice, Learned counsel for the respondents contended

that in case the Tribunal comes to the conclusion that

)
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the disciplinary enquiry should be set asid

technical around then liberty mugt be given to the

e —— —————— e —

—

it
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respondents to proceed with the innuiry from the stage of

lag between the date of incidence and to-day, 1t may not
he desirable to direct fresh inquiry. In our view thig

ig a matter which should be Teft to the Administration to

hold the inquiry or not depending upon the age of the
appiicént and the time lag betweaen the date of incidence

and to-day. If the administration feels of initiating a

fregh inaquiry muset be conducted then it is open to them

opportuniiy fo participate in the inquiry proceedings and

then conduct the Hinquiry according to  iaw, If the
administration comes to a decision not to proceed with A

fresh dinauiry then nothing more need i» be said. Henoe
we aré hot expressing any opinion, one way ar the nther,
about the right of the administration to proceed with the
inquiry or not.
In view of answer to Point (1) the .applicant is
entitled to be reinstated in service forthwith., However,

no direction need to be given since hy virtue of the

previous order passad by this Tribunal the applicant has
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18, tecording to the applicant he ig entitied to  fi317]
back wages from 1.11,18R2 1111 he wag reinstated on
1
R,8,92, During the pendency  of - the cagse the

administration hag paid him 0% of wagés by relving on
Rule 2054, When the previoug order was et agide by this

Tribunal the respondents reinstated the appiicant and

o iany !
paid him /0% of the wages by recoursthre to Rule 20F4,
N 2

Now, to-dav, ‘we are tting agidé the order of

4]
D

termination on technical around that there was no service
nf charce sheet on the applicant., It is now left to the
administration to congider as to how mﬁch back wages bhe
paid to the applicant as per ru'es.i The administration

pass  an  appropriate  order as to hgw: much  back wages

shouid  he paid to the applicant for the period from
1.11,1988 to §,8,1087,

: 1
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POTNT 4: »
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19, The c¢laim of the applicant for interest on the
arrears of back wages does not apqeaT to  us because

whether the applicant would be getting back wages of H0%
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or 100% for the period for which he ha
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work, . Sipce the inquiry is set aside on a technical

Wr
groundﬁ.it is not a case that the applicant has  bhaen
QJ\AT i
d on merite, Therefore, the claim for interest

D

yonerat

D

ie misconceived and not tenabhle in Taw, Paoint (4) e

answeread aocordinaly,

'~ . LIRS bt

POTHT &

20, The next and Tagt grievance of the applicant ig for

n

the non-pavment of transfer grant, transfer aliowance and

daily allowance, when he wag traneferred to three
different places viz., Pune, Byculla and Kurla. But the
apnlicant has nnt  nroduced any materiszl before ‘this
Tribunal about the amount he ig entitled to and 'ébout
preferring the claim within the time as provided in the

rules, The respondents have denied about the applicant

making any claim before the administration claiming thesge

—

amounts, The learned coun ot
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o our notijce that T.4A., c¢lsim has £o be made within one

vear from the date of Jjourney. We do not have any
material whether the applicant has preferred any such
claim at all. Therefore, we cannot give any direction to

the respondents to darant or sanction any amount on  this

)]
i)

[AS]
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rve that if the applicant hsa
. %Y
made any such claim giving all particulars withﬂthe time

D

ground. However, we obs

provided 1in the rules then the respondents to consider

the same and grant whatever amount that is permiggibie in
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1aw. If, however, no such ¢laim is madelwithin one

0
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then the app]ican{ will not be entitie? to claim  any

amount

21. In the result hoth the O,4c, are partly allowed as
|

follows:

i Order of removal from gservice dated 29.3.89 and

]...._... et LT L A
further order of appeiiate authority dated 5.7.88

and the order of the revisional|authority dated:

£.1.80 are hereby guashed, howeYer, without any
prejudice o the right of the Railway administra-

tion to held fresh inguiry against the applicant,

Sexvimj
if they =so desire, by seﬁ6+ﬁé-ia copy of the

charge-sheet on the applicant and giving an

opportunity to  the applicant t$ participate in

the departmental inquiry as per rwles.
»
i1 The applicant igs entitied to so $unh nf wagez RS ot
is permissibie in Jaw for the perjod from 1.11,.8¢
to 5.8,92, to be determined by the comnpetent
|
authority after hearing the applicant by issuing
a hotice, |
c s . s . . !
ii1) The applicant’s claim for interest on back wages
ig rejected. j
|
i
1
| p
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v WNo order is passed regarding applicant’s olszsim
for payment. of fTranefer grant and T.A_/D.&.
However, 1f in case the applicant has made any
claim within the nprescribed time clziming the
amounts, reapondente may pass  appropriate orders
according to law,

V) In the circumstances of the c¢age there would he
no aorder ag& to costs,

e

Kolhatkar) (R G Vaidvana

Member (A} Vice Chairman
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