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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL.
MUMBAI BENCH. MUMBAT,

ORIGINAL APPLICATION ND.275/95.

Mo THIS THE 5th DAY OF APRIL 1999,

Coram ; Hon’ble 8hri Justice R,G.Vaidvanatha. Vice-Chairman.
Hon’ble Shri D.S.Baweija. Member(al,

R.L.Tvagi.

146, Tvpe III,

4th fioor, CGS Colony,

R.A.Kidwai Marg,

WadalalWast),

Bombav — 400 031, . .».Applicant.
(Bv Advocate Shri M.S.Ramamurthy)

V/s.

4 1. Union of India.

?ﬂ through the Secretary,
Ministry of Finance.
Dapartment of Ravanue.
Government of India,
North Block,
New Delhi - 110 DO{.

2. Tha Director. \
Enforcament Diractorata,
Lok Navak Bhavan,
6th Tioor, Khan Market.
Mow Delhi - 110 008,

3. The Deputy Director -~ 1,
Enforcemant Directorate,
2nd floor, Mittal Chambers.
Nariman Popint,

Rombay - 400 021,

4, The Deputy Director-II,

enforcement Directorata,

Janmabhoomi Chambers.

Waichand Hirachand Marg,

Bombav - 400 033. - . ...Respondants,
{Bv Advocate Shri V.D.vadhavkar on
behalf of Shri M.I1.Sathnal. .

ORDER

(Per Shri Justice R.G.Vaidvanatha. Vice-Chairman)

i This is an apgiication filed under saction 19 of the Administrative
Tribunals Act, 1985. The respondents have filed renly, We have heard the
Tearned counsel appearing on both sides.

a
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2. In 1886, the applicant was workinog as Assistant Enforcemant Officer in
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the Enforcement Directorate at Bombay. It appears. on 3.8.1696 theiaoolicant
and Enforcemant Officer Mr.R.D.Gandhi were givan some information for keening
a surveillance and anprahending Mr.B.S.Logani and Mr.Raahbir Singh at the
Indira Gandhi International Airport. New Delhi. It appears, those two
suspects came to ba arrested bv officers of the Customs Department, certain
seizura was done. Subseauently. ii came to light that thera was negligence
and mis-conduct dn the part of the applicant and Mr,Gandhi. Thersefore, the
departiment issuéd a minor penalty charge sheat against the apolicant in 1880.
The applicant submitted a reply to the charge sheet. Thareafter, the
department came across some additional material and then conditionaily
withdrew the minor penalty charge sheet with a view to issue a frash major
penalty charge sheet. Accordingly, a frash charoe majior penalty charge sheet
dt. 6.7.1993 was issued against the applicant and two other officials.

The apnlicant, than filed GA 797/83 challanging the issuance of charge
shaat on many grounds; A Division Bench of this Tribunal by order dt, 11.2.94
disposed of that appiication with a direction to the respondents to suspend
tha deparimental enauiry proceedings ti1l the disposal of the ¢riminal cass.

In view of this stav order the denartment_pou]d not proceed with the depart-

- e v
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mental enguiry against the applicant. It appears., the two suspects mentioned
S D A
above aad one of the accused in the customs case,filed a private complaint in

the Court of Magistrate at New Dalhi. making certain allegations asainst three
Customs Officers. In that private complaint. the applicant came to be
examined as a witness on behalf of that complainant (Bhuoander‘81ngh}an
accused in the cuystoms case). Then the Tearnad Magistrate issﬁéd SUMMONS 0N
the privaite complaint Lo the threa Officars of the. Customs Departmant. It
appears the Customs Officers moved the High Court at Delhi and obtained stay

of further proceedinas in the private compiaint filed bv Mr,Rhupinder Singh. .

It appears no progress is done in that case ti11 now.

ing the facts of the Customs case and the criminal case etc, According to the

applicant he has performed his duties proparly and thare wasneithsr heéligence

-
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A
nor mis-conduct on his part. Number of allegations are made in the.app11caJ
tion about merits of the case. It is also stated that a preliminary enquiry
was done by the Customs Collector and he gave a report exonerating tﬁe
applicant, but still the department has issued the charge sheet against the
applicant. It is stated that the action of the department in issuing the
charge sheet is illegal. A fresh charge sheet could not have been issued on
the same facts after withdrawing the first charge sheet. There is undue and
inordinate delay in issuing the charge sheet. The charge sheet is isued on
false and frivolous allegations, to save some Customs Officers. The applicant
has given a proper and correct statement before the Magistrate Court at Delhi.
The respondents cannot allege that the appiicant has made a false statement
before the Criminal Court. On these allegations, the applicant has approached
this Tribunal with a prayer for quashing the charge sheet dt. 6.7.1993.

3. The respondents in their reply have justified the action taken 1in
issuing thé charge sheet against the applicant. They have also mentioned the
facts of the case. It is stated that the first charge sheet was withdrawn
since some vital documents were traced and on that basis a fresh major penalty
charge sheet was issued. The procedure adopted by the respondents is
perfectly legal. Since one of the delinquent officer Mr.Gandhi was a Gazetted
Officer, fhe Department had to consult the Central Vigilance Commission and
then a charge sheet had to be issued by the President who is the Disciplinary
Authority for Gazetted Officers. That is how some delay has occurred in
issuing the charge sheet. Many allegations on merits are made which are not
necessary for our prasent purpose. It is alsoc stated that the appiicant had
fiied previous OA for identical relief of quashing the charge sheet, but did
not get that relief. He cannot now file fresh OA for the same relief.

4. The learned counsel for the applicant contended that the charge sheet
is vitiated because of undue delay in issuing the same. Then it was argued
that the charge sheet is mala fide and such a charge sheet cannot be 1ssuéd
when the applicant has been exonerated in the preliminary report. On merits
it was pointed out that a false case has been foisted against the applicant.

|'D4l
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Then it was submitted that the charge shest is Dre-matufe since ¢riminal case
is pending. On these orounds it was submitied thal the charge sheet may be
quashed. Then an alternate submission was mads that in case the Tribunal
comes 1o the conciusion that charge shaet cannot be guashed and enauiry should
procesd. it was arquegfthat aoplicant is due for promotion baing senicrmost
among Assistant Enforcement Officer and his prometien should not be withheild
or deiaved bv adopting “sealed cover procadura’ having regard to the fact that
- there is delay in issuing the charge sheat ahd thera is Tong lapse of about 13
vears from the date of incident ti11 to day. It was tharefore submitied that
notwithstancing the pendency of Disciplinary Enguiry. the respondents should
consider the case of the applicant for promotion asper rules. Mr.V,D.Vadhavkar
. on bahalf of Mr,M.I.Sethnglcounsei for the raspondents,contended that no case
is made out for auashing the charge shest. He further argued that the present
0A for identical relief is not maintainable and is barred by principles of
res judicata in view of the finding in the previcus DA 797/93. Then it was
a2lso stated that after the issuance of charge sheet. thére is no delay on the

part

2

f tha respondentis and enauiry could not be proceeded with dus to the
stay granted by the Tribunal in the previous 04, It was further submitied
that respondents have no obiaction to proceed with tha Disciplinary Enquiry if
the stav is vacated. He also opposed for giving any diraction ragarding
promotion contrarvy to the rules pertaining to 'sealed cover orocaedure’.

>
5. In the light of the arguments addressed before us. tha nnints that
falls for determination arae:

i} Whethar the anplicant has made out a cass for auashing the charae
sheet dt. 6.7.16837
i1) Alternately. whether the applicant is entitled to a direction for
considering his case for promotion notwithstanding the pendency of
the Disciplinary Enquirv?
i1i) What Order?

6, Point No.i

Soms arguments were addressed on merits of the case. to point out
that there was no avidence or material €0 issue a charge shaet against the

applicant. Reliance has also been placed on the preliminarv anguiry report

o
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which found that there was no case against the anpiﬁaanﬁ. In our view, at
the thrashold. we cannot go into tha correctpess of the charge sheat and
marits of the case; it is a matigr which has to be ennuired into during
departmental enquiry. We also do not find any merit in thé,argument about
axoneration of the applicant in the preliminary report. A perusal of the
preliminary report shows that the concerned officer relied on kis oral

tements of the applicant and Mr.Gandhi in the Criminal case and on that
basis ha held that no case is made out for any departmental enguiry. On the
faca of it, the reasoning is oer se fallacious. If the question of holding a
departmental enguiry or issuance of charge sheet against a delinguent
government afficef is to be decided on the basis of hig statement or if
issuance of a charge sheet in a criminal case is to ba decided on the
statement made bv the accused, then no charae sheet can be issued either for a
departmental enquiry or for a criminal case. Every delinaguent official and
evary accused alwavs denies that he has committed any mis-conduct/offence.
That cannot be the basigs for issuance of charge sheet at all. A charge sheet
should be issued on the basis of the materials cellactad during the investiga
tion. But the Officer Qh@ prepared tha preliminary enguiry report stated that
he is accepting tha statment of the applicant and Mr.Gandhi made on oath
before the Criminal Court and on that basis no cése is made out. Such a
preliminary repori cannot be given anv weichi, Even otherwise, the
Disciplinary Authority is not bound by the preliminary report. Notwithstanding
the praliminary report, if the Disciplinary Authority finds that thare is
sufficient material to issue a charge sheet he can still issus a charge shast.

Wa are also not imprassed bv the argument that the charge shest is

vitiated by mala Tides. There is no such alleoation and thera is no material
to subport the allegation of mala fides.
7. The othar contention that the charge sheet is pre-mature since

criminal case is pending also doeas not appeal to us. It is well seitled and

=t

there can ba no dispute that thaere can be paraliel proceedincs in departmental
enquirv and criminal case, The private comnlaint filed bv the accused aqainstelqj///
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the Customs Officer is not at all relevant for deciding the a]]eged‘
mis-conduct of the applicant except on one point. As could be seen from the
articles of charge framed against the appiicant and the statement of
imputations there are number of allegations pointing out alleged m1s-condqct
of the appiicant. The allegation is that the applicant and Mr.Gandhi were
sent after giving information for Keeping surveillance and for apprehending
Mr.Logani and Raghbir Singh, but they did not do surveillance and did not
seize any contraband goods. It is &1so alleged that applicant and Mr.Gandhi
went to Air Port only after the accused persons were apprehended by the
Customs Officers. It is also alleged that the applicant did not intercept the
passengers baggage which he shouid haQe normally dons. That applicant has hot
referred to seeing CDF with the accused in his report. Now he has made a
false statement before the criminal court to favour the two smugglers.

Except one statement that the applicant has made a false statement in ¥

the criminal court, all other allegations against the applicant are only to

show that he has not discharged his duty properly and he did not keep f
surveillance, did not intercept the baggage and did not apprehend the
smugglers. In respect of these allegations there is no question of the ¢harge

sheet being pre-mature because of criminal complaint filed by the accused of

the criminal case against the Customs Officers.

May be, on the point that the applicant has made a faise statement in
the criminal case regarding CDF, the departmental enquiry cannot be proceéded
with when the criminal case is pending. 7o that extent, we may hold that the
charge sheet cannot be proceeded with. Even otherwise, it is a moot point
whether in a departmental enquiry an officer can be proceeded with for ~
a1]eged1y making a false statement in a deposition of a Criminal Court. If
a witness gives false evidence, then it is for the criminal court to take
action at the time of delivering judgment by ordering prosecution of witness
for giving false evidence. It is highly doubtful whether for such a charge,
the withess can be proceeded with in a departmental enquiry. Therefore,
we feel that without expressing any final view on this point, we can restrain

llTl
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the respondents from holding any enquiry against the applicant about the
alleged false statement made in the criminal court. After the termination of
the criminal case, the department must consider the relevant legal provisions
and particularly provisions of the Code of Criminal Procedure and then decide
whether action is permissible to be taken against the applicant for allegedly
making false statement in ¢riminal court and then issue a fresh charge sheet
in that aspect. As far as other allegations against applicant are concerned,
the pendency of criminal case is wholly irrelevant and there is no bar for
having preliminary enquiry proceedings with the Disciplinary Enquiry against
the applicant.

8. Now remains the only question about delay in issuing the charge sheet.
The incident took place 1n 1986, but the alleged mis—conduct_on the part of
applicant and Mr.Gandhi after receiving a letter from the Customs Department
by the end of 1987. Then there was some preliminary enguiry and issue of
notices etc. Then in 1990 a minor penalty charge sheet was issued., Sub-
sequently, on discovery of additional material major penalty charge sheet is
issued.

It is a settled position that there is no straight jacket formula to say
that if a charge sheet is delayed by a particular number of years it should be
quashed or otherwise it should go on. It all depends upon the facts and
circumstances of each case. We have come across many decided case, where in
some cases charge sheets has been quashed on the ground of delay and in some
cases charge sheet were allowed to continue inspite of delay. Now, the
administration has some explanation about the delay between 1986 and 1990 when
minor penalty charge sheet was issued. Then there is some explanation as to
why the department changed its mind and issued a major penalty charge sheet.
The aliegations against thelapp11cant and Mr.Gandhi are very serious. The
alleged mis-conduct touches upon their integrity and even imputes motives to
them for having done something to favour the smugglers. Having regard to
the gravity of the charges alleged against the applicant, this 1s not a fit
case in which the Tribunal c¢an quash the c¢harge sheet on the ground of delay.

Ill8.
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One more point we have to notice is that identical ground of delav was taken
in the previous 0A, but the Tribunal was not pursuaded to cuash the charae
sheet on the ground of delav, The learned counsel for thes respondents is
therefore right in his submission that now on the same plea which did not find
favour with the Division Bench which heard the previous 0A, the applicant
cannot ask for quashing the charge sheet and it igs hit by the principles of
res judicata,
9. We have secured and perused the records of QA 797/93, Even in that

allegations are made in the CA and specific ground is taken

case, number of
that the charge sheet is bad because it was issued in 1893 %or an incident of
1986, Therefors. the applicant wanted the charge shest shuuid be guashed on
that ground. The OA was disposed of by the order dt, 1i,2,19Q4. The Tribunal
noticed that it is not desirable to proceed with the departmental proceedings
when the c¢riminal case is pending, Then following obsarvation is made at the
end of para-1 which reads as follows :

“Wa, howaver. do not wish to scuttle any departmental action but only

direct that the departmental proceedings shall stand suspended until

the case in the Criminal Court is finally decided.”
{undarlining is ours},

Therefore, the Tribunal was not pursuaded to quasgh the charge sheet on the
ground of delay. Wwhat is more, the Tribunal made it clear that it does not
want to interfere with thernending departmental enquiry acainst the appiicant,
It only said that enguiry should be stayed til11 the disposal of the criminal
case. It may be. in para 2 there is an obsarvation that other contentions
which have been raised by the applicant are kept open. In our view, this
observation must be read with the observation extracted above. The Tribunal
wag not inclinad to quash and did not want to scuttle the Enguiry Proceedings,
but still the applicant’s contentions on merits wera left open. By a
harmonious construction, we can say that, what the Tribuﬁa? meant was that the
other objections are 1aft open so that they can be agitated at appropriate-

i [

i [N
forum and at appropriate stace. For example, number of aliecations bhas been

made on merits, those can be agitated before the Disciplinary Authority and

ﬁ 7.9,
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then befora the Appsllate Authoritv and mav be if the applicant fails at the
departmantal Jevel ha cap approach the Tribunal for judicial review after the
final order and then he can re-agitate tha same thing, 1In this connsction. we

are fortified bv our view bv a decision of the Supreme Court raported in

f India & Anr, V/e. Ashok Kackar), That was a case

1995 SCC L&S 374 (Union

[l

where aftear the issuance of charge sheat it was chaiienged bafpre the
Tribunal, Thoush the applicant had taken number of grounds, the Tricbunal
aguashad the charee sheet on ona of the grounds. The Supreme Court reversed

the view of the Tribunal and held that the Tribunal should not havs

D

entertainad the application at the pre-mature staoe and then pass an order

nuashana the charge shes Then, it was further obsarved that the dalinguant

points available to him includina those wh1 ch ware tazken up in the praceedinés
befora the Court. Therefore, the aporopriate course of the appliicant is to
raise thess contentiong which are 1aft open bv the Tribunal before the
Disciplinary Authoritv, Appellate Authority etc. When once the Tribunal has
clearly statad that it doas not wani to auash the charge sheat and it did not
want to scuitie the departmental enguiry, in the second round of litigation
the applicant cannot now ask for quashinag the charge shast on identical
grounds. Therefore, the present OA asking for quashing the charge sheet on the
ground of delay and cother dgrounds which were earlier taken in 0A 797/92 is

clearly barred bv principles of res judicata,

10. In our view. the Supreme Court has in manv rocent iu
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Courts and Tribunals in ehtertaining suych appiications at the threshold and
then interfars with the bDisciplinary Enquiry, The Supreme Court has come down

heavily on Ceourts and Tribunals in interfering with the Disciplinary Enquiry

or in guashing the chargs sheet

|-i'
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it

the threshold (vide 1995 SCC [L&R)Y 2374 -

Union of India and Anr. V/s. Ashok Kacker, JT 1994 (1) 8.(C. 658 - Union of

India V/=. Upendra Singh, 1995 (1) ATJ 299 - Transport Commissioner, Madrag

2}

V/e. A.Radha Krishna Moorthy, 1897 (1) SC 8LJ 25¢ -

K.§.Swaminathan) .
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11, In view of cur finding that the present 0A is barred by principles
ras judizata in attacking the charge sheet on the ground of deiklay and other

in the previous OA (0A 787/03, it is not necessary to consider
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the guestion of delav which was again presged into service by the learned
counsal for the applicant. However, we briafly refar to one decizion cited by
him on this point.

In AIR 1998 SCC (L&S) 1044 = T 1998(3) SC 123 (State of A.P. V/s.
N.,Radhakrishan), where the gusstion was aboul the Tribunal guashing the charas
sheet on the ground of delay., There the charge sheei was issued in 1995
pertaining to events which had taken place 10 vears earlier;. There was no

explanation for tha dalav. Then thers was delay in procesading with the

dapartmantal enquirv. In para 19 of the reported judemant, the Supreme Court
has made it varv clear that it is not possible to iav down anv uniform

principle applicable to ail caseas and a1l situations whars thare is deiav in
concluding the discinlinary procesdings. Fach case has to be decided on its
own facts and circumstances, Thaen the Supreme Court topk the paculiar facts

and circumstancas of that case and on facts came to the conclusion that it did

el

not want to interfere with the order of the Tribunal quashing the chargas

sheat, On the cuestion of law, the Supreme Court has made it clsar that there
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is no uniform law and each case has to depend on its own facts and
c {rcumstancgs :

Wa have already pointed out how on facts there is some explanation
from the department and then we find thera are serious ations mis-conduct

ot
=5
T
1
o)
-~
and
o
o
]
"
mund
12
[0
m
-
I
pee
]
—
-}
L]
v
)
ek
A
r
o
~h
—
(=3
e
']
fas]
pry
e
3
o
st
wy
o
A
k]
-
34
€
n
—
A
5
o
2]
[N
el
Lo
[#)
urt,
o
—
xsd
(=N

Hanca, taking anv view of tha matiar, fthis is not a fit case for

guashing tha charge sheat. Point No.1 is answered in the nagative. fz‘}/’///
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12. Point No.2:

We have already seen that this is an incident of 1986. But the mis-
conduct came to l1ight by the letter of the Customs Department only at the end
of 1987. We have already pointed out the delay in issuance of charge sheet.
But, at least from 1993 and onwards there is no delay on the part of the
administration, but the enquiry could not be held in view of the application
filed by the applicant in the previous OA and the order of this Tribunal
dt.11.2.1994 restraining the department from proceeding with the enquiry till
the disposal of the crimiﬁal case. Therefore, nobody is responsible now for
the delay after 1993 in view of the order of the Tribunal., It may be that the
Tribunal passed that order hoping that some order will be passed in the
criminal case in the near future. Inspite of lapse of 5 years from 1994 to
1999, we find that the matter is still pending in the Delhi High Court which
has stayed the proceedings in the criminal case before the Magistrate in
DeThi. How Tong we shotild continue the stalemate is the question. It is not
in the interest of either the applicant or the administration to keep the
departmental enguiry in suspended animation; if the said order is allowed to
continue, then the applicant cannot get his promotion and the sword will be
hanging on over his head for years to come. Similarly, the said order is not
in the interest of administration also. The fact that the administration has
issued a charge sheet, in public interest and to maintain purity in the
administration and discipline in government service, it is desirable that the
departmental enguiry should be expedited and should end in one way or the
other. No useful purpose will be served either for the applicdant or for the
administration to continue the stay of departmental enguiry for years
together. Even the learned counsel for the respondents fairly submitted'that
the department has no objection to proceed with the enquiry if the stay is
vacated. We are told that the enquiry has proceeded against the co-delinquent
Mr. Gandhi though final order is not yef passed. Having regard to the facts
and circumstances of the case and in public interest, we feel that we shqpld

recall the stay granted by this Tribunal in the order dt. 11.2.1994 1




-

DA 797/93 and vacate the stav and diract the administration to procead with
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the departmental enguiry, If once we have coma to the conclusion that n
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is made pui for auashing the chargs sheet. then natuyraily the stav has
yacated and the Discinlinarv Enauirv should be procsaded with,

13. We have alrsadv pointed out that in the charge sheei there ara pumbar
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an enauiry and decide whether the statement on nath made bv the appiicant in
the criminal dase at Magistrate's Court at Delhi is a false statement as

nd in the statement of imputations., In our

»

mantionad in the charge shaet
I4

viaw, it is for the criminal court to decide whathar the witness has mada

M

false statement or not. We have already expressed our view on this point.

s

Even if it ies parmissible for the department to issue a charaoas shast on this
ground, we feel that the department should not be ailowed to hold an enguiry

into this aseect ti11 the disposal of the criminal case.
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nauiry rasarding other

of imputations like he did not kesp surveillance of the smuaglars, he did not
apprehand tha smugalars atc. Excent on the allegation of aoplicant making a
false statement bafore the criminzi court at New Delhi resppndents can proceed

14, Tha laarned counsal for th
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appiicant’s promotion has besgn withheld due to the nendency

departmental enguirv. It is true that under the Government of India Circular
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be considered by the DPL. but the recommendation will be kent in'a "sealed
cover’ ti11 the disposal of the departmenial enauirv/criminal casa. According
to the procedurs if the departmental encuirv/criminal case ands in a
punishment to the delinauant official. then ’“sealed cover’ cannot be opened at
all. Howaver, if the official is sxonerated in the deparimental enauiry or
criminal case. then the “sealed cover’ will be cpenad and effect will be given

to the racommendation of the DPC

[ ]

Now, in the present case. if we ao strictlv bv the 'sealed cover

procadure’ since departmental enauirv is pending the applicant’s case for
!

promabion cannot be taken un and the DPT will have to keep its finding in a

'esealed cover’, But, the guestion is whether anv depariure from the gansral

{ . .
rula has to ba made in the cscu112r facte and circumstances of this casa.

15. in this connaction. we mav refer to a decision of the Suprema Court in
1995 (29} ATC 548 (State of Puniab and others V/¢. Chamanlal, where aiso there
was a delay in issuinag the charge sheet. The Subprems Court did not want to
guash the proceedinas. But, howsvar, having regard to the delay in issuing
tha chargs sheat and complation of the enguiry, the Suprems Court gave a

diraction that the delinousnt officfal% case for promotion should be

«t

congsidered without reference fo the Eendfng departmentalenguiry and if he is
found Tit for promotion he should be promoted immediatelv, It is further
gbsarved that anv such promotion is subject to reviaw afﬁer the conciusion of
the enauiry and in the Tight of the findings in the enguiry. Then, a direction
was given for an expaditious digposal of the enguiry case.

For the raasons alreadv mentionad about the‘delav in issuing the
charge sheet. deiay in enquiry and subseguent enouiry being held up due to
stav granted bv tha Tribunal for the iast 5 vears, wa feal that thig ig a fit
case in which some direction shouid be given for expediiiocus dispogsal of the
enquiry case and if there is delay, then applicant’s case should he considered
for ad-hoc promotion subiect to review in the light of the order of the

Disciplinary Authoritv in the enauirv case. ' {L

.. 14,
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15. in the result, the anplication is diszposed of with the following

directions:
[ ]

{1} The oraver of the aopiicant for auashing tha chargs shaot s

rejected.

{2} The stav for the Discipnlinary Enouiry granted bv this Tribunal bv

order dt. 11.2.1994 in 0A 797/93% is hereby recalled and vacated,

The raspondents are diractad to procesed with tha departmental

enguiry in pursuyance of the charge sheet dt. 86.7.19%83 zoainst the

inplicant expeditiousiv on all allegations of mis-¢onduct in the

Al AL T LIS Y MY S50 a4 b e L

JAT]

Articles nf Charges and imputations except the one alleogation of

anplicant making a falze statemant in the | r1m1nai Court.

otion and if

g

annlicant is in the zone of consideration. than the DPC mav
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consider hig case for promotion and keesp its finding in 2 'sealad
cover’ as ner the “sealed cover nrocedure’® Ruias. However, if fhe
Disciplinary Enguirv is not completed within a period of six
months from the date of receipt of a copy of this order, then in
any DPC hald after the said period for considering the case for
promotion, then the abplicant’s case shall not be kept in £ sealed
~cover and if he is in the zone of considaeraticn and found suitable
for prometion. then he may be granted ad-hoc promoticon subjact to

the rasult of the Discipiinary Eaouiry. After the Discipiinary

Authoriiy nagses the arder in the Disciplinarvy Enquiry case, the

7

order of ad-hoc promotion mav be reviewad and suitable orders may
ba passed.

(4) Mo ordar as to costs,

’ - <
éia W e )

(0.5, RAWE A
MEMRER (A)

(R.G.VAIDYANATHAY /’(1r¢§
VICE-CHAIRMAN



CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

CIVIL CONTEMPT PETITION NO.50 OF 2000 1" OBF‘OJ'Z?S'/OJ)"

Dated this Wednesday the 3rd October, 2001

Coram: Hon’ble Mr.B.N.Bahadur - Member (A)
Hon’ble Mr.S.L.Jain - Member (J)
R.L.Tyagt,

Assistant Enforcement Officer,

Enforcement Directorate,

Mittal Chambers, 2nd Filoor,

Nariman Point,Mumbai 400 021.

R/o S06/A, Bawa Tower,

Sion Chunabhatti,

Mumbai 400 022,

(By Advocate Shri R.Ramesh) - Applicant

VERSUS

1. Union of India
through the Secretary,
Ministry of Finance/y
Department of Revenue,
Government of India, :
North Block, New Delhi - 110 001,

2. The Director,
Enforcement Directorate,
Loknayak Bhavan,

6th Floor, Khan Market,
New Delhi - 110 006.

(/]

The Deputy Director,

Enforcement Directorate,

2nd Floor, Mittal Chambers, o
Nariman Point, Mumbai - 400 021,

4, The Deputy Director (II),

Enforcement Directorate,

Janmabhoomi Chambers,

Walchand Hirachand Marg,

Mumbai - 400 033. '
{By Advocate Shri M.I.Sethna) - Respondents

ORAL ORDER

This Contempt Petition is filed by the original applicant
alleging non-compliance of order made by this Tribunal on
5.4.1999 in OA 275 of 1985. The prayer made 1in the Contempt
Petition s as follows:-

2/-
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crder ma

(a) that this Hon’ble Tribunal may be pleased to take
appropriate proceedings against. the Contemner above

named under the provisions of Contempt of Courts Act,
1971, read with Contempt of Courts (CAT) Rules, 1992 for
the contempt committed by him by deliberately and
wilfully and knowingly violating the directions given by
this Bench in the judgement dated 5.4.1999 delievered in
OA No.275/99 and he be punished according to law.

(b) that the ex-parte enguiry proceedings conducted
on 22.9.1999 and the report dated 4.10.1999 submitted by
the Contemner herein be quashed and set aside.

(c) that the respondents be permanently restrained
from taking any further steps pursuant to the illegal
report dated 4,10.1999 submitted by the contemner herein.
(d) that pending the hearing and final disposal of
this Contempt Petition, respondents be restrained from
taking any further steps against the appliicant, based on
the report dated 4.10.99 submitted by contemner herein.

(e) that ad interim relief in terms of prayer (d)
above be granted.

(f) that such other and further order or orcders be
passed as may be considered just and proper.

(g) that costs of this Contempt Fztition be provided
for.

At the outset we must record the operative part of the

de in the 2A which reads as follows: -

{1) The prayer ofthe applicant for quashing the
charge sheet is rejected.

(2) The stay for the Disciplinary Enguiry granted by
this Tribunal by order dated 11.2.1994 in OA 787/93
is hereby recalled and vacated. The respondents are
direcgted to proceed with the departmental enquiry in
pursuance of the charge sheet dated 6.7.1993 against the
applicant expeditiously on all allegations of misconduct
in the Articles of Charges and imputations except the one
allegation of applicant making a false statement 1in the
Criminal Court.In case the department takes up the
question of promotion and if applicant is in the zone of
consideration, then +the DPC may consider his case for
promotion and keep its finding in a ’sealed cover’' as per
the ’ sealed cover procedure’ Rules. However, if. the
Disciplinary Enquiry is not completed within a period of
six months from the date of receipt of copy of this
order, then 1in any DPC held after the said period for
considering the case for promotion., then the applicant’s
case shall not be kept in sealed cover and if he is in
the zone of consideration and found suitable for
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promotion, then he may be granted ad-hoc promotion
subject to the result of the Disciplinary Enquiry.After
the Disciplinary Authority passes the order of the
Disciplinary case, the order of ad-hoc promotion may be

reviewed and suitable orders may be passed,.
(4) No order as to costs.,”

3. We have carefully gone through the petition, and the
written statements of reply filed viz.one by the Department and
the other by the alleged conﬁemner vizZ. Shfi Servesh Kumar who
was the Enquiry Officer inh  the present case, We have been
assisted 1in considering this contempt petition by the learned
counsel for the original app11¢ant namely Shri Ramesh
Ramamurthy. It 1is the contention of Shri R.L.Tyagi in the
contempt petition that a perusal of the enguiry report would
show that the directions given in the judgment and order have
been wilfully ighored i.e. in regard to the matters on which the
enguiry shouid not be held. It is alleged that such action 1é
wanton and wilful. The main argument is that the departmental
enguiry could not have proceeded regarding the statement iﬁﬁhe
criminal case about the CD form (in short °CDF’). The stand
taken is that in the examination 1in chief,’ the withess was
allowed to talk about the CD form, Various extracts of the
evidence have been quoted 1in this regard in the contempt
petition.

4, Assisting on this, and expounding on the matter, Tlearned
counsel Shri Ramesh Ramamurthy took us over to both the
statements filed by the respondents/alleged contemner and
reiterated that the enguiry was indeed taken up and completed
without regard to the bar on consideration relating to the CDF

and related matters. It was argued that in the defence made by
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the Enguiry Officer to the effect that he is following the
directions of the judgment in the OA, the Enquiry Officef was
really only quibbling on lanhguage and seeking a defence.
Reference was made by Shri Ramesh Ramamurthy to different parts
of the judgment 1n the aforesaid O0OA to stress his point.
Reference was also made in Para 7.10 and 7.13 of the Enaquiry
Report where it was stated "the matter in regard to CDF has been
referred to and discussed. " The learned c¢ounsel took special
exception to the statement made by the alleged contemner to the
effect that "enguiry into the charges permitted by this Hon’ble
Tribunal” would be incomplete if there 15 no discussion on the
CDF" as stated in Para 10 of the statemenﬁ of Shri Servesh
Kumar. Reiteration was made fTor setting aside fhe eaquiry
report. . Shri Ramamurthy stated that in fact this was their main
prayer in the Contempt Petition.

5. We have perused the two written statement referred to
and the contantg therein. The learned counsel for the 'alleged
contemner Shri V.D.Vadhavkar took us over these documents, and
made the point, that what was specifically barred from being
tooked 1intoc during the enquiry was the fact of the allegation
made that the applicant had made a false statement 1ih the
criminal court. He asserted that this has not been gone into by
the Enquiry Officer, and, 1in fact, in the enquiry report the
Enquiry Officer has made specific reference to this conscious
effort on his part. The learned Counsel stated that the order
in OA did not, either directly or 1implicitly mean that the

aspect relating to CDF would not be lYooked into at all nor

/
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touched upon in any manner or that even the facts in this regard
would have to be ignored. He made the point that 1in the
concTus{on arrived at, the ocharge that was concluded to have
been proved related to the failure of the applicant in Kkeeping
proper éupervision, and submitting wrong report to the superior.
The aspect relating to false statement before the court has not
been to@ched upon in the conclusion reached, Shri Vadhavkar
contended.

6. The other aspect argued by learned Shri Vadhavkar was in
regard to the conduct of the applicant. Though argued in detail,
wa will only 1ist in gist the points made. It was argued that at
every stage 'the applicant has been trying to saek stay of the
proceed{ngs of the enguiry. For two years the Department did not
do anything in view of the stay until the time when the
app?icaht himself came up 1in an MP and the stay order was
modified. Shri Vadhavkar referred to the petitioner filing the
OA before Madras Bench. The applicant had gone up the Madras
Bench in OA. shri Vadhavkar strongly made the point that the
Tribunal was not apprised of this fact, purposely by the
petitioner.The other argument related to delay in filing of the
contempt petition. It was that it was barred by Timitation,

7. In regard to the first point, we have perused not only
the operational part of the order but have also perused the two
paragraphs (referred to especially by Shri Ramamurthy) 1in the
text of the judgment and have no doubt in concluding that the
orders made by the Tribunal have been substantially
imnplemented. The first was being.that the prayer for guashing

s charge sheet was rejected; then the stay order was modified

e

ese b/
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clearly authorising the department to procesed 1in  the
departmental enquiry expeditiously on all allegations except the
one regarding the applicant making a false statement in the
criminal court.Now as well as the statement perpetrated to as
made falsely relating to the aspect of CDF has been referred to
in Enquiry Officer’s report, it cannot be construed that
refeﬁence to the CDF in the process of enguiry will render it to
be bad in Taw or make us come to the conciusion that the Enquir&
Officer was not following the directions of this Tribunal. On
the point allegedly made that statements of some witnesses were
recorded in evidence vis-a-vis CDF we must say that
evidence must be recorded to elicit the facts. It cannot be
recorded 1in part. Hence reference to the CDF, or to the making
of the false raeport to the superior cannot in any way be éeen
to violate the orders made by this Tribunal in the OA.

8. We alsoc note that while making out the enquiry report
the Enquiry Officer has been conscious of the order of the
Tribunal and has recorded it so. He has discussed the CDF
aspect within the 1imitations prescribed and evenh the statement
made by him 1in Para 10 as reproduced above cannot make his
actioh suspect.

9. Now we come to the objection taken regarding the
contempt petition being delayed and being hit by the law of
Timitation. The main contention was that the applicant himself
has stated 1in Paragraph 3 of his Contempt Petition that the
contempt has been committed on 22..9.19%89 the contempt petition

having been filed on 21.9.2000 . We must read the full paragraph

/ ....... 7/~
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and as explained by Shri Ramamurthy that the Timitation will
have to be taken from the date on which the enquiry reporﬁ is
served on him i.e. 10.8.2000. The contempt petition is filed
in about four to five weeks after this, and therefore the plea
taken for limitation does not have any force.

10. We now come to the third aspect of the case viz the
conduct of the applicant. The first part relates to applicant
not in appearing before the enquiry. Though some facts are
before wus, we are not going consciously into this aspect as it
is not a matter which can be taken in contempt petition. It
will probably be open for argument before the disciplinary
authority, appelilate authority etc. 1In regard to the applicant
going to the High Court of Bombay we only note that he had
failed to secure the stay. To this extent, there 1is nothing
wrong in the conduct of petitioner. We, however, note rather
seriously that he had chosen tb remain quiet, regarding the fact
that he had gone up to Madras Bench of this Tribunal (we
emphasize Tribunal since it has been held to be one Tribunal
whichever Bench a matter is taken to). We have seen a copy of
the Jjudgment made by the Madras Bench of the CAT (0A 1190/99
decided on 2.5.2000) and find that an interim finjunction was
soughi restraining the respondents from proceeding the
disciplinary case against the applicant regarding the subject
matter of charge memorandum dated 6.7.1983. The Madras Bench
had found that it was not necessary to interfere with the
proceedings at that stage and that the enquiry officer had

already submitted his report on 4.10.1998 (sic 1999).The fact of
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this judgment could well have a bearing on this contempt
petition and it should have been c1ear1y stated therein. We do
find from the conduct, of the applicant that he is merely
seeking the route of 'contempt petition to attain his
objective/purpose of getting ad~HOc promotion in terms of the
orders made in OA No.1180/99 (supra). Be that as it may, the
important fact it that the basic factual and substantial point

we find that the Enquiry Officer has not committed any c¢ontempt

and we therefore hold that no contempt has been committed by

the alleged contemner. ;
1. In view of our remarks above, on the conduct of the
petitioner, we are constrained to award costs in this case. We

hereby order costs which we are restricting to Rs.1000/- to
be paid to the official respondents by the petitioner filing
this contempt petition within a period of one month from the
date of receipt of a copy of this order. The contempt petition

ﬁs rejected. Notices are discharged.

P

(s.L.Jain) _—-ﬂfgfﬁiaahadur)
Member(J) Member (A)
mb



CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH, MUMBAI

OA.NG. 275/95

— 'S
Dated this the 2° day of Leplemb: ~ 2001,

CORAM : Hon'ble Shri S.L.Jain, Member (J)

Hon’ble Smt.Shanta Shastry, Member (A)

R.L.Tyagi,

Assistant Enforcement Officer,:

Enforcement Directorate,

Mittal Chambers, 2nd Floor,

Nariman Point,

Mumbai . .. .Applicant

By Advocate Shri R.Ramesh
with Shri M.S.Ramamurthy

V8.

1. Union of India through
the Secretary,
Ministry of Finance,
Department of Revenue,
North Block, New Delhi.

2. The Director,
Enforcement Directorate,
l.oknayak Bhavan;
6th Floor, Khan Market,
New Delhi,; ‘

3. The Deputy Director,
Enforcement Directorate, ~
2nd Floor, Mittal Chambers,
Nariman Point, Mumbai.

4., The Deputy Director (II),
Enforcement Directorate,
Janmabhoomi Chambers,
Walchand Hirachand Marg,
Mumbai. . . . Respondents

AND

Shri Servesh Kumar,

Enquiry Officer,

(Commissioner for Departmental

Enguiries), Central Vigilance

Commission, Satarkta Bhavan,

INA, New Delhi. et - T L. .Contemner

By Advocate Shri V.D.Vadhavkar
for Shri M,I.Sethna
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3. OA.NO.797/93 was decided on 11.2.1994 and the operative
part of the order is as under :-
“"We find that it would be highly inappropriate to
proceed with the departmental proceedings against
the applicant during the pendency of the criminal
proceedings. We, however, do not wish to seuttle
any departmental action but only direct that the
departmental proceedings ~shall stand suspended
until the case in the criminal court is finally
decided.”
4. -~ The applicant has preferred this OA. on the ground that
there 1is delay of more than 7 yeafs in issuing the impugned
charge sheet which relates to an incident of 18868 while 'charge -
sheet 1is issued in the year 1993 which vitiates the proceedings

and the chargesheet is 1liable to be quashed and set aside.

5. After dropping of the minor. penalty chargesheet under
Memorandum dated 24.8.1990, there has been a delay of more thén 3
years in issuing the 1impugned chargesheet. The minor penalty
chargesheet itself was issued more than 3 years after the alleged
false statement in the criminal proceedings. The delay is fatal
to the maintainability of the chafgesheet. The delay at every
~stage betrays a design not to leave out the applicant from false
disciplinary proceedings. The réspondents' order dated 7.7.199§
cgrdering a common 1inquiry to be held aga?nst all thé
chargesheeted officers "also vitiates the proceedings as thél
imputations as stated in the chargesheet no where show any commdﬁ
intent or common act which has been committed by theséﬁ
IE

chargeshested officers. The duties and responsibilities of these “ .

officials are distinctly different and therefore common

proceedings cannot at all be held in respect of the said charges.

R P
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The disciplinary proceedings are therefore liable to be quashed
and set aside. The witnesses in the departmental proceedings are
the Customs OFficers who are accused in the criminal proceedings
before the Metropolitan Magistrate, New Delhi. The statements of
these withesses therefore cannot be accepted as they would be
made only with a view to prtoecting their own selves and would be

biased against the applicant.

6. There 1is clear distinction between "stay"” of an order and
"suspension” of an order. In the event of an order of
disciplinary proceedings, as in this case, being suspended, there
exists no discipilinary proceedings till they are revived. A
promotion cannot be held up or deferred and no sealed cover
pfocedure can be validly adopted. The departmental authorities
have no justification whatscever to withhold/defer the promotion
on the basis of the impugned chargesheet which has been suspended
by order dated 11.2.1994 in OA.N0O.797/93, a direction to the
departmental authorities is necessary to the effect that they do
not adopt any sealed cover procedure in the matter of promotion

of the applicant to the grade of Enforcement Officer:

7. The accused Customs Officers 1in a criminal complaint
instituted on 9.1.1987 before the Court of the Metropolitan
Magistrate, New Delhi have moved the Hon’'ble Delhi High Court fof
guashing the criminal proceedings and the proceedings before the

Learned Metorpolitan Magistrate, New Delhi have been stayed. The

\
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entire proceedings will take many  years 'to end and how long
thereafter the departmental proceedings will be initiated is not
certain., The chargesheet cannot be permitted to remain as a
sword of damocies tolhéng on his neck for many years to come

totally obliterating all his promotions and career advancement.

8. The respondents have resisted the claim of the applicant
alleging that the OA. is misconcieved and not maintainable. The
applicant has no cause of action. The file regarding the
Fact-finding Enquiry No. T-3/345/D/86 was not traceable when
minor penalty ﬁroceédings were going on. After the file is
traced, after going through the file and certain vital documents
which were kept in the said file, it was found that the applicant
and Shri Gandhi have played nothing short of a double cross
against the Department and have completely compromised the
departmental interest of going before the court and giving a
false testimony which was totally based on after-thought as if
completely negated the facts on record and the statements of the
accused which were recorded by them on the spot on the date when
the incident occurred as there was noc mention of Currency
@Vdec1aration Form in the said statements. After reconsideration
of the above facts, disciplinary authority came to the conclusion
that the above conduct of the oficers warranted major penalty
proceedings as per Govt. of India instructions No. 18 below
Rule 15 of C€CS (CCA) Rules,1965, the charged officers wege
informed of the decision of the disciplinary authority vide

’}.: ¢ -
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Memorandum No0.C-3/29/86-Vol.II dated 24.8.1390 (Annexure-‘F’').
Since one of the charged officers Shri Gandhi was holding a
gazetted post, the matter was referred to Central Vigilance
Commission for advice. According to the instructidns contained
in para 2.9 of Chapter III of Vigilance Manual Vol.I, the report
of preliminary enquiry together with all relevant documents and
papers and its proposals as regards further course of action are
required to be referred to the Central Vigilance Commission for
advice, which 1is necessary one. After réceipt of advice from
CVC, the highest discip?inary authority, the President of India

issued the chargesheet to the applicant and Shri Gandhi. After

‘receipt of the said chargesheet, the applicant filed OA.N0.797/93

before this Bench for the reliefs as stated above and the order
passed thereon as stated above. After receipt of the said order,
no further action has been taken 1in respect of the said
chargesheet, hence OA. deseves to be dismissed. The OCA. is

time barred: "

9. No DPC was held during March, 1995 or to be held in April
1985 as there is no vacancy of Enforcement Officer for promotion
quota during the Recruitment Year 1994-95. Promotions are to gé
given on the basis of service record and number of vacancies
available in the promotion quota. ‘As departmental proceedinés
have been suspended till the case ih criminal coﬁrt is fina11y
decided, the promotion of the applicant will have to be dealt

with according to the procedure if at all DPC is to be conducted

‘}:I//



the reply. The QA. 1is not barred by time. The applicant is the
senior most person in A1l India seniority list to be promoted to
the next higher grade of Enforcement Officer and is 1in zone of
consideration since the year 1994. Two DPCs have been held, one
in 1994 and another in 1997 and promotions were granted to the

employees who were senior to the applicant. There is no merit in

‘defences raised by the respondents, hence chargesheet dated

6.7.1993 is liable to be guashed as the disciplinary proceedings

are misconcieved.

11. The respondents have filed reply to the rejoinder of the
applicant reiterating the earlier defences. The applicant failed
to get any relief by way of interim order dated 24.5.1995. The
applicant’'s case’ will be dealt with according to the procedure
prescribed by rules. .The writtén_statement was filed by the then
incumbent to the post of Deputy Director of Enforcement , Mumbai-
on behalf of the respondents under due authorisation from the
respondents and he has nothing to do with the departmental
proceedings or criminal proceedings related to the case of the
applicant. More over Shri C.,M.Mehra 1is no 1longer in the
Directorate as he has already been repatriated to his parent
department on completion of his deputation perioed. The status of
the applicant 1is that departmental proceedings are pending
against him and his case 1is to be dealt with according to
administrative instructions in this regard. However, this
Tribunatl vidé interim order dated 3.4.1995 clearly mentionednthat

Yo 7
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"if the DPC meets they should consider the applicant’s claim as
per rules and if necessary, place in the sealed cover”. Hence, -
in éompiiance with these order of this Tribunal, applicant’s case
for promotion will be dealt with accordingly. The charges
mentioned in the chargesheet issued to the applicant are not only
based in respect of statement made by him in the criminal
proceedings but other attendant facts as detailed in the Annexure
I1 to the chargesheet. Criminal proceedings are pending before
the Hon'ble A.C.M.M. New Delhi but stayed by the Hon’ble High
Court, Delhi. Applicant will be considered for promotion in the
DPC, however, promotion will be governed by the relevant
administrative instructions as also by the earlier order dated

2.4.1985 of this Tribunal.

12, After careful examination of the pleadings of the

_parties, we do find as a fact that after decision of the

OA.NQ.797/93 on 11.2.1994, which was also 1in respect of the
chargesheet dated 6.7.1993, which is also the subject matter of
this OA., the pleadings are that the delay is fatal to the
maintainability of the chargesheet, the 1deTay at every stage
betrays a desigh not to leave out the appiiéant from false
discipiinary proceedings, the accused customs officers 1in a
criminal complaint instituted on 9.1.1987 before the court of the
Metropolitan Magistrate, New Delhi have moved the Hon'ble Delhi
High Court for quashing the criminal proceedings and tﬁe‘
proceeding before the Metropolitan Magistrare, New Delhi have
S
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been stayed. As such chargesheet cannot be permitted to remain a
sword of damccles to hang‘on his neck for many years to come

totally oblicrating all his promotions and career advancement.

13. The other pleas raised by the applicant were available to
the applicant at the time of filing of the earlier OA.N0O.797/93,
have been considered, hence barred on principle of‘res—judicata

for reconhsideration:

14. Regarding the grievance of the  applicant 1in para 1.

8{c), suffice to mention that when the departmenta1 proceedings - -

stand suspended, it does not mean that the chargesheet‘ does not
survive. In such circumstance when respondents have stated that
promction will -‘-be governed by the relevant administrative
instructions as also by earlier order dated 3.4.1895 of fhe
Tribunal, the promotion of the applicant will have to be dealt
with according to the procedure if at all D.P.C. is to be
conducted in future, the applicant cén not have any grievance, as
to the method suggested or to be adopted warranted as per law.

In this respect, the applicant was having no cause of action, as

"t111 the filing of the OA. no DPC was conducted and question of

reascnable apprehension, doces not arise, as the DPC authorities
have not done any act towards the action to be taken 1in respect
of the applicant.

S 7
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15, The delay in criminal proceedings for which the
respondents can not be blamed as they have no control over the
same cannot be a ground to guash and set asidé the chargesheet;
In the facts and circumstances of the case, where criminal
pfoceedings and the departmental enguiry are such thét they
cannct be disintegrated with each other, applicant 1is not

entitled to any relief.

16. In the result, we do not find any merit in the CA., it is
liable to be dismissed and is dismissed accordingly with no order

as to costs.

&\WL‘I q( Jl&a—)\i— -~
{SMT.SHANTA SHASTRY) ' ' (S.L.JAIN)

MEMBER (A) MEMBER (J)

mrj.

N

AT



IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

4‘

: MUMBAI BENCH. MUMBAI.
ORIGINAL APPLICATION NO 275/°ﬁ
" ,
_Momolay — THIS THE 5 DAY OF APAzL 1999
Coram : Hon'ble Shri Justice R.G.Vaidvanatha. Vice-Chairman.
Hon'ble Shri D.S.Baweija. Membaer(A)}.
R.L.Tvagi,

146, Tyoe III. . ,

4th floor. CGS Colonv,

R.A.XKidwai Marqg.

Wadala(West),

Bombav - 400 031. wJApplicant,
{By Advocate Shri M.S.Ramamurthv)

V/s,

1. Union of India.
through the Seg¢retary,
Ministry of Finance.
Department of Revenua.
Government of India.
North 8lock,

New Delhi - 110 001,

r>

. The Director.
Enforcement Directorate.
Lok Navak Bhavan,
6th fioor. Khan Markeat,
New Dethi - 110 006,

3. The Deputv Director - 1. ,
Enforcement Diractorate,
2nd floor. Mittal Chambers.
Nariman Point.
Rombay - 400 021,

4, The Deputv Director-I1I.

Enforcement Directoratae.

Janmabhoomi Chambers.

Walchand Hirachand Marg.

Bombay - 400 033. . .. .Respondents,
(Bv Advocate Shri V.D.Vadghavkar on '
behalf of Shri M.I.Sethna).

: DRDER
I . _
{(Per Shri Justice R.G.Vaidvanatha. Vice-Chairman)

iy
N ‘:. ‘\\“.

"\ This is an aon}ication filed under section 16 of tha Administrative

Tr1buna]s Act. 1985. The respondents have filed reply, We have hoard thae

Jegrned counse] appearing on both sides,

~

2. In 1986, the applicant was working ac Assistant Enforcement Of€icar in

| “
2
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tha Enforcement Dlractorate at Bombav. It appears. on 3.8.1996 the applicant

-2=

and Enfbrcement Officer Mr.R.D.Gandhi ware aiven some information for keeping
a surveillance and aoprehendina Mr.B.S.Loqani and Mr.Raahbir Singh at the
Indira Gandhi International Airport, New Delhi. It appears. those two
suspects céme to be arrested bv officers of the Customs Deoartﬁent. certain
seizure was done. Subseouently, it came ﬁo Tight that there was neoligence
and mis-conduct dn.the part of.the applicant and Mr.Gandhi. Therefore. the
department issued a minor penaltv charoe sheet aqainst the applicant in 1990,
The aoplicant submitfad a replv to the charoe sheet, Thereafter. the
department came across some additional material and then conditionally
withdrew the minor penalty charae sheet with a view to issue a fresh major
penalty charqe sheet. Accordingly. a fresh charae maior penaltv charge sheet
dt. 6.7.1993 was issuad against the applicant and two other officials.

The applicant. then filed 0A 797/43 chal]enqing the jissuance of charae

- sheet on many gfounds.' A Division Bench of this Tribunal bv order dt. 11.2.94

L]

~disposed of that appiication with a direction to the responderts to suspend

“the departmental enauiry oroceadinas till the disposal of th: criminal case,-

In view of this stav order the department could not orozesd «ith the deoa;

M QO/ ] .-v;!_
mantal enguirv acainst the applicant, It anoearc the two suspects mnnf%dned
PN A N \.
above aad one of the accused in the customs case,filed a orivate comnla\nb 1ng
+ .
“\

L‘"

the Court of Haqistrate at New Delhi, makino certain alleoations aqzinst thre
Customs Officers. In that private complaint. the apnlicant came to be
examined as a witness on behaif of that complainant Bhupandar Sinqh;an
accused in the customs case). Then the learned Magistrate issued summons on
the orivate complaint to the thres Officers of the Customs Department, It
appears the Customs Officers moved the Hioh Court at Delhi and obtained stav
of further proceedinas in the orivate compiaint filed bv Mr.Bhupinder Sinagh,
It aooear$ no orogresé is done in thai case till now.

| Now. the applicant has come out with the orasent aoo]ication'mention-
ing the facts of the Customs case and the criminal case etc. Accordine to the
aooliéant he has performed his duties properiv and thare wasneither nealieence

A
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nor m1é-conduct on his part. Number of allegations are made in the.app11ca~
t1§n about merits of the case. It is also stated that a preliminary enquiry
was done by the 0ustohs.COliactor and he gave a report exonerating the
‘app11cant, bu; sti11 the department has issued the charge sheet against the
applicant. - It is stated that the action of the department in issuing the
charge sheet is 11legal. A fresh charge shect could not have been issued on
the same facts after withdrawing the first charéé sheet. There is undué and
inordinate delay in issuing the charge sheet. The charge sheet 1s {sued on
false and frivolous allegations, to save some Customs Officers. The applicant
has given a pfoper and correct statement before the Magistrate Court at Dalhi.
The respondents cannot allege that the applicant has made e false stataement
before the Criminal Court. On these allegations, the appliicant has approached
th1s‘Tr1buna1 with a prayer for quashing the charga sheat dt. 6.7.1993.

é. The respondents in their reply have justified the actton taken™in
1ssuing the chargs sheet against the applicant. They have also mentioned the
facts of the cagé. It is stated that the first charge shaét was withdrawn
-since some vital documents were traced and on that basis a fresh major penalty

“_ sheet was issued. The procedure adopted by the respondents is

-

. S1nce one of the delinquent officer Mr.Gandhi was a Gazetted

Officar the Department had to consult the Central vigilance Commission and

then a charge sheet had to be 1ssued by the President who is the Disciplinary
Authority for Gazetted Officers. That 1s how some delay has occurred in
issuing the charge sheet. MHany alleggt1ons on marits are made which are not
necessary for our present purpose. It 1s also stated that the applicant had
filed previoug 0A for‘ident1ca1 relief of quashing the charge sheet, but did
not get that relief. He cannot now file fresh OA for the same relief.

4. The learned counsel for the applicant contended that the charge sheet
is vitiated because of undue dalay in {1ssuing the same. Then it was argued
that the cﬁarge sheet is mala fide and such a charge sheet cannot be 1ssqed
when. the applicant pas been exonerated in the preliminary report. On merits

it was pointed out that a false case has been foisted against the applicant.

. ./
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Thew it was submitted that the charage sheet ic pre-mature since criminal case

is pending. On these orounds it was submitied that the charge shest mavy be

auashed., Then an alternate submission was made that in case the Tribunal

comas to the conclusion that charae sheet cannot be gquashed and enauiry should

proceed. it was arqueq,that aoplicant is due for oromotion being sanicrmost
amona Assistant Enforcement OFficer and his promotion should not bas withhald

or delaved by adoptina "sealed cover procedure’ havint regard to the fact that

there is delav in issuing the charage sheat arnd thers is Jong lapse of about 13

years from the date of incidernt {111 to day. It was therafore submitted that
notwithstancing the pendency of Dis¢iplipary Enouirv, the resbondents should

consider the case of the applicant for promotion asper rules. Mr.V.D.vadhavkar

on beralf of Mr.M.I.Sethna counsel for the respondents,contended that no case

is made out for auashing the charge sheet. He further arqued that the present

0A for identical relief is not mainfainable and is barred by principles of

res judicata in view of the finding in the pravious O& 7987/93. Then it was

also statéd that after the issuance of charge sheet. there is no delav on the

part of the respondents and enauiry could not be proceeded with due to thqiﬁ

stay’granted bv the Tribunal in the previous D4, It was further submitt gg{
B

that respondents have no obiection to proceed with the Disciolinary Enguity, if
' N

the stay is vacated., He also opposed for givina anv direction regarding

~w-Oromotion contrarv to the rules pertainina to ’sealed covar orocedure’.

5. In the light of the araumsnts addressed before us. the points that

falls for determipation are;

i) Whether the aopplicant has made out a case for auashine the charoe

sheat dt. 6.7.198837
1) Alternataly, whather the applicant is entitled to a direction for
considaring Iis case for promotion notwithstanding the gendancy of

the Oisciplinarv Enouirv?
111) What Oider?

Some arouments were addressed on merits of the case, to point out
that there was no evidence or material to issue a charoe shast acainst the

applicant. Reliance has also been plzcesd on the preliminary enauiry repert

-~

- -
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whfch found that there was no case acainst the applicant. In our view. at
the threshold. we cannhot go into the corraciness of the charge sheet and
marits of the case, it is a matter which has to be enauired into durina
departmenta)l énauirv. We also do not find anv mei#it in the argumant about
exonaration of the applicant in the preliminary report. A perusal of the
preliminary report shows that the concerned officer relied on hie oral
statements of the applicant and Mr.Gandhi in the Criminal case and on that
basis he held that no case is made out for anv deparimental enauirv. QOn the
face of it. the reasoning is per se fallacious. If tﬁe‘uueétion of holding a
departmental enauiry or issuance of charge sheet against a delinouent
qovernment officer is to be decided on the basis of his statemant or if
iésuance of a charoe sheet ip a ¢riminal case is to be decided on the
statement made bv‘the accusad. then no charge sheet ¢an be issued either for a
departmental enouiry or for a crimipal case. Every delinauent official and
every accused always denies that he has committed anv misfgonducﬁfoffence.

That cannot be the basis for issuvance of charge shest ai all, A charge shast

N

céhut the Officer who prepared the preliminary enauiry report stated that
A .

.....

&tion
i H
the. is acceptino the statment of the acplicant and Mr.Gandhi made on oath

oEe o

«espgfore the Criminal Court and on that basis no case is made out., Such a

for
:
3
R
R .

preliminary report cannot bs given anv waiaght, Even otherwise, the
Disciplinarv Authoritv is not bound bv the preliminary report. Notwithstandina

the preliminary report, if the Disciplinarv Auythoritv Tinde fhat there i

i

Suffic{ent material to issue a charge sheet he can still issue a charoe sheet,
We are also not impressed by the arqument that the charge shast is

vitiated by mala fides. There is no such alleaation and thers is no material

to support the allegation of mala fides.

1. The other contention that the charoe sheet is pre-mature since

criminal case is pending also doas not aopeal to us. It is well settled and

there can be no dispute that there can be naraile! proceedinas in departmental

enguiry and criminal case, The private complaint filed bv the accused acainst
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mis-conduct of the applicant except on one point. As could be seen from the

-~

the Customs foicer is not at al)l relevant for deciding the alleged

articles of charge framed against the app]icant and the statement of
imputations theré are n&mber of a1iegat1ons pointing out alleged mis-conduct
of the applicant. The allegation 1s that the appiicant and Mr.Ganh# were
sent after giving information for keeping surveillance and for apprehending
Mr.iogani and Raghbir Singh, but they did not do surveillance and did not
seize:any contraband goods. It is also alleged that applicant and Mr.Gandhi
went to Air Port only after the accused persons were apprehended by tﬁe
Customs Officers. It is also alleged that the applicant did not intercept the
passengers baggage which he should have normally done. That applicant has not
referred to seeing COF with the accused in his report. Now he has made a
false statement before the criminal court to favour the two smugg?ers

Except one statement that the applicant has made a false statement in

P

the criminal court, all other allegations against the applicant are only to

show that he has not digcharged his duty properly and he did not keep
surveillance, did not intercept the ﬁaggage and did not apprehend the
smugglers. In respect of these allegations there 1s no guestion of the charge
sheet being pre-mature because of cr1m1na1 complaint f11ed by the accused/off“

the criminal case against the Customs Officers.

i
May be, on the point that the applicant has made a falss statement 1n

the criminal case regarding CDF, the departmental enquiry cannot be procéeded;
with when ;he criminal case is pégf}gg;ﬂ,ggffhat extent, we may hold that the
charge sheet cannot be proceédéd with. Even otherwise, it is a moot point
whether in a departmental enquiry an officer can be proceeded with for
allegedly making a false statement in a deposition of a Cr1m1na1 00urt If

e —
a witness gives fa?se sviderice, then it is for the criminal court to take

action at the time of deliver1ng Judgment by ordering prosecution of witness
for giving false evidence. It 1s highly doubtful whether for such a charge,
the witness can be proceeded with in a departmenta1 anqu?r . Therefore,

= : P—EE-—*;
we feel that without expressing any final vied on this point, we can restra1n

L Toat
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the respondents from holding any enquiry against the applicant about the

alleged false statement made in the criminal court. After the termination of
the criminal case, the department must consider the relevant legal prov1s1ans'

and particularly brovisions of the Code of Criminal Procedure and then decide

yhether'actién is permissible to be taken against the applicant for allegedly
making false statement in ¢riminal court and then issue a fresh charge sheat

in that aspect, As far as other allegations against applicant are cohcernsd,
" the pendency of ¢riminal Ease is wholly 1rrelevant and there is no bar for

. having preliminary enqu1fy proceedings with the Disciplinary Enquiry against

= o L— s T LI

the applicant.
”i\ 8, Now remains fhe only question about delay 1n issuing the charge sheet.
The incident took place in 1986, but the allaged mis—conduct on the part of
appficant and Mr.Gandhi after receiving a letter from the Customs Department
by the end of 1987, Then there_was some preliminary enquiry and issue of
notices etc. _Then in 1990 a minor penalty charge sheet was 1ssued. Sub-
saguently, on d1scover; of additional material major penalty charge shee£'1s
issued. ' o ' ,
It 1s a sett!eq'posit1on that there 1s no straight jacket formula to say
.?tﬁgét if a charge sheet 1s.de1ayed by & particular number of }ears it should be
v ﬁh%ﬁhed or otherwise 1t should go on. It all depends upon the facts and
v L_ qiﬁkumstances of each case. We have come across many decided case, where in
{igégme cases charge sheets has been quashed on the ground of delay and in some
-cases charge sheet were allowed to continue inspite of délay. Now, the
administration has some expTanatjon about the delay between 1986 and 1990'when
 minor penalty chafge sheet was issued. Then there 1s some explanation as to
why the department changed its mind and issued a manr penalty charge shaet.
The allegations againsf the applicant and Mr.Gandhi are very serious. The
alleged mis-conduct touches upon their integrity and even imputes motives to
them for having done something to favour the smugglers. Having regard to

the gravity of the charges alleged against the applicant, this is not a fit

case in which ;he Tribunal can quash the charge shest on the ground of de1ay7;
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Ons more ooiﬁt we have to notice is that identical around of delay was taken
.1n %ﬁe previous 0A, but the Tribunal was not pursuaded to quash the charaa
sheet on the ground of delav. The learned counsel for the respondents is
therefore right in his submission that now on the same plea which did not find
favour with the Division Bench which heard the orevious OA, the applicant
canpot ask for quashing the charae sheet and it is hit by the princioles of

res iudicata,

®

g. We have secured and perused the racords of 0A 797/83. Even in that
) /T R -
case, number of allegations are made in the QA and specific oround is taken

that the charge sheet is bad because it was issued in 1993 for an incident of

1986. Therefore. the applicant wanted the charge sheet should be ouashed on
“'L}hat around. The OA was disposed of bv the order dt, 11.,2.19%94. The Tribunal

noticed that it is not desirable to proceed with the departmental proceedings
. when the criminal case is pending. Then following obsarvation is madé at the

and of para-1 which reads as follows :

“We. howaver, do not wish to scutile anv departmental action but only

direct that the decartmental oroceedings shall stand susoended: until

the case in the Criminal Court is finallv decided.” ' P
(undertining is ours), ' T
. ,.//‘ oh ,‘c

a v
.

Therefore, the Tribunal-was not pursuaded to quash the charee sheet on tﬁé* Co

»

around of delav. What is more. the Tribunal made it clear that it does not
\\\. ! '-..,-\.‘i

_iyant to interfere with the pendino departmental epguirv against the applicanti.ls

gisposal of the ¢riminai

Lin]
m

It oniv said that enouiry shéu]d be staved tili th
case., It may ée. in para 2 there is an observation that other contentioﬁs
which have-been raised by the applicant. are kept ogen. In our view, this
observation must be read with the observation extréctad above, Tha Tribunal
was not inclined to auash and did not want to scuttle the Enouirv Froceagings,
but sti11 the applicant’s contentions on merits weée'left open, Bv a
harmonious construction, we can sav that. what the Tribunal meant was that the
other objections are left open so that they can be-agitated at appropriate

<

forum and at appropriate. stace, For exampie, number of allesations bac been

made on merits. those can be aoitated before the Disciplinarv Authority and
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then before the Appellate Authoritv and mav be if the applicant fails at the

Vi o

departmental level he can approach the Tribuna) for judicial review after the
final order and then he can re-agitate the same thina, In this connsciion, we
are fortified bv-ouf view bv a decision of the Suoreme‘Court reported in

1995 SCC L&S 3?4 (Union of India & Anr, V/s, Ashok.Kacker). That was a case
where after the issuance of charge sheet it waz challenaad bafore the
Tribunal, Thouah the apclicant had taken number of orounds, the Tricbunal
quashed the charae sheat on one of the arounds. The Supreme (ourt reversed
the view of the Tribunal and held that the Tribunal should not have
entertained the application at the pre-mature stage and then pass an order
quashing the charge sheet. Then, it was further obsarved that the d Tinguant
official-has full opportunity to reply to the charﬁe‘sheet ang raisa all
points available to him includina those which wars taken up in the ornrepdlnqc

before the Court, Therefore, the appropriate course &% the applicant is to

Disciplinary Authoritv, Appellate Authority ets. When once the Tribunal has
clearlv stated that it doec not want to guash tho charas shest and it did not

pt to scuttle the departmental enauirv, in the gecond round of litioation

pplicant cannot now ask for quashine ithe charoe sheet on identical

QfﬁJ of delay and othar grounds which were earlier taken in 0& 7G7/82 ig

a2t

-'3

~
[

c¢learly barred bv prinsinles of rec iugi

aut

2.

¥ L oned

10. In ocur view, the Supreme fourt has in mapy recent judoments. o
Courts and Tribunals in entertaining such zpplications at the threshoid and
then interfere with the Disciplinary Enguirv, The Suoreme Court has come down
heavilv on Courts and Tribunals in interfering with the Disciplinary Enquiry
or in guashing the chérge sheet at the threshold (vide 16895 SCC (LRSS 274 -
Union of India and Anr. V/s., Ashok Kacker, JT 1994 (1) §,C. 658 - Unicn of

India V/e. Upendra Sinah, 1895 (1) ATJ 299 - Transnort Commissioner. Macras

o
—
-
Le]
O -
e’
1
N\

V/s. A.Radha Krishna Moorthy, 1987 (1) 8¢ SLJ 28¢ - DIG of P

+

K. S.Swarﬁinatharﬁ .
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11, In view Of cu; findina that the oresent DA is barred by principles of
res judicata in attackinc the charge shest on the ground of deklav and other

grounds taksn in the previous OA (QA 707/93, it is not necessary to consider

the question of delav which was again pressed into service by the learned

counsel for the aoclicant, Howevaer, we brieflv refer tn one decision cited bv
him on this point.

In AIR 199% SO0 (LRS) 1044 = JT 1998(3) SC 123 (State of‘A.P. v/s,
N.Radhakrishan), where the ouestion was about the Tribuna)iouashinq the charae
sheat on the around of delay, Thare the charae sheet was issued in 1996

pertaining to evants which had taken place 10 vears earlier, There was no

@-oxplanation for the delav: Then there was dalay in procesding with the

departmental enquiry. In cara 19 of the reported judament. the Suprema Court
has made it verv clear that it is not possible to lav down anv uniform
principle applicable to all cases and 11 situations where there is delav in
concluding the disgiolinérv proceadines, Each case has to be decided on its
own facts and circumstances. Then the Supreme Court tonk the peculiar facts
and circumstances of that case and on facte came to the conclusion that it did
not want to interfars with the order of the Tribunal ovashina the charos
cheat,, 6n the question of law, the Suoremé Court has made it ¢lear that there
ig no uniform jaw and each case has to depend on fts own facts and

circumstances. ﬁz«”

L,
We have alread. pointad aut how on facts thare i: soms exolanatinﬂﬁ

Nl 4

-y

from the departmept ant then wé find thare are seriougs aliscation: més-;;ggzzg\
against the applicant and havino reogard Lo tge aravitv of charoas it igs not
fit case for this Tribunai to interfere and quash the charue sheet onlv on the
ground of delay, Further, thiz plea of dalav cannot be now entertainad by
this Tribunal dus Lo principles of res judicata which we have lareadv pointed
out,

Hance, taking anv view of the matter, this is not a fit case for

quaching the charos cheet, Point No.1 s answared in the naoative,



o
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¥e have already seen that this 1s an incident of 1886. But the mis-

$12. Point No.2:

L D L oy e

conduct came to light by the letter of the Customs Departmant only at the end

" of 1987, We have already pointed out the delay in issuance of charge shest.
But, at least from 1393 and onwards there is no delay on the part of the
administration, but the enquiry could not be held 1n view of the application
filed by the applicant in the previous OA and the order of this Tribunal
dt.11.2.1994 restraining the department from brdceedfng with the enquiry t1{11
the disposal of the criminal case, Therefors, nobédy is responsibie now for
the &e1ay after 1993 in view of the order of the Tribunal. It may be that the
Tribunal passed that order hop1hg that some order will be passed 1n the
criminal case in the near future. Inspite of lapse of 5 years ffom 1994 to
1999, we find that the matter 1s still pending in the Délhi High Court which
has stayed the proceedings in the criminal case before ihe Magistrate in

Dethi. How long we should continue the stalemate is the question. /It 1s not ,

= —

ﬁﬁ the interest of e}ther thé applicant or the administration to keep the
departmental enquiry 1n‘suspended animation; if the_sajd order 1s allowsd to Rs
" continue, then the applicant cannot get his promotion and the sword will be-
" hanging on over his ﬁeaq for years to come. S1milér1y. the said order is not

in the interest of administration also. The fact that the administration has

{ss

Jed a charge sheet, in public interest and to maintain purity in the

I
{15
B T -
==pther. No usefu) purpose will be served either for the applicdant or for the

Y mental enquiry should be exped1ted and should end 1n one way or the

administration to'cont1nue the stay of departmental enquiry fqr years
iogefher. Even the learned counsel for the respondents fairly submitted that
the department has no objection to_proceéd with the'endu1fy if the stay is
vacated. We afe toId that the enquiry has proceeded against the co—del1nduent
Mr. Gandhi though final order 1s not yet passed. Having regard to the facts
and circumstances of the case and in public interest, we fee] that we should

recall the stay granted by this Tribunal in the erder dt. 11,2.1984 19//
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departmental enouirv, - It is-true that under the Government of India Circular

case is pendina acainst a aovernment officizi, hi

9
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OANI07/03 and vacate the stav and direct the administration {0 proceed with
the departmental enouiry, If once we have comg to the conilusion that no case
- is made out for ouashing the charas sheet. then naturallv the stav has to be
vacated and-the Disciclirarv gnquiry should be proceaded with,

13. - We have. alreadv ,pointed out that in the charae sheet there are pumber

of alleaations of mis-conduct acainst the applicant includina qne alleeation

p—

of his makina a false statement in the <rininal court about CDF, We feel that

due to pendency of the.criminal! case the depariment canna

o

be ailowed to hold

an enauiry and decide whether the statement on ocath made by the applicant in

—

the criminal dase at Mzoistrate’s Court at Delhi is a false statement a

m

mentioned in the charce chest and in the statement of imputations., In our

view, 1t 15 for tha c¢riminal court to dacide whether the witness has made a
;aise statement or. not, - We have alieadv sxpressed our view on this ppint,

Even if it is oerm{ssibié for the departiment to issue a3 charae sheet on this
ground; we feel that the department should not be allowed to hold an enouiry

-into this aspect ti11 the digpheal of the criminal cace, RBut. there is no bar

for the department to prolze4 with the dapartmental enouire reaardina other

alleaations made acainst ti annlicant in the charde shest and the sf;f§£%ﬂ*
of imoutatione Tike he did not Leep surge?{iance of the smuuclers, hé:;id{%o‘
acorehend the smugolecs gto wEatenla0o the slldostion of appijcant géﬂ-naiﬂ

“'UI\
falese statement before the c¢riminal court ab_tpw Deihd recnondente ?an%fsd

——

2fter tha dispogal of the crimipnal

wing 1o the Yewdl mosition and then
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14, The Tearpsd counsel fon the applicant made a forcible submissiog that
a001icant’s promotion has bedrtwithheld dde to the pendency’ of the .

, ‘I'

about 'sealed covar procedure’ whenever a disciplinarv enguiry or criminal

’

case for promotion wiil
~
,

L]

~
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be considered by the DPC. but the recommendation will be keot in a 'sealed
cover’ t111 the disposal of the departmental enauirv/criminal case. Accordine
to the procedure if the deoartmental enguirv/criminal case ends in a

punishment to the delinacuent official, then "sealed cover’ cannot be opened at
atl, Howe@ar. if the official is exonerated in the departmental enauiry or
criminal case. then the 'sealed cover’ will be opened and effect will be given
to the recommendation of the DPC. |

Now. in the pracent case. if we ao strictlv bv the 'sealed cover
oronedure since deo;rtmental enau1rv is pendina the applicant's case for
promotion cannot be taken up and the DPC will have to keep 1ts finding in a

’%*‘ 'sealed cover’. But. the auestion is whether any departure from the ceneral
“rule has to be made iﬁ the oeﬁUlfar facts and circumstances of this case.
15. In this connect.ion, we mav refer to a decision of the Suoreme Court in
1995 (29} ATC 546 (State of Punjab and others V/s, Chamanlal. where also there
was a de1a§ in 1ssuihg the‘dhafge sheet. The Suoreme Court did not want to
guash thé broceedinqé._ But?‘however. havins reoard to the delav in issuing
tng‘chara shpe and;comoietidn of the enouiry. the Supreme (ourt oave &

I ,
cials case for promotion should be

observed that anv such promotion is subject to review after the conclusion of

the enauiry and 1n the 110hf of the f1nd1noc in the enouiryv, Then, a directiorn
i‘.E 3 -
was aiven for an erned1t10u< d1<00Qa1 of the enou1rv case,

v in igsying the

l).\

For the reasonc alraady mentioned about the de!
charoe sheet. delav in enauirv anq subseousnt enouiry beina held up due to
stav granted bv the Tribunal for the last & vears., we feel that this is a fit
case in which some direction should be aiven for expeditious disposal of the
BNOUiry case andqif there is delav, then applicant’s case should be considered
for ad-hoc promotion subject to reviaw in.the light of the order of the

e

Disciolinary Authoritv in the enguiry case, -




. K

16, . In the result. the application is disposed of with the following

dxregglons: .

{1 The oraver of the apdlicant for guashine the charae sheet is

rejected. . ‘

(2) The stav for thq Disciplinarv Enguiry aranted by this Tribunal by
order di, 11;2.1994'16.0A 147/9% is'herebv recallied and vagated,
The resoondeéts are directed to proceed with the deparimental
enauiry in pursuance of tha charqe sheet dt. €.7.1093 acainst the

applicant expeditiously on ail alleastions of mig-conduct in the

———a

Articles of Charaes and imputalions exceot the one alieaation of

/,f’\rm i 1icant makina a falee ¢tatement in the Criminal Court,
A
f"' (3 ?In, se the department takes up the cuestion of promdgot on and if

Zz 1 -‘" ):ﬂ' }
ke o aool;-ant’1c in the zone of cn.s1dnra*1on then the DPC mav

[ i

“
°’°w:ﬁ9h<1der his case for Dromnt1ﬂn and kaeep ite finding in a 'sealeg

3

'
cover as per the tealed cover orocedure Rules. However if the
Discinlinary Enguirv is not cnmn1eted within a period of Sy
months from the date of rnrnxo* of 3 copy of this order‘ then din

any DPC held after the s3id Dér1G: for considerino the case for
promotion, then the applicant’s cace ghall not be kept in £ cezied
cover and if he g in the zongd of consideraiion and found zgitahls

Tor promofion, then he mav he qranted ad-hoc promotion subizct o

the result of the Disciplinary Enouirv., After the Disciphinary

aythoritv passes the arder ir the Disciplinary Enquirv sazz, the
' order of agd-ho:z promoticn mav be reviewsd and suitable ordars ma
be passed,
(4% No order as to costs.
- 9(9//"
§Q— . S o !
(DS, BANEJW - (R.G.VAIDVANATHEY & 7 | ¢
MEMRER (&) , ' : o VICE-CHAIRMAN
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BEFORE THE CENTRAL ADMINISTRATIVE TRIBUNAL
MIMB?&I' BENCH, MUMBAI
MISCELLANEOUS PETITION NO.Z{qO OF 1998
IN

- ORIGINAL APPLICATION NO. 275 OF 1995

)
<

R.L. Tyagi . Applicant
LV Ve

Union of India & Ors. e Respondents

b
MISCELLANEOUS PETITICN TAKEN
QUT BY THE APPLICANT FOR AN

ORDER FOR EXPEDITING THE HEAR-

ING OF THE ORIGINAL APPLICATION

MAY IT PLEASE THIS HON'BLE TRIBUNAL

The Applicant abovenamed respectfully

states and submits as under:

1. | The Applicant has filed the above
Criginal Aﬁplication on or about 22.2,1995 for
zeliefs inter alia that the Chargesheet dated
6.7.1993 ke quashed ané set aside. The Applicant
has also sought a direction to the Respondents

G&ng £0 consider the case of the &pplicant for promotion




'y,

V)

&
S

to the grade of Enforcement Officer, without

postponing the same because of the said Chargesheet,

The Original Application was admitted on 3.4.1995.

2e The Applicant states that one Shri J.P.
Mishra, Assistant Enforcement Officer has been
promoted as Enforcement Officer on adhéc basis with
effect from 22.7.1998. The tum of the Applicant
for.the said promotiqp to Fhé next higher grade

of Enforcement Officer has now come. In view of
the pendency of‘the above OfA., the Applicant will
not be promoted even if he kﬁ% found fit for
promotion. The Chargesheet dated 6.7.1993 stands
suspended by Orderdasted 11,2,1994 passed by this
Hon'ble Bench in the earlier O.A. No.397 of 1993,
The said order keeping the proceedings under
Chargesheet in a suspended state, does not and

will not help the Applicant in earning his due
promotion since the Department is treating the "

Diéciplinary proceedings'as pending.

Je The Petitioner, therefore, respect-
fully submitdthat in the interestf{of justice, the
hearing of the OC.A. may please be expedited so that

the Applicant is free from the state of tension and



L

he is not made to lose his promotion .ffom the

due date in the very near future.

4. The Applicant, therefore, respectfully

prays as under:

" (a)

(b}

{c)

that this Hon'ble Tribunal may

be pleased to expedite the

‘hearing of the above 0.A. and

"fix a date for the final

hearing and disposal of the 0.A.

that such other and further
order or orders be passed as
the nature gnd circumsténces

of the case may requ;re.

that the costs of this Miscella=~

neous Petition be provided fors

| Mumbzi, dated this the D_ﬁ\ji\day of July 1998,

93

( ReLs TYAGI )
APPLICANT, ..
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VERIFICATION

I, R.L. Tyagi, working as Assistant
Enforcement Offifer at Chennai, now in Bombay,
J ﬁ the Applicant abovenamed do ;1ereby verify that
the contents of the foregoeing Miscellaneous
Petition.are true and correct to the best of my
kﬁowledge ad belief and .I believe the same to be

true.

So verified at Mumbail, this 24th day of

July 1998,

)
/

- *y
APPLICANT /DEPONENT .

Agdvocate for the Applicant.



