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CENTRAL ADMINISTRATIVE TRIBUNAL

o MUMBAI BENCH MUMBAI -
ORIGINAL APPLICATION NO: 274/95

i

DATE OF DECISIDN:I?*‘/'EﬂCﬂjU

Shri Nilkumar P. Walawalkar Applicant.
Shri P.C, Deogirikar Advocate for
Applicant.
Versus

Ry

Union of India & Another
e e e e e e e . ——————— Respondents. .

. !
Shri V.S. Masurkar Aadvocate for

Respondent(s) -
' !
CORAM
Hon'ble Shri p N, Bahadur, Member (A) .
Hon'ble Shri g 1, Jain, Member {(J)
L7
6 (1) To be referred 'tc the Reporter or not?)’,e_,_]

(Z) Whether it needs to be circulated to Ne
Tt

other Benches of the Tribunal?

(3) Library. #7&6,‘

( B.N. BAHADUR )
MEMBER (A).




CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH.

ORIGINAL APPLICATION NO.: 274 o4 1995.
Dated mwumahVa:ne Hﬂa day o4 Vlﬁ‘*“*‘“y’ 2000.

CORAM : Hon’ble Shri B. N. Bahadunr, Member (A).

Hon’ble Shrii S. L. Jain, Member (J).

Shrnd Nilkuman P. Walawalkar,

Quest Co.operative Housding

Society Limited,

*Indraprakrash’ Bullding,

3rd {4Loonrn, BlLock No. 15,

Chembur Govanddi{ Road, -

Chembur, Bombay —~ 400 071. . Applicant.

{By Advocate Shri C. P. Deogirikar).
VERSUS

1. Union o4 India through
The Flag O4fdcenr,
Command.ing-in-Chied,
Western Naval Command,
Shahid Bhagat Singh Road,
Bombay - 400 001.
2. The Genertal Managenr,
Naval Arxmament Depoit,
Trombay,
Bombay - 400 088, .. Respondents.

{By Advocate Shri V. S. Masurkar)

ORDER

PER : Shri B. N. Bahadur, Member (A).

This 46 an application made by Shri N.P. Walawalkar
seeking nelied, 4in substance, 4$or the quashing of the order o4
punishment against him, as also the ordern of appellate authority
confinming the oader of pundishment and alied neliefs. The facts

o the caAF)::éught out by applicant are, in bried, as follows:-
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2. The applicant who was o Fireman Ain Naval Anmament Depot,
Trombay, urnder nesporudents, was apprehended and arrested by
Bombay Police on 20.7.1990, and detained and charged under TADA
1987; he was, thereadter, constantly Lﬁ Jail and not allowed o
communicate with anyone outside except family membenrns who called
on him. Applicant contends that he had told these members 2o

Angorm respondents about his arrest.

3. Applicant goes on to say that he was acquitted 4in zthe
special case of 42/91, and theneqétea he went to resume duty.
Howevenr, he was infoumed that he had been nemoved 4rom service,
{dor Long unauthorised absence. Applicant then alleges that the
enquiry on which basis he wasd punished with removal o4 Hervice,
was done behind: - his back, and hence he was denied natural
Justice. The appellate authority had »refected his appeal and
hence he 44 bedqore this Tralbunal seeking relied as mentioned
above. The applicant then goes on to give details regarding ithe
enquiry [conducted and alleges weaknessesd in the evidence
recorded and makes some other points on  mendts, beaides
relternating zthe main contention that the enquiry was held behind

his back, and thus was bad in Law.

4. The nespondents have 4iled a detailed statement o4 reply
whenre the main aliegations are denied while admitting ceatain
dactual polints Ancluding, broadly the dates etce. It L& atated
that although ithe applicant was An Jail, he was not prevented

e
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4rom sending Letters to his damily memberns orn to meeit his {frlends
Thus, he could easily have kept respondents infowmed of the
reasons of his Long absence. The applicant, it i4 alleged came
to the Armament Depot about 214t December, 1993, aphter two monthes

od his release.

5. The respondents strongly make the podint that the enguiay
was not conducted behind the back o4 the aplicant, and give
detaitls of the efports made by them to contact and serve noticesd
on the applicant, at his kRnown pewmanent and Local addresses.
These were returned by postal authorlties, with appropriate
remanks. FLna&&Q, a notice was pubtALhed in marathd news paper
on 12.4.1992. It was after the postal notices that enquiry was
conducted and hence the enquiry, having beeen done aften
dollowing due procedure of notice, was fully Legal. There was no
violation on the part of the respondents, of Lthe principle o4
natural Juétice: Other details had been given bQ the nespondents

in their waitten statementas.

6. We have heand Learned counsel. Both counsel argued Thedrn
case 4n detall, taking us over <the tfacts o4 the case and the
written documents. The M.P. f{ifed by the applicant jonr tah&ng
on necord the Judgment 4in the TADA case was allowed. ALL
documents were perused. The arguments made by counsef on both
sides arne reproduced 4in gist below :

fisstts
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7. The counsel dor the applicant made the Hollowing points:-
{a) I+t was the duty o4 the Police/State Government to inform

the nespondents about the arrest and detention o4 the applicant

and they had {4ailed Ain this regard.

(b) There was no service - o4 any chargesheet etc. and as
described in the Q0.A.; the enquity 44 4ubly vitiated as it 4is
violative o4 the principles o4 natural justice, having been done

behind the back o4 the applicant.

{c} The appticant 4is fully exonerated in the crlminal case
and stands ilnnocent o4 any charge.

c) The applicant has never been found on any unauthorised

absence in his Long careenr.

(e) Othenr points wenre anrgued, where the <Learned counsel
expounded the points made 4in O.A. It was also stated that the
punishment was very harsh, even assuming that ithe charge was

proved.

8. Learned counsel for the srespondents took us ove& the
dacts of the case, the main contentions in the wrltten Atatement
ete. and explained the rules regarding service of notice in the

t
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departmental enquiries, etc. He a+ssented that Hull paﬁcautéoné
wenre taken to attempt senvdce according o the Letter and spdrlt
o4 the relevant auzeé. Thus, notices wenre served on both the
Local and permanenit addressdes o the applicant. When all zthease
were returned,notice was served 4din the 4Local news paper. In
fact, he éoﬂtended that notice was sserved at 3 addresses

including his father’s home, not orice but twice.

g. Counsel for nespondents stated, the fHact that applicant
was acquitied An crndminal charge was accepited but Thids was not
relevant since the charge on thch the punishment {4 based L4 one
o4 unauthorised absence and no where referns to the criminal
charnge. Counsel for respondents was at padns to »state that the
Depot where the applicant worked was a part o4 very high secunrity
organisation, and that no lndiscipline Like Long absence 4$or such
periods could be tolerated, and any ALienancy would be highly
detrimental to public JAnterest. Cbun4e£ fon nespondent also
stated thot a detailed order has been made while deciding the

appeal of the applicant.

10. _ The ZLearned counsel for applicant reargued his case on o
tew shord points referning to exhibits No.R-6 and R-7 as also the
Letten did. 19.7.94, nepernred to in para 5 of the orndenr ditd.

f
12.8.94 (para 20). He also cited a case 4in his dJdavour vdz.

" ’(

1993 II CLR 116.
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11. An analysis into the facts and circumstances of the case
$inst  shows that the deparntmental enquiry against the applicant
has been conducted sofely on the ground o4 the aﬁé&icant
remaining absent from duty without priorn penmission [ intimation
with effect from 20.7.1990. The charge—sheet was Lesued din
November, 1990 which means that at that time the abasence was of
the approximate perdiod 6& 4 months. Ultimately, cfcourse, the
applicant only appeared anround December 19, 1993, adten his
release from jail. The main grievance made i+ that the enquiry
was conducted behind applicant’s back.

12. The applicant was ariested on 20.7.90 as per averment :in
the 0.A., and was in custody o4 jail authorities till 27.9.93,
while as per respondent the applicant was arrested on 28.7.90 and
released from jail on 21.f0.93. There appeans to be o dispute
about the date o4 arrest and the date of release from Fjail. As
penr the judgment of TADA Count the applicant was ariested on
20.7.90, the Jjudgment was pronounced on 27.9.93, tilL then he was

in Jadll.

13. Bef4ore we proceed to deal ‘with the matter, At A
necessary to mention Rule 14(4) o4 CCS Rubes which is as undern:-
"14({4) The disciplinary authordity shall deliven
orn cause to be debfivered to the Government
servant a copy o the articles o4 charge, the ‘

statement of the Aimputations of misconduct or
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misbehaviour and a £ist of documents and witness
by which each article on charges 44 proposed Lo
be sustained and shall require zthe Goue&nﬁent
servant to submit, within such time as may be
specified, a written statement o4 his debence and
state whether he desires to be heard in person”.
14. A perusal of the rule makes Lt clean thet the
disciplinary authordity 4b duty-bound to deliver, on cause to be
delivened to the Goveanment sexrvant, a copy o4 The articles o4
charge and the statement o4 the Amputations by which each article
o4 on chanrges L4 proposed o be sustained. n penrusal Oéﬂ}wqi
file o4 the disciplinary paoceed¢n941.we find the oada&
10.12.90 which is as unden:-
'*ﬁ " Memorandum No.TA/0102 dated 14 Nov.90 sent zo
both Pmt. & Local addresses of Shri N.P.
Walawalrar, F/M-II by Registerned AD have been
retunned by the postal authorlities with the
rnemanks that 'Not krown’' and 'Not claimed’
respectively are placed opposite in the file

for furthern instructions please'.

The comment o4 +the Disciplinary Authordity 4in reaspect ob appeal

—
h( wesre s uwnden:-

"2, With nefenrnence to para 3 o4 the application,
it 4s confdirmed that no dndoamation has been

.8,
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rnecedved 4An this office regarding the arrest and

TADA case against Shai N.P. Walawalhor, Fiagman

Gr.IT. A

3{a) No tfamify membens o4 Shai N.P. Walawalkar

conveyed any Linformation regarding his arrest and

detention in jail.

{b) Necessary Letterns were Ssent 4$rom this

ogfHice Lo the given addresses of the Lndividual

which have returned by posatal authordities with

rnemanks *NOT KNOWN’/NOT CLAIMED’.

{c) No polfice nreport orn any other indormation

was recelved 4n this office.

{d) The question o4 putting him unden

suspension does not arise when the whereabouts of .

the individual was unkrnown to this office’.
Thus there J4s an endorsement of postal authornities Not Krnown’
and Not claimed’. Regarding 'Not claimed' it 4i»s 4&66£ce to
stote that the applicant was 4in Jaézlduning the »sadid perdiod,
hence it cannot be treated that the applicant knowningly oavoided
the service oa refused to accept the said Lettenr. Rega&d&ﬁg "Not
Known', At J4is sufdice to state that postal authorities wenrne not
able to aerve Hor want o complete address orn dArnsplte o4 thedr
best eddort Lo trace the addressee. Thus there was no propen
service of the Aarticle of Charge, the statement o Limputation o4

misconduct on misbehaviour and a £ist of documents and witnesses.
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15. We agree with the contention of the lLearned Counsel %o&
ithe Respondents that it was the duty of the applicant to intimate
the Respondents for his absence and arrest also, which ithe
applicant failed o Jintimate. Not o intimate ahout absence
results in unauthorised absence, but At does not mean that the
Respondents can proceed with the enquiry by non-complying Rule
14(4} CCS Rufes. In the similan way, A4 the applicant {daills Lo
intimate about his anrest, 4t may be o misconduct, but by
omiassion to do s0, his rnight to have charge -sheets, etc. L5 An no
way Asuspended onr afpected and Respondents are not relieved o4 the
responsibility from servding the chairge sheet etc. on the
applicant. Fallure to comply Ruble 14(4) vitiates the proceedings

abinitio.

16. On the aame anclogy, it L4 of no relevance that applicant

was meeting with his fpamily members, Lawyer or having meals 4rom
his home.

17. Reéand&ng notice Aent dfter receipt of the enquiry report
vide despatch dated 8.5.91, there 4is endorsement of postal
authonrities *Not claimed’ 'Reben 1o | senden’, 'Regused,
insudpicient address - Reden o sender’. A4 the applicant was
in dadif, he was not competent Lo aefduse. Hence presumpition

stands nebutted and such refusal is o no consequence.

18. When the matter was published 4in Newspapers regaiuding

arnest, which the respondent claims, a jurther duty woes cast on

% o
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the respondent to ascertain the fact o4 arrest and not o Leave
the matter 4n midway apter hald heartedly pursuing the matter

by Letter No.TA/P-52 dated 15.11.90 and reminder dated 3.1.971.

19. A the applicant was not served with the charge aheet,
hence penalty order and appellate .oadea are quashed and set
asdide, case remitied back 2o the Disciplinary Authornity o
proceed furthen apter seaving the charge sheet An accordance with
Law. Thus the Respondent afHter followding the procedure beyond
this Sstage anre competent Lo take a decdision on mendits,
Reapondents will be competent to take a decision as to how the
period {from the date of dismissal to the date of decisdion again
by Competent Authonrity is o be treated. Meanwhile it 4is not

Aintended that the applicant would be reinstated.

v

20. We have taken judicial notice o4 a necent judgment o the
Hon’'bfe Supreme Court .4in the case o4 Union o4 India & Ors. Uas.
Dinanath Karekar & Ors. [ AIR 1998 SC 2722 ].

The Apex Count has held here that the actual service o4 charge
sheet is essential oand theory o4 communication cannot be
involved. The ratio of this case Lis applicable +to the case

bhedjore ws.
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21. In view o4 the above discussions above, we hereby oaden
as follows.

The ordenr of punishment dated 8.5.1991 and the oader o4
the appellate authority dated 12.8.1994 are both quashed and set
aside. The case 4is remitted back to the disciplinary authority
Lo erve charge sheet etc. and conduct the enquiry heyond that
stoage and take a decision on meaits and An accordance with Law
and14u£eé. It i6 not dntended that the applicant would be

neinastated meanwhile.

22. No orderns as o costs.,
/ba»k)&JhA«ith
hd ' mi/’afw
PLBIFY 14757"—\ Lovh:
{S. L. JAIN) (B. . BAHADUR)
MEMBER{T). MEMBER{A)
H.



