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0.A.NO.8/95

1. surendrasingh J Solanki : e
2. Kamlend@rasingh s solanki ” eee Applicants
/3.

1. Union of India,
through the General Manager,
Western Railway.,
Churchgate,
Bombay = 400 020.

2. Divisional Rail Manager(E),
Western Railway,
Bombay Central,
Bombay - 400 008, .+« Respondents,

CORAM: Hon'ble shri M,R.Kolhatkar, Member(A).

APPEARANCE 3

shri M, S.Ramamurthy,
Counsel for Applicants.

shri V,S.Masurkar, -
Counsel for Respongents,

JULGENMENT 3 . - DATED

X Per shri M.R.Kolhatkar, M(a) X
In this OA under section 19 of ATA the facts
are as belows=- T : )
Applicant No.1 is the father who@@%ify
regular railway employee and was allottéd Railway
Quartefs No.201/2, type-1 at Khar(E). He sﬁperannuated
on 28/2/94. applicant No.2 is the son who is also
a railway employee,, who was'initially appointed
as Casual Labour on 14/10/91 and was granted
temporary status w.e.f. 20/10/92. He has been
screened and placed in the panel for regular absorption
vide panel dated 30/1/95 at Exhikit R-1 to the
Written statement and in particular Sr.No.154 thereof.
applicant No.2 had applied for sharing of the railway
| Ry
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accommodation allotted to his father and the
permission for sharing was granted by the
memorandum dated 10/6/95 at Exhibkit-C, This
memorandum however stated in rara-2 that in
case the father (Principié allottee) is required
to vacate the quarter,_tgz sanction to sharing
of accommodation will automatically stand
cancelled and herwill-have to vacate the quarter
without any further notice. It is further
stated that on being reg@larised in Railway
service, the said railway qguarter will not be
autométically allotted to the sharer on out
of turn kasis and he is to vacate the qguarter

on retirement of main allottee, As mentioned

above, applicant No.1, the main allottee

thereafferr <
superannuated onA28/2/94%zthe applicant No.?2
_ (A .

applied for regularisation of gquarter in his
name by his application'dt. 22/4/94, It is the
grievance of the applicant that whileJ tHET€ Was

no reply to his request for regularisation, V

applicant received notice dt. 20/9/94 at
Exhibit-A which is the impugned order. This

notice {“ﬁ addressed | to applicant No.l/‘t:.gs:é: ?S

since he retired on 28/2/94, he is iﬁaunauthorised
occupation aﬁd should vacate thé,quarters wishin

one month failing which action would be takeﬁ

against him under fhe proviéions of PP(EUO) Act

1971. It appears that proceedings under PP act hiﬁé:i}

since been initiated but because of the pendency

of the OA and the Interim Relief by way of stay

0003/—
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on vacation, the same are in abeyance,

2 It is the contention of the applicant
that the relevant railway instructions are the
Railway Board Circular NO.E(G)85 QR 1-9, dated
1531619909 .according to para-2 of which the
applicant No.2 is entitled to regularisation of
quarters initially allotted to applicant No.l
in the name of applicant No,2, Para-2 réaés as
below s~
2, " When a Railway employee who has‘been
allotted railway accommodation retires
from service or dies while in service,
his/her son, daughter, wife, husband or
father may be allotted railway accommodation
on out of turn basis provided that the
said relation was a railway employee
eligible for railway accommodation and
had beer sharing.accommodation with the
retiring or deceased railway employee
for at least six months before the date
of retirement or death ant¢ had not claimed.
any H.R.A, during the period, The same
residence might be regularised in the
name of the eligible relation if he/she
was eligikle for a residence of that type
or higher tyre. In other cases a
residence of the entitled type or type
next below ig to be allotted.”
Subsequently, the Railway Board has issued
clarification vide circular dated 15/3/91 and
according to the applicant7this clarification
does not in any wéy affect his pogition of eligikility.
The applicant relies on CaTl, Bombay Benchwjudgement
in Totaram V/s. Union of India vide OA£3§§W93
decided on 23/7/93 and also judgement of CAT Principal
Bench in Tilak Raj & another V/s. Union of India
decided on 20/5/92., He also relies on Supreme Court
judgement in Gangaram.M,Gupta V/s. Union of India
and others in Civil Appeal No.3498 of 1991 decided
A%K\By the Supreme Cqurt on 3/9/910
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3, - The resﬁondents)namely Union of India
through General Manager, Western Railway and
. Divisional Railway Manager, Wéstern Railway have
opposed the 6Ao According to the respondenté,
applicant No,2 is not entit;ed to regularisation

of qdarters initially allotted to his father

. : IR
in termg of Railway Board Circular dated (12/5/83
whlch appears at Exhiblt—R-2 to the Written
Statement, In para—3(111) of thisg c1rcular, it
ig stated as below:-
" (1ii) The concession of out of turn
allotment can be extended to a
dependent relative only if he is in
regular service and has been sharing
o ‘ accommodation for a period of 6 months
' ' during redular service before the
date of retirement/death of hls
father."
4, According to the respondents}on the
date of retirement bf.applicant No.1l namely
28/2/94;‘the applicant was a temporafy Status
Monthly rated employéee The appliéant was not
at that time regularised although he might have
_ been sharing the accommodation with his father
on the basig of permlssion %rant
/and not receiving HRA 6 months prior to the date
of retirement of his father. It is further
stated by the respondents that since the
’applicant~is_not permanent, he is not entitled
for regularisation of Railway Quarter, At the
arngent stage, the Counsel for the respondents
contented that the OA is premature. What has
been impugned by the applicant is only the
notice preliminary to the proceedings undér

has no
PP act and hegr .t real grlevance. So far as

YA the claim for regularlsatlon is concerned, it

«ee5/
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is not covered by standing instructions dated
12/5/83 referred to above, The Coungel for

the Regpondents argued that 6ut'of the 3 reliefs
claimed by the applicant namely

(a) quash and set aside the notice to quit
 dated 20.9.94.

(b) . regularisation of railway quarters in the
name of -gpplicant No.2,.

(c) .~ to release the Gratuity amount of
ks, 36,630/~ in favour of applicant
‘No.1 with interest thereon from 1.3.94.

g% 4Le relief at sr.No.C cannot ke claimed
£

as part ofva joint application because there is no
commonality of cause between applicant No,1 and
applicant No.2 as to this relief, 3o far as the
'§arious judgements of CAT guoted by the aprlicant

are concerned, the Counsel has invited our attent:x.on
to the Full Bench Judgement in Lizquat Ali & Anr,
V/s. Unlon of Indla reported at 1995(2) ATJ 161

which overruled the same., In prara-36 of the
judgement, the Full Bench re-fdrmulated the gquestions
to be answered and returned a negative reply to

all 3 as below:-

"36. In our orinion, the questiocns
referred to the Full Bench reqguire
re-casting. ' The guestions to be
answered by the Full Bench should read
as follows:~

(1) Whether allotment of a railway
guarter can be clgimed as a
matter of right?

(2) Whether ward of retired or
retiring railway employee who
was living in railway quarter
along with retiring or ‘retired
railway
ceeb/=
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'servant with the permission of
the railway administration
foregoing houge rent allowance

has a right to claim regularise
ation of guarter in his name?

(3) Whether casual labout and
substitutes with or without
temporary status and who have
not become regular railway
employees are eligible to be
:congidered for out of turn
allotment on the basis of the
circular of the Railway Board.

37. Our answer to all the three
questions ig in the negative,™
6. in his regoinder, the Counsel for the
a _ .

NApplicant has submitted that the relief relating
to'Gratuity is consequentiél and can very well be
claimed by the applicant as part of the joint
application, SO faf as the Full Bench judgement
relied oﬁ_by the Counsel for the respondents ig
cbncerned, the Learned Coungel for tpe Applicant
would submit that the same needs to be considered
in the context of the fact that Totaram judgement

o ., the _
referred by/applicant had relied on 0A-271/86

in vithalrao Arjun Kale & aAnr. V/s. Union of

India & Orse.e in which SLP 10795/88 was rejected
by the Hon'ble Supreme Court., According to the

Counsel, it is feasible to distinguish the ratio

of Totaram which relies on the judgement of

Vithalrao Arjun Kale upheld by the Supreme Court
inspite of the Full Bench judgement., ‘Thé

. T TS,
Learned Counsel for the Applicant lalse-relied, on

the ratio of Gangaram M, Gupta's case, Ve
therefore reproduce the relevant portions of the
judgément:—‘

"2,  The.circular issued by the
Railway Board categorically indicates

cesl/=
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that a related person sharing the
accommodation with the allottee relation
for more than six months prior to¢ >
retirement would be entitled to
allotment of the accommodation, In :
this case the appellant No.2 had already
prayed for sharing of the accommodation
more than one and a half yvears prior

to hig father's retirement in 1982 but
order for sharing was made about two
monthg before the retirement, ~

3. The emphasis which the appellant
No.1 lays upon his submigsion that the
application for sharing was kept pending
for more than one and a half years has
been logt sight of by the Tribunal. We
are inclined to-accept the submissions
of the appellant No.l that his case is
squarely covered by thetR&@ilway Board's
instructions and, therefore, appellant
No.2 = his sony )is entitled to the
allotment of thé accommodation on the
retirement of his father. The appeal
is allowed and the order of t he Tribunal
is reversed, The claim for allotment is

. granted, No costs,"

'é@ ~The supreme Court judgement entirely -

4 ' :

preceeds on the basis of Railway Board instructions.

The relief was granted only on the ground that
aprlication for sharing was kept pending for more
than one g@@rﬁglf years and thus the condition of
sharing accommodation for six ﬁonéhs was deliberately
not allowed to be fulfilled. It was in view of this
that the Supreme Court set aside the order of
£he Tribupal. In our view, therefOre,ﬁothing has

~ been brought before us to take view different
from Full Bench., Welmay)also mention that in |
para-14 of the judgement, the Full Bench aealt with
the case of Totaram ané the Full Bench stated\in
para-30 that"in our opinion.fé#ﬁﬁ%ﬁ&épnsiaégaéfbn
of these important aspects, the gaid decisions
cannot be'tpeated as laying down the law correctlyg

- the law was correctly applied in the cases in which

[

/7@K~#' relief for regularisation was refused.
R : . ’ ..08,,/-
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It is therefore clear that thke Full Bench has
clearly stated that the case of Totaram does
not lay down the law correctly., The same

applies to the case of Tilak Raj also.

Z. Since the claim to regularisation,

if any, flows from Railway Board instructionsg

which are required to be construed strictly

in terms of the Full Bench'judgement on the

basis that allotment of‘a railway quarter is

not g matter of right but is a matter of

concession, we considéred t¥d circular quoted

by applicant, namely circular dated 15/1/90,

No doubt this circular does not in terms state

that the son@)of the railway employee who

claims regularisation must be a regular

employee, but it only talks of eligibi%}tyffﬁ&eﬁfyub
It would appear that the term'eligible' |
Railway employee! does not cover monthly rated
casugl labour ﬁg;the temporary status which

the Applicant is. Apart from this strict

technical connotétibn, however, the

clarification datéd-15/3/91 at Exhibit-F enclosed
by applicant himself clearly shows that the

applicant is not entitled to regdlarigsation.

and vaphion
Item-5 of the clarification raises| the A
: A

following question:i-

“Whether casual labour/substitutes with

or without temporary status are still
not entitled to such benefits?

Reply is in affirmative. /!
That is to say, the Railway Board clearly

clarifies that the persons similar tok '~

1
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those in the class of applrtaﬁé No.2 are not entitled
to the benefit of regularisation, The Full Bench -
has dealt with this issue in para-31 of its
judgement observing that even if the circular dated

4 BRaqus e |¢-sv-t/\emeM PrRVCEA GV
15/1/90 created a gapsd if the circular is read g
together with circular dated 15/3/91, the gap is
filled. The present case relates to a period

post~15/3/91 and there is\therefore\no ambiguitye.

g. We are now required to consider the
M\QW@HPWWm?whg}fﬂﬁ&ﬂﬂwwﬁBMOMi&

_questloqlkhat applicant No.2 has been regularised

after the sUperannuatlon of the applicant No.l.

On this point, it may be noted that the appiicant

| No.1l superannuated in February,94 whéreas the

aprplicant No.2 was regularised only in January,95,

It is the eligibility of tﬁe applicant on the date

of superannuatioh of applicant No;l that has to

be considered. subseguent regularisation therefore

)
does not help the Applicant,

E?. Congidering all facts and circumstances,

we are of the view that the OA is liable to be
.rejected and is accordingly rejected so far as
reliefs (a) & (b) aré.concerned. Regarding relief(c),
it is a éistinct relief for which Applicant No.l1l
would bevat 1iberty to exgigég departmental avenues

and if he[feels agqueved, approach the Tribungl if

~
so adviged. There would be nc order as to costs,.

U BL, ot o

(M.R, KOLHAT KAR)
abpe : MEMBER (A)




