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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL BENCH

£ R e ey W BBz KOsy mem

L

P e . L T S L T g

~ Original Application No: 32/95 PR

Date of Decisions /7Septemver, 57
e Ko BOnuantappa e Applicant.

Mr. M S Ramamacthy

ki 5 8 e vt 1 3 e et a5 o b rnrmsrmen e non B¥AVOCAtE fOT
' Applicant.

Vérsus

LT

UOOOIQ & 0330 ' Respondent(s)

Mre V. Sﬁ:mamrkar ‘ ~

‘G‘ N L a1 A L A R s (B £ £ e 2 R R 1 S B e P08 1 et e i £ Advocate for
Respondent (s)

CORAM:

Hon'ble Shri. Be.S. Hegde, Membex(J)

Hon'ble Shri, PsPs Srivasteva, Member(A)

(1) To be referred to the Reporter or not? }E»

» (2)  Whethe: it needs to be circulated to Mo
other Benches of the Tribunal?

trk
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
BOMBAY BENCH, ’'GULESTAN™ BUILDING No.6
PRESCOT ROAD, MUMBAI 400001

O.A.No. 82/95 |
DATED : This ffﬁ"SGQterdbe‘r,‘ 1997

CORAM : Hon'ble Shri B.S. Hegde, Member(J)
Hon'blae Shri P.P. Srivastava, Membar(A)

Mr. ¥. Hanumantappa,

Assistant Director Gr.II,

Fiat No.232 Tvpe 1V,

C.G.8. Colony,

Wadala (W},

Mumbai 400031,

(By Adv. Mr, M S Ramamurthi) ..Applicant

V/s.

1. The Western naval Command
Commander :
Bhagatsingh Marg
Mumbai 400001

2. The Chief of Naval Staff
Naval Headquarters
New Delhi

3. Union of India
through Secretary
Ministry of Defence
New Delhi 110001
{By Advy., Mr. V & Masurkar,
Central Govt. Standing Counsel) . - Respondents

ORDER

[Per; P.P. Srivastava, Member{A)]

1. Thé Applicant is working as Assistant Director of

Supplies Grade II in the scale Rs.2000-3500 in the office

of Western Naval Command. The applicant was recruited as

Assistant Director Grade Iﬁ through Union Public Service
47¢

Commission in the vear #96% and Joined services of

Director General of Supplies and Disposals (DGS&D),

it
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Bombay. The applicant has further submitted that the
Government of India has taken a decision to transfer
certain work f?om DGES&D to othér user departments Tike
Railways, HNavy and other Ministrﬁes. The Government of
India further decided that the work along with the post
will be transferred to the different Departments as a
policy of decentralisation, The applicant, as a result
of this policy decision, was transferred to Navy vide
tetter dated 22.12.1992, which is placed at Annexure A.
Thereafter the applicant exercised option for absorption
and fixing of his seniority in the new department. The
request of the applicant dated 5.4.193832 is placed at
Annexuyre B, wherein the applicant had exercised his
wiilingness to Jjoin Indian Na?y aﬁd has asked for
absorption and fixation of seniority as per rules, The
applicant has submitted that the respondents have not
taken any decision of fixing his senhiority. E&ince the
respondents have not taken any decision for absorbing the
applicant in a similar cadre of Assistant Naval Stores
Officer (ANSO) which is in the.same grade as that of the
applicant i.e., Assistant Director-II when he was working
in DGS&D. he has approached this Tribunal ﬁhreugh this
O.A, to merge tne seniority of the appiicant in the
cadre of ANSO and give him seniority from the date of his
joining department as Assistant Director in DGSaD and for

the consequential benefits.

2. Counsel for the applicant has argued that the

applicant WaSs transferred in the interest of.,

L/



administration as the work of procurement of certain
stores was transferred to tne indenting Ministry
including Naval department along with staff of DGS&D.
The applicant was transferred along with post to HNaval
department. The original order in this respect is placed
bv  the applicant on record through rejoinder at Exhibit
"A" dated 30.,12.12981., The subject matter of OM dated
20.12.18%1 1is ‘'Centralised Purchase of Stores and
equipments required by Central Government Depariments -
Review Policy thereof’. 1In para 2 it has been mentioned
that the policy has bDeen reviewed by the Government and
: o Evtinn tnd
it has been decided that pronoungemant against ad hoc
indents may be transferred from Directorate of Supplies
and - Dispcsals, Bombayv to the indenting
Ministries/Departments alongwith corresponding number of
afficers and staff of the Directorate of Supplies and
Disposals, Bombay required to deal with the work. in
para 3.2 of thig Q.M it is mentioned that the staff would
be on deputation and they will have an option to get
absorbed 1in the receiving Ministry/Department if theyv SO
choose. From this it is clear that the applicant was
transferred from DGSD to the Western Naval Command in the
interest of the administration. Learned GCounsel for
applicant has also brought to our notice another Jletter
dated 6th September, 1920, exhibit 'B’ to the rejocinder,
wherein in para 4 it has been mentioned that ip,so far as
the transfer of officers and staff i¢ concerned, 1t will

be necessary to treat them on deputation i1l they are



finally absorbed by the receiving Ministries/Depariments
with due safeguard to their seniority and promotion
prospects. Counsel for applicant also brought to our
notice the Department of Personnel and Training, Estt (D}
Sec. which is placed as Exhibit ‘E’ to the rejoinder and

the same reads as under

"Ministry of Defence mav please refer to their
1.0, Notes HNo. 23{1)/83/D{(0G.I1Y/D(MCY dated
6.4.95 on the above subject. In so far as
fixation of seniority of such of the emplovees
are Lransferred from one cadre to another
alongwith their posts is concerned, their cases
will have to be treated as one of merger of
cadres in which the same s fixed on the basis of
length of service subject to maintenance of
original inter-se~-seniority within each cadre,
Therefore, the benefit of the past servigce
rendered by these officers from DGE&D will have
to be given in the matter of seniority in the
cadres in which they are merged. If, however,
they are not merged into any cadre and continued
as igolated posts or as separate ssniority units
then there would be no guestion of redetermining
their sgeniority w.r.t. any other cadre. Their
attention in this regard is also drawn to the
provisions contained in para 3.12.4 of O.M. No.
14017/12/687-Estt. (D) dated 18.3.88 regarding the
desirability of encadering isolated posts into
crganised cadres/services or to a garoup of
similar discolated postes to provide enough avenues
of promotion.”

Since this note deals with the subject matter and the
DOPT has opined that the benefit of past service rendered
by the officers of DGESD will have to be given 1in the
matter of seniority 1in the cadres in which they are
merged and hence it is contended that the Respondents
Administration has no alternative but to give seniority
to the applicant from the date of appointment 1in the
Naval GStores Department. Counsel for applicant had also

submitted another Jetter dated 18.07.1935, Exhibit 'F' to
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rejoinder, wherein a decision was taken regarding
senijority of U.0.C, L.B.C, Stenocgrapher. Para 3 reads as

under

"DOP&T have now clarified that in so far as the
fixation of seniority of such emplovees who are
transferred from one cadre to another alongwith
their posts is concerned their cases will have to
be treated as one of merger of cadres in which the
gsame 1s fixed on the basis of length of service
subject to maintenance of original inter seaniority
within each cadres.”
GCounsel for applicant argues that since the UGC, LDC,
Stenoagrapher were also transferred in  the simiiar
circumstances as that of the applicant viz., transfer of
workload from DGSAD to Western Naval Command, the case of

the applicant is reguired to be treated on similar lines.

3. Counsel for the respondents has argued that the case
of the applicant 1is required to be considered on the
basis that he 1is transfervred from one department to
another because of reduction in cadre and hence the
seniority of the applicant would be below all those who
are already in service in the new department on the date
of Jjoining of the applicant. However, t+he Learned
Coungel for the respondents could not produce any letter
or instruction that the applicant is transferred from
DGSED  to Western Naval Command was as a result of
shrinkage of cadre/surpius staff of DGS&D. Counsel for

applicant further argued that the case of the applicant

e
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was considered on his repfesentation ang the Ministry of
Daefence has replied vide their reply dated 12.04.1984
that either the applicants post has to be treated as an
1so1atea post or he could be given the lowest rank in the
seniority of ASND on the date of the permanent absorption
in  Navy. This letter is placed at Annexuyre R-E of the

0.A. at page 22.

4. After considering the contents of this letter we are
of the view that this letter is not consistent with the
views expressed by the Department of Personnel and the
decision taken c¢oncerning UDC, LDC etc., who were

simitarly placed as that applicant in as much as the

.app1icant was aiso transferred due to transfer of work

from DGSE&D to Navy., Counsel for the respondents has also
argued that the decision which has been taken in the case
of UDC, LDC would not appiy in the case of the applicant
a8 the post of LBC, UDC exist in Navy the LDC, UDC who
ware transferred. have been merged with the LDC, UDC of
the Naval department; Counsel for the respondent has
also argued that in the case of the post of Assistant
Director of DGSRD the merger of post with ANSO cannot be

considered,

5., However, after considering the various factors we are
of the view that the argument of the learned counsel for

the respondents is not acceptable in not taking the past
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service of applicant as Assistant Director, DGS&D for
mergar of his post into ANSO in the Navy and we see no
reason why the applicant’s post cannot be merged with the

cadre of ANSO.

&, The applicant had been transferred to the Naval
Department in;1992 and from then has been strugg?ing for
fixation of seniority which has not been finalised. The
jetter issued by the respondent administration dated
12.4.94 does not seem to be based on the policy decision
of the Government of India and ig contrary to the advice
given by the Department of Personnel, Taking into
consideration all the available record and after hearing
both the Tlearned Counsel we are of the view that the
applicant is ehtitled to be absorbed in the cadre of ANSO
with =seniority from the date of his recruitment as
Assistant Director DGS&D. The post of Assistant Director
which the Applicant had held be treated as merged with
the post of ANSO from the date of his joining the HNaval
Department and the applicant would be entitled to be
promcted to the next higher grade from the date his
iunior  in  the Naval Department is promoted. The
applicant would be entitled to all +the conseqguential
benefite on his absorption as ANSO in  the Ngxéi

Department and is entitled for seniority in the grade of

ANSC  and for notional fixation in the promotional grade

from the date his Junior was promoted, but will be.
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entitled for actual payment of arrears from 2,12.1993
i.e., prior to one year to the date of filing of this
0.A., which in this case is 2.12.1994. Implementation
of this judgement and payment of dues should be done
within & period of three months from the date of
receipt of this order. The 0.A. is disposed of with

the above direction. There would be no order as to

costs,

(P.P. SRI AVA) (B. S. HEGDE)
MEMBER (A). MEMBER (J).
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(Dc. 5
A

4 |
61) 05,03,1999 C.B. NO.: _s0/%8,

Shri-#:5S- thy for the applicant and

Shri V.3. Masurkar for the Besﬂondents.

?/, - i:

2. This is a contempt petition filed by the y
applicant challenging that the |respondents have A
not given (Him proper position in the seniori%y |
list in pursuance of the order of the Tribunal
dated 19,09,1997, The respondents have filed
reply opposing the C.P. We have heard the Learned
Counsels appearing on both sidés;

|

|
3. Referring to certain docuTents, the Learned
Counsel for the applicant contended that
applicant should be shown as sénior to one

Mr, V. P, Menon but the respondents have not

|
accepted the claim of the applrcant and :
' . ' |

contd,.
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&
contd..

thereby they have violated the order of the Tribunals
The Respondents! Counsel submitted that Mr, Menon was

appointed on 26.,04.1976 whereas the applicant was

~ appointed on 12,09,1977 in the parént department and

- therefore cannot c¢laim seniority over Mr, Menon.

The Learned Counsei for the applicant joined issue

on tﬂis point and contended thét Mr. Menon was
appointed in 1978, whereas fhd applicant was appointed
in 1977, Thefefore, the applicant ‘should be shown as

senior to Mr. Menon,

4-4; - After hearing bofh sides, we find that the

point involved is a disputed question of factg

which cannot be decided in the C.P,. 1In pufsuance of

- the order of the Tribunal, the respondents have held

the D.P.C. and gave notional promotion to the applicant ;;\

from 01.08,1989, Nodoubt, the applicant is entitled
to seniority in the grade of ANSO from the date of his

initial gppointment in the parent department. Now
there -is serious dispute sbout the date of asppointment
of Mr, Menon, Mr, Menon is not a party to this

proceedings. Therefore, in a C.P. we cannot go into

the disputed question of facts, namely ~ whether the
applicant is senior to Mr., Menon or vice-versa.
Therefore, we are not expressing any opinion on the
rival contentions. This is not a case where any '
ground is made out for initiating action for contempt,
but however, we give liberty to the applicantﬂto make

a proper representation to the respondents within two
weeks to claim his proper position in the seniority list
and in such an event, the édministration’shouldl

(  ..contd..

it



contd.. from pre-page

|
|

3 ,

consider the same and pass a speaking order

. : : | .
either accepting or rejecting the representation

within four weeks. “1f the applic%nt is still

aggrie?ed about his,ppéition in the senicrity list

vis-a-vig Mr., Menon, his reéedy iF to take apprqpriate

legal action to agitate his claimr

5. With the above obserVatioﬁs, the C.P, is

discharged,

(D, s, ﬁawe'az
Member (A

os¥-

|

fﬁ. G. Vaidyanatha)

\

—

. i Vice~Chairman.,
5 . _ !.'!"

]




