i

.

o

CENTRAL ADMINISTRATIVE TRIBUNAL
BENCH AT MUMBAI

ORIGINAL APPLICATION Ngo, 1496 /199s

Shri S.Pe.Saxena

: ‘ V/s.

Uni@h'of India & 4 OfSo

shri &.K.éhetty

CORAM ¢

2/-/-)6

Date of.Dgcisionz

Petiticner/s

Advocate for the

Petitioner/s

Réspondenn/s

Advodate for the
Respondent/s

Hon'ble Shri Ms R, Kolhatkar, Member (A).

.Hon'ble Shri

- (1) To be referred to the Reporter -or not ?

o

(2) Whether it needs to be circulated to X
other Benches of the Tribunal ?
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GULESTAN BI.DG.NO.B PFEE:OI‘ RDL‘TH FLRo

MUMBAI - 400 001,.

ORIGINAL APPLICATIm N0.1496/95. N

DATED THIS _ 2/ 57 pay oF uavsma.%.

CORAM 3 Hon'ble shri M.R..kolhatkar. Member(A).

i.

- Gen, Secretary, Shri A,R.Gabriel. £

M.E. s. Employees ‘union, <.
Regd. Office:595,Narayanpeth, . T Rt
pPune - 411 03Q. through its s Ham e P
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thihv.s.sopawane. T
595, Narayanpeth,

. Punee411 030 - - - -t ess Applicantg.

By

1.

Advocate shri sS.P.Saxena,
- V/Se. .
Union of India. :

through the secretary, .
Ministry of Defence,

© DHQ PO New ‘pelhi-110 011,

2.

The Engineer.ia~0hief,
Kashmir Houge,

- DHQ PO: New Delhi - 110 011,

The Chief Engineer,
seuthérn Cemmand,

. Pune - 411 001, .

The Garrison Engineer(SOuth).
Ne.1, Gen, Bhagat Matgc

- Pune «- 411 001.'

The c.ntroller of Acceounts,
CQDOA. (SOCO)'

" pune --411 001, - - - e+ Respendents.

By

is

Advecate shri R.K,Shetty,

e onn-na-x‘
X Per shri. MbR.Xblhatkar, Member(A) X
. In this OA, the applicant No.l HES Employeeg Unicn

a registered and recegnised Union and applicant Ho.z ig an

empleyee who is adversely affected by the Impugeed erder:’ = ..

related: to Night Duty Allowance(NDA), . The first impugned order

dated 27/9/94 pertains te recevery of overpayment made te

M(:,mates' whe were pald NDA frem a date earlier than 2/9/93.
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The second-impugned- order at: page-le (Annexure-z) 3s a letter
from: tngineer-in-chief‘s Branch. Army* Headquafters. ﬂewbelhi
which ‘cenveys a decisien of -the -Ministxy -Qf I'Jfg;,fence,1:t3a3~'7 ie--
is not feasible to give-retrospective-effect-frem 1/1/86 every
time a new category is:--added to-the ld.st of-empleyees -
eligible fer NDA and this intimates that the additienal
category of empleyees whe were added tethe list ef -categories.
eligible fer NDA vide Government of India of Ministry ef .

at Page-27
Defence Memerandum dated 2/9/93/w0u1d get NDA enly from the
date of issue of orders and not frem 1/1/86,
2, . The applicant therefore prays t® guash and set aside
the impugned erder dated 2/11/94 and seekga declaration. that
employees of the respendents are te be paid NDA w.e.f. 171/86
provided they are detailed fer night duty and they receive
basic pay upte k.2,200/- per month in terms of Government
Ingtructions dated 25/6/92 and te pay arrears of N.D;A; to the

empleyees covered by the earlier prayers,

3, . It is not disputed that the Ministry of Defence issued
O.II‘M;NQ.GH) /88/D(Civ.1) dated 15/3/90 on the subjects”Grant of
NDA te civilian staff empleyed in Establishmentg under the
Ministry ef. De@epqm" .This OM states that in terms of @W&‘l‘
orders dated 4/10/89 en the subject of NDA, ﬁﬁA may. be .granted

¢

to the categories of empleyees mentioned im Annexure to this OM.
12 categories of empleyees in the Army are shown im this

Annexure,

4, Thereafter, Ministry of Defence issued addemdum
categories from the Army were made eligible fonﬂgrant»9f;HDA.
In the addendum, it is stated that it is to take effect frem

1/1/86,

Se

"

The cententien of the applicants is that the DOPT
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dated 15/3/90 © weuld. inzlnde xxx Mm Driver Grade I & II by
addendum dated '14/9/94 and: MT Driver Grade, 1 & II are being
paid NUA enly with effect from 14/9/94 i,e., the date of lssue

of orders at Annexure A-6, e

8, Further, the Civillan Moter brivers;engaged»on duty

in night duty hours with hespitals and dispensaries, etc are

not being paid MDA even though they are entitled for the szme,
Further, MDA is being paid te 'Vzlve-men'® under_u,g;s.“from
2/9/93 and te Engine static br;ve:s since 14/11/94, Further

for duty in hpgpital are being given NDA from 1/1/86 and seme ether
Refrigeration Mechanics working under respondents are given

this allowance enly from 1994, All their. actions are discriminatery.
9.  Ceungel for the applicant peinted ocut that it.is net

in dispute that there is no difficulty in lecating relevant
documents for payment of NDA w.e,f, 1/1/86 vide letter dated
31/10/94 (at page~37), Ceunsel for applicant stated that there

is }pt?rse?@-dlscr;mination between categeries of empleyees

in the matter of payment of NCA for example cheoewkidars gre-made
eligible in terms of OM dated 15/3/90 but chowkidars @fthe

vacant kuilding$ are not eligible for NDA,

10 - Respondents have epposed the OA. Accerding te them,

the identification of new categories for NDA is an engeing
precess and in view of thig new categories can be considered -
forwﬂﬁA_frpmhthe prospective date enly. Government ef India . is
fully. empowered to add as well as delete any category of werkmen
for grant of KDA.whichjgésentiallyva pelicy matter and thig
Tribunal is not‘cémﬁegentto enter this arena and issue directiens

to the Government either to add any category or to interfere

with the decision of the department as to the date from which

ND
l(_ A is tobe paid,
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A we;e-to grsntlit

orders-in respect of -grant- of- NDA/w. e.f, 1/1/86, ~which is:the
reference _datgfqr- ‘the- implementation of the ,recqnmend-_a.pion.s

of the 4th pay commigsien,-para~6 of the &in.istry_ of iefen_cg
O.M. dated-15/3/90 deals with the computatien of the arrears
and the only conditien for payment of _ur_e;ar,s_-_i_s,th&_,ﬁ?'ad
of the office is te satisfy himgelf, on the basis of relevant
records maintained and produced, that the individual concerned
had actually performed night duty and was entitled te NDA
in_the light of the DOPT erders dated 4/10/89,  The denial of
the NCA te employees belonging to the categeries identified

by the addenfdf;:; rd:;ed 2/9/93, in which the. ca’cegor):’f Maées

and MazéOOroiwh- are the members of the applicant unien is - .
digcriminatory because it discriminstes between the categories
covered by the O.M. dated 15/3/90 and. the category covered ..

by addendum dated 2/9/93, It also amounts to discriminatien
between the categories of staff added by the first addendum
dated 21/6/92 (6 categories upder Ghe Head ef Army). and the
categories_ef staff newly addéd by the addendum dated 2/9/93

(5 categories of staff including Mates and Mazdeors).

6. The applicant therefore would centend this amounts to
disctiminatien, which is not based en any istelligible
differentia ameng the categories of staff but merely based on
€ o view taken at some level that it is not feasible te-give
retrospective effect to the iﬁg@cé@deuplpyees-from 1/{/86.
every time a new caéegory is added as eligible for NbAb

It is not justified and it_is vielative oft;eguarantee of
egudlitz avaiigﬁie t@empl°Yees _XXXXXXXXXXXnder Qrtlcle

J
-
-

14 of the Constitution.

7. _ . The Counsel for the applicant further argues :

that the respondent's have subsecuently issued a clarification

/Lthat the categery of rriver included in the eriginal erders
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dated 15/3/90 - weuld . ' ‘include i&ﬁ; H&n;river érade ;’;fg;'by
addendum dated-1!/9/94-andnﬂﬁ-brive:_eraée,i_& Ii-are being -
paid>NﬁA_oaly with effect from 14/9/94 i,e, the date of igsue

of orders at Annexure A-6,

-~

8., Further, the Civillan Moter brivers,engaged;on duty

in night duty hours with hespitals and dispensaries, etc are

not being paid MDA evenr though they are entitled for the scme,
Further, MDA is being paid te 'Vslve-men® under M.E.S, from

2/9/93 and te Engine static ﬁr;ve;s since 14/11/94, Further

the employees_working as Refrigeration Mechanics and detailed . .-
for duty in bhpgpital are being given NﬁA;from 1/1/86 and seme ethrer
Refrigeration Mechanics working under respondents are given

this allowance enly from 1994, All,thei£+actions'are discriminatery.
9, Ceunsel for the applicant peinted out that it is net

in dispute-fhatﬁthere is no difficulty in lecating relevant
documents for payment of NDA w,e.,f, 1/1/86 vide letter dated
31/10/94 (at page-37), Ceunsel for applicant stated that there

ig" ;gt?xgéﬁ;4élscrimination between categories of empleyees

in the matter of payment of NUA for example chowkidars are made
eligible in terms of OM dated 15/3/90 but chowkidars éfthe

vacant buildingsare not eligible for NDA,

10 - = Regpendents have epposed the OA. Accerding te them,

the identification of new categories for NDA is an engeing
precess and in view of thig new categories can be considered _ -
for @,A from the prospective date enly. Gevernment ef India is
fully empowered to add as well as delete any category of werkmen
for grant of NDA.Whidhjgésentially a pelicy matter and thigs

to the Government either to add any categery or to interfere

with the decision of the department as to the date from which

NDA i
l(w s tobe paid,
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ii.fwr‘“:“The'most~important:pqintﬁurgedmbyféounseiwfor

respendents-is that when making categeries of- workmen = -
eligible far;ﬁbA;and deciding the date-of implementatieon,
the respondents have:to consider the f'.itnanc ia} ‘burden on-
the-national‘ﬁxcheQuar‘which will be impesed by the grant

of allowance,
., s  p1é
12, . In my view it is an unexception.=/preposition that

the Government can decide to grant or net te grant MDA,

- but once the Government decides te grant the NDA and alse

announces the categories to which it is extended, then the
date of effect of the benefit in the categories which are
added cannot be varied unless cogeant reasons are given for
having a separate classificatioen of the empleyees who would
get NDA not from 1/1/86 but from the date of issue of. orders,
In the present case, : I have seen that the order dated
15/3/90 were modified by an addendum dated 25/6/92 and the
payment of NDA was made effect frem 1/1/86., 1t weuld net
new be open to the Government to .t:;a:lég ;ﬁ?t 4in relatien

to the staff covered by addendum dated 2/9/93, the order

/ /be effective only from the date of issue and not frem

e
1/1/86 especiglly when re difficulty regarding availgbility

for differentiation

of records has not been pleaded and no cogeant reaseng/ are

given,

13, . I am therefore of the view that the members of

the applicant unien covered by addendum dated. 2/9/93 and the
addendums dated 14/9/94(at page-31) 304 the’ . categery of
Refrigeration Mechanics seme of whem are given NDA only from
19§4 vide para-4,14 of 0A, are entitled to NDA as from

1/1/86 as in the case of empleyees notified in OM dated
15/3/90 and OM dated 25/6/92,

14, I am fertified in this view by the judgement of
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the cam. Guwahati Bench. HEs w.rkers Union v/s." iinicn of - India
reported at: 1996(3) (CAT) SI.J-ZBS. This was. a single Bench
judgement and. in this/a similar grievance was-made-by che

u:s werkers vnion and the Trj.bunal granted tt/:elief of
payment of HDA ve.e.f, 1/1/86, .The single gench in its turn
relied on the Divigsien Bench decislen ,-Qf,,,cfal_cu.\ta Bench
“xxéxfxx/in OA-1209/94 dated 28/9/95 vide para-8 of the

judgement,

15;v - The further recuest of the applicants hewever
that empleyees who are not cevered by existing orders.
(1ike vacant building chowkidars, civilian meter drivers .
engaged on hespital duty vide para-4.11 of the applicati;?)
may also be directed te be made eligible for NDA cannot 'K
be accepted, The identificatien of categories of empleyees
considered eligible for grant of NbAuis_a;mattex.Of policy
on which respondents must take a view in their wisdem aﬁd
it is not for this Ceurt to decide as te vhich category

need{to be sdded te the list already identified,

16,  In view of the above, OA is allowed and respendents
are directed te pay unA te members of the applicant unien

who are eligible for NDA in terms of Gevernment order dated
15/3/90 as mo%éfied frem time te time including eyxders

dated 2/9/93/ 14/9;94 zg_Axxyyxxyxxxwoe.f 1/1/86. The
respendents are alse directed te release the amounts te.
which the applicants might be entitled as arrears within .
4 months from the date of commun;catlon of orders and continue
' the mA(gg}gss and until

to paY/ in futuryxxxx the allowance is xxx withdrawn.

There will be no orders as to costs.

R o lha e

. {Me R, KOLHAT KAR)




