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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
MUMBAT RENCH, MUMBATL,

1) ORIGINAL APPLICATION NO.1471/95,
2) ORIGINAL APPLICATION NO. 458/96.
3) ORIGINAL APPLICATION NO. 44/97.

Pronounced, this the 9 D nd day of ﬁf/r;feuqﬁjmgg.

Coram: Hon'ble Shri Justice R.G.Vaidvanatha, Vice-Chairman,
Hon’hle Shri D.8.Baweja, Membar{A).

1. Original Application No.1471/95.

Vijavshankar Rammanohar Singh,

Diractor,
- Forest Guards’® Training School,
Shahapur, ‘
o Dist: Thans - 421 601, ...Applicant in
. (OA 1471/95)

2. Original Application No.458/96.

Gurdial Singh Kanday,

I.F.8.,

Dv. Conservator of Forasts,

Bhandara Forest Division,

Residant of Forest Bungalow,

Bhandara. ...Applicant in
| (OA 458/96)

3. Original Application No.44/97.

Vithal Ramaji Kanekar,

I.F.S.,

Dv. Conservator of Forest,

Akola, : _

rasident of Akola, {M.S.). ...Applicant in
( By Advocate Mr.S.G.Ansy with (OA  44/87)

Mr. M.M,Sudame for theapplicants
in all the thres 04s).

V/s.

1. Union of India,
through its Secratary,
Ministry of Environment and Foresis,
Paryavaran Bhavan, C.G.0.Complay,
Lodhi Road,
New Detlhi - 110 003,
2. Statns of Maharashtra,
through its Secratary,
Rovenus & Foroasts Department,

Mantralava,
Mumbai - 400 032. ...Respondents in
{ By Advocate Mr.V.S.Masurkar) all the three CAs.
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(Per Shri Justice R.G.Vaidyanatha, Vice~cﬁairman)

These are thrée applications filed under saction 19 of the Admini-
strative Tribunals Act, 1985. The respondents have filed reply opposing all
the applications. We have heard ths learned counsels appearing on bhoth sidss.
Since common questions arigse for consideration in all these cases, thay are

heing heard together and disposad of by this common ordar.

2. A11 the three applicants were appointed as Assistant Conservator of

inducted to the Indian Ferest Service (for short, I.F.S8.). Subsequently. they

have basn allgtfed vear of allctment. The anplicants ara dissatisfied with

IJIJ

the vear of allotment givan to them. Therefors, thay have approached this
Tribunal for the reliaf of agetting propar vear of allotment.
V.R.Singh is the applicant in 0.A. 1471/95. He joined the Maharashtra

(o N2

Forest Sarvice in 1888, He was confirmed in Maharashtra Forast Servics

Class-I1 by order dt. 11.2.1985. Then he was appointed to the I.F.S. by order

'JD

dt.15.10.1987 and 3liotted to the State of Maharashfra. Than the applicant

PR ——

came to be confirmed in the I.F.S. of Maharashtra cadre bv order dt, 31.8%.1992

to take affect from 15.10,.1928. Then by ths impugnad order 11.1.1924 ths
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applicant. He Jjoinad the Maharashtira
State Forest Service in 1985. Subsequently, he was prcmatéd to the I.F.S.
cadre by order dt. 26.7.1993, but to take effoct from 29.11.1890. Then bv the
impugned order dt. 31.1.1996 the applicant has been given the order of
allotment ag 1985,
In O.A, 44/97 V.R.Kanskar is the applicant. This applicant joined the
-—

Maharashtra State Forest Ssrvice in 1986, He was confirmed in Maharashtra

State Forest Sarvice in {lass-II w.e.f., 6.4.1972 as per order dt. 11.

I‘O
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Then hs was promoted to 1.F.8. on 15.10.1987, Ho was confirmed in I.F.S

' o.f 15.10.1988 by order dt. 13.8.1992. Then by the impugned order
dt.31.1.1996 this appiicant has baen given the year of allotment as 1985,

3. A11 the applicants have common cause and have made similar allegations
in their applications alleging inaction and delay on the part of the
respondents in confirming the applicants in the Maharashtra State Forest
corvice. They have allsged that there was undus delay in considering the
names of the applicants for I.F.S. It is alleged that the respondents have
not followed the statutory rulss in taking up the question of induction of
State Officers to I.F.S. as and when vacancies arose. Thers was inordinate
delay in considering the cass of applicants for promotion to IFS cadre. It is
also alleged that vacancies were not filled up as and when they arose. It is
alleged that the respondants after>de¥aying filling up vacancies clubbed
Logether all the vacancies aftar a gap of few vears and than considered the
names of the applicants. According to the applicants they should have basn
promoted to the I.F.8. cadre long prior to the dates now given. For instance,
in the first case V.R.Singh allages that he was eligible for promotion to
I.F.S. in 1979 itself when there was sufficient number of vacancies. He has
been promoted as late as in 1987. Than a1l the applicants hava pointad out
the instances and particulars of delay in clubbing the vacancies and in taking
up the case of applicants for promotion to I.F.S8. cadre. According to ths
applicants if they had been promoted much sarlier as per the vacancies
avaiiab?g,then the vear of allotment would have been much earlier than the one
now given. If the year of allotment is ante-dated then the'app1icants will
get saniority and it will ba helpful for them to get future promotions.

Therefore, the applicants have approached this Tribunal for two main raliefs.
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They want that their promotion to-I1.F.S. should be .ra-openad and thay-should
. be promoted-to, I.F.S. from anlearlier date. Then after giving,them perot1on
. from an earlier date, the respondents should be.directed to give them proper
.year of allotment. The learned counsel for tha applicants pressed only these
two reliefs in 211 these throe cases though in one or two casss thare are
other re]iefs,which were not.pressed at the time of arguments.
4, " In a1l the threa.cases the Union Government and the State Governmenti
have filed separate written statements, but their defence appears to be
common. - The dofonce is.that the applications are barrad by limitation and
¢ N liable to be dismissed on .this ground alone. It .is stated that there was some
A

delay in taking up promoticns to I.F.8. dus to administrative reasons and dus

to reasons beyond the control of the State Government. It is pointad out.tﬁét

- ——

there were number of litigations questioning the constitution of the I.F.S.
cadre and matter went up to the Supreme Court and the dispute was finally
settlad by the Supreme Court in 1983, This long drawn litigation is the main
reason for the respondents in not taking up ths cases of the applicants for
promotion to I.F.S. cadra earliar. |

It is stated that the applicants case for I.F.S. could not have been
taken up earlier unfess they had been first confirmed in the State Service |

& yhen substantive vacancy occ@rred. Then it is stated that the promotion to IFS

of the applicants and the vear of aliotment have been done as per rules.

As far as the applicants in the sacond and third cases are concerned,
it is fufther pleadaed that they came to bs appointed to the I.F.S cédre at a

later stage dus to ordars of tha Tribunal, As far as the applicant in 458/96

is concarned, it is stated that his promotion was congidarad and than he was




dona. It was, therefor
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promoted as per the order of this Tribunal di, 11.3.1992 in OA 88%/90 whore 2
specific direction was given that the applicant should be promoted from the
date his immediate junior was promoted. Similarly, it is pleaded that the
applicant in 0.A. 44/97 had to be promoted w.e.f. 29.11.1880 in view of the
Tribunal’s Order dt. 29.12.1994 in QA 547/91,

The respondents, have therefore pisaded that the ordsr of promotion

and vear of allotment do not suffer from any agal infirmities, hence it is
praved that all the OAs he dismissed with costs.
5. © Mr.S.G.Anev, the learnad senior counsal appsaring for the applicants

contended that thers was delay in the order of confirmation of the applicants
in Maharashtra State Forest Service, but ha is not challenging the sams in
these OAs. Howaver, he submitted that as per the relevant rules like Indian
Forest Servica (Recruitment) Rules, 1966, Indian Forast Service (?ixation of
Cadre Strength) Regulation 1966, Indian Forest Service {Appointméﬁt by
Promotion) Regulations 1266 ths dates of promotion of the applicants is highly
balated. It was argued after the confirmation of the applicants in State
Service in 1278 they had to be considered for promotion svery year from 19

and this was not done. A comment was made that vacancies of number of vears
wors clubbed togsther and then promotions werse done. In fact, the applicant
has even filed MP in the first case seaking amendmsnt of the DA to

take one more additional ground that for determination of vacancies even the

doputation posts should be taken into consideration and this has not bsen

argued that if ths prodmotions had bsen dons yearwise

ﬂJ

from 1072 and onwards, then the applicants vear of actual promotion should

oy

o
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e besn much earlier to ths dates now given. He thersfors, submitted that a

direction may be given to the respondents to re-cpen the case and considar the
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applicants for promotion to IFS cadre from 197¢ and onwards,on yearwise basis,

depending upon tha vacancies available each vear and then their year of

promotion chould be determined. Then it was further pointad out that once the
year of promotion is ante-dated from the year now given to the applicants, the
respondents should ba directed to allct proper year of allotment to the
applicants. The learned counsel for the respondents, on the other hand,

contondad that all the three applications are barred by limitaticn, delay and

laches, He argusd that theﬁquestion of confirmation of the applicants in the

Maharashtra State cadre or the question of year of promoticn of applicants

cannot now be raised in these applications which are filed long after the
dates of promotion and thersfore, the ¢laim in that respect is barred by
limitaticon, delay and laches. As far as the questién of correct year of
allotment is concarnad it was argusd that no material is placed on racord to
show that the year of allotment given on the basis of year of promotion is
wrong. I was stated that the vearof allotment was properly given as per Rulsp
and doss not call for any interference by this Tribunal.

#while raplying, the Jearned counsel for the applicants submitted that

the applicants have got a right to challenge the'yéar of allotment oniy

8

racently when the impugned order was igssusd in 10894 and 2 DAs are filed within

~

one year from the order allotting the year of allotment. Hence, thers is no
bar of limitation in two cases. 1In QA 44/97 thers is a dalay of fow months or
maximum one vear in challenging the order of allotment and therefore an MP has
been filad in that OA for candohatian of dalay which is MP 247/97 and the
dalay may be condoned.

g. As far as the question of limitation is concernad, the learnsd counsel

{
for ths applicants strongly relied on a decision of the Apex Court dt.20.11.97

T g&//
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in SLP No.2078/92 and connected cases {Union of India & Ors. V/s. Jwala Prasad
and Ore.), where the Supreme Court has pointed out that the year of allotment
can be quastioned only after an order is issued bv the government fixing the
year of allotment and therefore unless such an order is issued the officials
cannot raise the question of vear of allotment.

In view of the law declared by the Apex Court, it is to be held that
as far as year of allotment and the question of seniority is concerned, the
dispute can be raised by any official only after an crder is passed by the
Government regarding year of allotment.

In OA 1471/95 the order of allotment is communicated tc the applicant
by letter dt. 10.2.1994. The OA is filed on 12.10.1995. The appliéant sent
two representations in 1994, According to the provisions of the Administra-
tive Tribunals Act, a party has to send a representation for exhausting
departmental remedies and after waiting for six months he can approach this
Tribunal. Even otherwise this is a case of few months delay in filing the
application as far as his challenge to vear of allotment is concerned. The
applicant has filed MP 245/97 where he has given some explianation as to why
there was a short delay in approaching this Tribunal. After considering the
facte and circumstances of the case, we feel that few months delay in filing
the application should be condoned. Accordingly, MP 245/97 is allowed and the
delay in filing DA 1471/95 is hereby condoned.

As far as QA 458/96 and 44797 are concernsd thers is no delay so far
as challenging the year of allotment is concernad.

7. In this case there is no pleading; much }eséﬁgg1argument addressed
hefore us that the year of allotment is wrong based on the dates of promotion
given to the applicants. It is not the applicants case that depending on the

dates of promotion given to the applicants the year of allotment is wrong. gzy////-
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For instance, applicant in CA 458/96 and DA 44/97 were given promotion to IFS
cadre w.e.f. 29.11.1990 and on that basis they have been given year of
allotment as 1985. There is no allegation anywhere in the pleadings that
accepting the date of promotion w.e.f. 29.11.1990 is correct, the year of
allotment is wrong. Similarly, in the other case also.

Therefore, this is not a case where accepting the dates of promotion
as correct, there is any error or mistake in giving the particular vear of
allotment to the applicants.

8. The whole case of the applicants as could be seen from the pleadings
and as pressed into service at the time of arguments is that the dates of
oromotion of the applicants should be pre-dated or ante-daied by few vears and
consequently there should be correct year of allotment. For instance, the
applicants case in CA 1471/95 is that his promotion to IFS w.e.f. 15.10.1987
is wrong and he should be congidered for promotion every year from 1979

and on that basis he should be given proper vear of promotion and as a rosult
of vear of allotment has to be changed. He nowhere says that even if the year
of promotion in 1987 is correct thera éhcu}d be change in the vear of
allotment from 1982 to any earlier year and as a consequence the order of
allotment which is given as 1982 shou!& be ante-dated to some eariier vyear.

Therefore, in all the thres cases the annlicants want this Tribunal te
give them an earlier year of promotionlthan what has already given and as a
consequence the Government should be d%rected to fe-determine the year of

i

allotment to an sarlier year.

9. The question is whether now we can go into that question of

re-determining the year of promotion in view of lapse of time. In thatl

%

(e
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" support his argument that how the promction should havs baen considared from

an earlier point of time and not from the actual date given by the Government.
In our view, this exercise of determining the proper vear of promotion to IFS

cadre cannot be congiderad in view of long lapse of time and it i3 hit by
g D V

Timitation and principles of dalay and laches

10. In OA 471/85 V.R.Singh was promoied to the IFS cadre by order
dt.15. 10,1887 {vide the order of promotion at pags 39 of the paper book}
Then by a subseaueni order df. 31.2.1882 the applicant was confirmed in the
IFS cadre w.e.f. 15.10.1988 {vids order af page 40).

L1 L=t R R ¥}

of the administration in giving him promotion to the IFS cadre by ordar
dt.15.10.1987. Now. the aas?'“ﬁnt by filing the prasent application aight
dt.15.10.1887. Nothing pravented the applicant from approaching the Couri or
Tribunal to sav that he should gei promotion to IFS from 1980 or 1881 and not

1987, Now, in 18385 by filing tha pressent application +he applicant cannot

LR SRR

.L

challengs the date of promotion given in the order di. 15.10.1987 which is
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about 8 years prior 1o the date of the present application. A quastion of
seniority cannot be allowed to hang on for vears to come. It is not as if
giving soms personal relief to the app!icant in the form of soms arrears of
pay etc. Any decigsion given by this Tribunal is going to affect number of
other persong in IFS cadre who are not partiss fo this present application.
Suppose, if we now hold that the government was wrong in giving applicant
promotion to IFS cadre in 1987 and ho should have bean promoted in 1980 or
1981 then 1t s going to upset the seniority list and it affects manv persons
who are not parties to the present litigation.

i1. Under section 21 of the Administrative Tribunals Act, 1985 a party has

wt
[ ]
20

pproach this Tribunal within ong vear from the dats of cause of action,
Here the cause of action accrued to the applicant on 15.10.1987 when he was
promotad to the IFS cadrs and he should have moved tha Court or Tribunal that
his promotion should have been considered in an earlier vear i.e. in 1879,
1980, 1981 itself. Now after having accapted tha promotion and having worked
for eight years he cannot be heard to compiaih about his year of promotion 8
years later by filing this application in 1995, Tharafors, tha applicant’s
prayer in tha application seeking a direction to the Government to ante-data
his dats of promotion to IFS cadre cannot bo granted and the claim is barrad
by the principles of delay and laches, hesides Tlimitation. Such an exercise
is bound to affect many of tha IFS affécers who are not partiss befors this
Tribunal. The applicant has no right to challenge the vear of allotment
provided he can show that the vear of allotmsnt now given on the basis of his

promotion in 1987 is wrong or inrcrrect But it is not the case of the
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applican date of promotion to ths IFS and

conseguently an earlier vaar of allotment which cannot be done due to long

lapse of time, delay and laches. £>W//////
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12. As far as the claim of G.S.Kanday who is tho applicant in QA 458/98 is
concaerned our view ig that his case is still worse and he cannot make any
ground in the present 04 asking for promotion to IFS from an eariier date at
all.

It is on record that G.S.Kandey was not given promotion in the first
instance and some of his juniors got promotion. It has also come on record
that he filad OA 889/90 asking for his promotion. Ths Respondents have

clearly stated that bacause of the order of the Tribunal dt. 11.3.1992 in QA

 889/90 this appiicant was given promotion w.e.f. 29.11.1989. Since thers was

referance fo this case number in both tha pleadings, to satisfy ourselves, we
have secured the file of 0A 889/90 and perusad the ordar passed by this

Tribunal. It appear, this applicant’s promotion was not considered when his

juniors got promotion bscause soma disciplinary enguiry was pending against

him. But the disciplinary enguiry ended in his excneration by order

.dt.14.5.1988. Then there wac one more disciplinary enquiry against the

applicant and he was found guilty and a minor penalty of warning was levied as
per order dt. 17.5.1988, then adverse remarks ware communicated to him. But,
however, subsequently the adverse remarks were expunged on his representation.
In these circumstances, the Tribunal held that since the Disciplinary Enquiry
has ended in his favour and adverse remarks having bean expungeq,his promotion
should bs considered form the dats his two juniors who ware shown as
Respondents No.4 and 5 in the application got promotion by order dt.29,11.90.

Therafore, the order of the Tribunal is that applicant should be considered

for promotion from ihe date his juniors got promotion viz. w.e.f. 29;11,1990

and consequently the administration has jssuad the ordsr of promotion to the

applicant dt.26.7.1993 giving promotion to the applicant G.S.Kandey w.a.f. y,

e
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29.11.1990 (vide the order which is at pago 26 of the paper book). Now having
approached this Tribunal and having obtained an order that he should
get promotion from the date his juniors got promotion which means 29.11.1930,
the applicant cannot file a fraesh OA in 1996 and now ask for promotion from
still earlier date. Evsn otherwise this question cannot be now agitated dus
to long lapse of time and the claim being barred by limitation, delay and
laches which we have pointad out sarlisr while discussing the cass of
V.R.Singh.
13. Similarly, the applicant in OA 44/97 V.R.Kanokar also has approached
this Tribunal in DA 547/91 and sought for promotion from 29.11.1990 when his
juniors got promotion. We have sscured the file and perused the ordar
dt.29.12.1924 in OA 547/91 where a specific direction has been given by this
Tribunal that the applicant should be promotaed to IFS cadre w.e.f. 29.11,1090,
that is how the administration has issued an order of promotion granting
promotion to this applicant w.e.f. 29.11.1990. For tha reasons already
menticned in considering the case of V.R.Singh and G.S.Kandey, the applicant
canot now in another fresh 0A ask for promotion from an earlisr date and

further if he now wants promotion from earlier date the claim will be barred

2]

by principles of delay and laches.
14, In view of the above discussion, we find that the applicants cannot be
allowed at this stage to re-open the question of the vear of promotion to the
IFS cadrs. To say the lsast, it is barred by limitation besides being hit by

principles of delay and laches. There chould be certainty in service matters.
This is more so, on the question of seniority. Every official must know whersa

he stands.Thersfore, in mattars of saniority we cannot allow the sword to hang

on for vears indefinitelv. If the applicants were aggrisved by the date of

~
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promotion they should have challenged the same as and when the order of
promotion was issued and staking a claim for a promotion from an earlier
date as per his entitlement and seniority. 1In the first case OA 1471/95 the
applicant’s claim is barred by limitation by 8 years. In the second case
OA 488/95 the promotion order was issued in 1998 and now it is being
challenged in 1996. 1In the third case DA 44/97 the applicant was given
promotion by order dt. 30.%.1995 but the 0A was filed in December, 1996.
There may not be delay in filing the aﬁpiication after the order of promotion.

As already pointed cut that in second and third cases when the
applicants themselves approached this Tribunal in the previous OA and got a
direction to the government to promote them from 29.11.1990 (on par with the
date of promotion of their juniors) they cannot now file fresh OAs again
seeking retrospective promotion from an earlier date. The principles of
constructive res-judicata comes into play. They cannot again re-open and
agitate the matter that thev should have been promoted from an earlier date.
They should have asked in the previous OA itself that as per their entitlement
and seniority they should be promdoted from a particular year . Having
obtained the an order from the Tribunal that they should be promoted w.e.f.
29.11.1990, it does not lie in the mouth of these two applicants now in the
fresh OA far-seeking promotion from an earlier year than 1990. If they now
want a promotion from an earlisr date 1ike say 1980 or 1881 or 1982, they
cannot claim the same by filing fresh OAs in 1996 and 1997. Therefore, their
claim is barred by limitation, delay, laches and also barred by principlss of -
constructive res-judicata in re-agitating the matter once again after the
decision of the Tribunal in the previous two cases.

Tharefore, our finding is that all the three appiicants cannot now

urge or agitate the guestion of re-opening the year of promotion after long g
lapse of time. %Af///

.. 14,
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15. Wo have already held whather the applications are maintainable and

within time so far as the challenge to the corractness of the allotment year

el
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is concernad. We have earlier pointed out that if ths applicants can zhow
that the order of allotment is wrong on the basis of their dates of promotion
then this Tribunal could have considared the same and found out whathsr the

vear of allotment is correct or not. At the cost of repetiftion we point out

ware addressed before us by the learnad counsel for the applicant. The whole
case of the applicants both in the pleadings and in the arguments is that
applicants promotion should be advanced to an earlier year say 1878, 1980 or

azis corract vear of promotion should be
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allotted., In our view, this iz not permissible and now we cannot re-opan the
question of date of promotion after a lapse of g0 many vears as far as the

first cass is concerned and therefora, the claim is hopelessly barrad by

limitation, delay and lachas. As far as the other two cases are concerned
there is a short dalay, han the applicante themsalves approached thi
Tribunal in the pravious DAs and took a2 direction from tha Tribunal to appoint
them fron a particular date with reference to their juniors, it is noi open to

them now in a subsequent QA to ask for promotion from an sarlier dats, If
thay now want promotion from an eariier date say in 1280 or 1981 then the

claim will ba barred by limitation, besidsg it is hit by tha principlas o

reséjudicata which we have already peintaed outl.

Hence, in our view, ths applicants in all these casas are not entitlaed
to now re-ppen the date of promotion and consequently they have not made out a
casc for changs of vear of alloiment. '#lbx,/
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18. Then we find that the applicant in OA 1471/95 has filed MP
NO.(N)101/98, for amendment of the original application. No arguments were
addressed on this MP at the tims of final hearing. The amendment sought for
js to take an additional pleading that determination of vacancies done for the
purpose of promotion is not correct since the respondsnts have not takeﬁ into
considaration deputation posts for determining the vacancies available for
promotion. That means the applicant in this case wants to show that right
from the beginning deputation posts ars not taken into consideration for
dotormining promotional vacancies and this hae resulted in not considering the
case of the applicant for promotion in earlier vears. We have already pointed
out how™the applicant after a lapse of so many years cannot be permitted to
re-open the date of promoticn. We cannot now, go into this guestion about
available vacanciss including deputation post in 1879, 1980 or 1981 etc.
That exercisen, now cannct be done for the reasons already mentioned. There-
fore, the MP has no merit and has to be rsjected,
17. In the result, all the thres applications viz. 0A 1471/95, OA 458/96
and OA 44/97 are hersby dismissed. MP 245/97 ic allowed. MP (N)1D1/98 is
rejected. In the circumstances of the casse, thare will bs no orders as to

costs,

~
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CENTRAL ADMINISTRATIVE TRIBUNAL
MUMBAL  BENCH
CIRCUIT AT NAGPUR

Original Application No, 1471 of 1995

Alongwith

Original Application No.458 of 1996

nated this 6% the day of o ume 2000

C

<3

CORAN

Hon'ble Mr.V.K. Majotra, Member (A) ;
Hon'ble MraS.K.l. Nagvi, Member (J)

1. Original Application No., 1471 of 1995

Vijayshankar Rammanohar Singh, '

Director,

Forest Guards Training School,

Shahpur, . A
Distt.Thane-421601 . R 4

1 B r
1
A

2, Qrigind Application No.458 of 1996

Gurdial Singh Kandey, -
L

I.F.S. H

Dy.Conservator of Forests,

Bhandara Forest Division, s

h

Resident of Forest Bungaiow,

4

Bhandara ro

Applicants

By Advocate Shri M.,M, Sudame
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1, Union of India, through its Secretary,
Minsitry of Environment and Forests, .
Paryavaran Bhawan,-CeG.0.- “Cémples, Lodhi,

.» = Road; New Delh1~110003.

2, State of Mahara ra through its Secretary,
' Revenue an veresthepartment, Mantralaya,
Bombay-32wr _’ =fﬁ*j- :

\'*~;cReSpondents

By AdVOcates ohrl Girish.Chaubey
(for regpondent n@,l)

BY Hon'nle Mr.V K. MaJotra. Member (A)
ﬂwgeﬂ ,ﬁg“ . -Three’ applicanes in these OaA.s

_were appo;nted as Assista Conoervator of
- Forests in the Maharashtra Forest Service.

'f{Subsequently, they have been inducted to the

(X (T

'ﬂijlndien Forest Service(for short I.F.S.). Lateg

¢+ on’'they were allotted year .of allotment., Theg

3

;applieante areraggrieVed by the order dated

11.1. 1994(annexure-1) whereby their year of

L nadmis

allotmentﬂiﬂ the I. F «Se was determlned.

&

1 4
e -2

L aTE
PSP

2. ' * + V,R. Singh- applicant in 0.A .No.
1471 of 1995 joined the Magharashtra Forest

- Service Class II in the year 1866. He was s

. ..adl
R

conflrmed 1n that service by ordexr datéd’ 11 2. 85.

J BT S Then he was app01nted to the Indlan Forest Service
|

by order dated “15% 10 198%5%@§e;ﬁas confirmed in

the I.F.S.(Maharashtra cadre) by order dated ;31%ML

Augusl; 1992 effective from 15,10.1988. By the
/ ’ eso e opgo3/"‘
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impugned order dated 11.1.1994, the applicant

was accorded 1982 as the year of allotment.

3. G.S5. Kandey - applicant in O.A.
No.458 of 1996 joined the Maharashtra Forest
Service Blass 11 in the year 1965, He was
promoted to I.,F.3., Cadre by order dated 26.7.93
effective from 29,11,1980. By the impugned
order dated 31.1.1996, he was accorded 1985

as year of allotment,

4, | Both the applicants have a common
cause having made similar allegations in their
applications alleging in-actién and delay on
the part of the respondents in confirming the
applicants in the Maharashtra State Forest
Service, It is alleged that the respondents
have not followed the statutory rules in con-

sidering the 3tate Officers to I.F.S. as and

M// | cevecscesPU A/~



when vacancies arose. The delay in £illing up
vacancies by promotion led. to clubbing
together of all the vacancies after lapse
of few years whereafter the applicants were
considered. According to the applicants, they
shoull have bean promoted to the I.F.S. cadre
long prior to the dates now given, In the first
case - V.R. Singh has averred that he was eli-
gible for promotion to I.F.S. in 1979 when there
were sufficient number of vacancies, however, he
was promoted long after in 1987. Similarly, the
other applicants has: pointed out delay in con-
sidering AYm when ‘he: became eligible for prom-
otion to I.F.S. and when Vacanc§ns existed, ACC=-
ording to the applicanty if they had been promoted
much earlier as per the availability of the
vacancies, their year of allotment would have
been much earlier than the one now allocated.
‘Thus, if the year of allotment to I.F.5. is

. ante~-dated than the applicants will get seniority
and consequently earlier consideration for future
promotions. Thus, the applicants have approached
this Tribunal mainly for two reliefs;

"1. they want re-opening of their promotion
matter to I.F.S. and also promotion
to I.F.S. fromegearlier date;

2e the applicants have sought direction
to the respondents to give them proper
year of allotment

\=—
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o Learncd counsé@l for the applicants
has pressed only these reliefs though in one or
two cases,there are some other reliefs which were

not pressed at the time of arguments,

o The Union Government and State
Government have filed separate written state-
ments in iﬁvQéLZELCases but their defence
appears to be common. according to them,these
applications are barred by limitation and are
liable to be dismissed on this ground alone.
They have stated that there was some delay in
considering promotions to I.F.S. 828 to adminis-
trative reasons and certain reasons beyond the
control of the State Government, It is stated
that there were number of litigations regarding
consideration of the I,F.S., cadre and matter
went up to the Supreme Court and the dispute
was finally settled by the Supreme Court in
the year 1983, According to the respondents,
this long drawn litigation is the main reason
for the respondents fov not taking up the cases
of the applicants for promotion to I.F.3. cadre

earlier.

L The respondents have also contended
that the applicants)case for I.F.S., could not have
been considered earlier unless they AQﬂeYé:g first

confirmed in the State Service, when substantive

“ﬁ' ' ceeaPTeS/ =
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Vacanciés occurrad. It is also stgted by
them that the promotion to I.F.3. of the
applicants and their years of allotment
have been allccated as per rules,

\
8. In the case of the applicantf
in 0.A.No. 458 of 1996, it is further
pleaded that het;;pointed to the 1.F.S.
cadre at a later stage due to the orders
of the Tribunal. The promoticn of the
Qpplicant in O.A.No, 458 of 199 was con-
sidered as per orders of this Tribunal
dated 11,3.,1992 in O.A.No. 889 of 1990
where a specific direction was given that
he should be promotéd from the date his
immediate junior was promoted., The res-
pondents have, therefore, pleaded that
the order of promotion and year of allot-
ment does not suffer from any legal infirm-
ities, hence , it is prayed that the C.aA.

be dismssed with costs,

9, This ¥Tribunal vide its order
dated 22.2,1999 dismissed the claim of the
applicants on the ground of inordinate delay
and latches and observed that the matter
cannot now be allowed to be re-opened er
re-agitated. The aforesaid order of the

Tribuanl was carried to the High Court of

oo..o§5g7/-
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Judicature at Bombay . Nagpur Bench in Writ

Petition No. 1712 of 1999, auoxél ;Jeﬁkq

gf /€L94?2;, decided on 11.10. 1999, whereby
the oxder dated 22 2 1099 of thls Tribunal in .%
the present O. A.s wvug quashed and set a51de,
restorlng these applicamtions and remanding them
to theﬂTribunal for,conq;deratlpn and:dlsp9§al

in accordance with law.

10. We have heard the learn°d counsel ef
both the parties and examined the material avall-

able in these 0O.As.

1w, Learmed counsel of the applxcantscon—'
tended that the issue cf delay and latches has been
finally de01ded by the Hon Dle High Court of Judlw
cature at Bomabay,'Nagpur Bench‘requlring thlS
_Tribunal to adjudicate the matter in accordance

with law. He referred to order dated 20.,11.1997

in the matter between Hninﬁ_ﬂﬁ.ﬁf,T
Vs, Jwala Prasad and Other J;T.lgga(ey S.Ce137

in which it is held that the Central Government

is the statutory authorlty to determlne such year
of allotment, Therefore, befdre such determination
is made by such statutory authority,,ﬁhe petitions
filed before the AdmimistratiVevTribunal'wéremmis—

conceived and premature QF‘..O.'.“Q‘.OQG.;GOOQ.

If any one has g¢ ‘rievance against such determinaticn,
it will be open to such person to challenge the same

before the appropriate éuthdriéy in accordance with

law. In this view of the matter, the stqrﬁing point

\y

f the dispute in the present matters is annexurewi
eoacePTeB/=
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dated 11.4.1994 whereby the order of allotment
and seniority of the espplicants among_'s"‘ﬁ dﬁherg
was determined ih terms of the Provisions of
Indian Forest Service Regulation of Seniority
Rules, 1968 (1968 Seniority Rules). The I.F.S.
was consitituted under All Indies Services ACt,

1951 with effect from 01.,7.1966_, The I.F.8.

is governed by the following rules;

%ﬁ o Indian Forest Servi e{Recuuitment)
Rules 1966 (hereinafter referred to
as Recruitment Rules,

RIEPEE Indian Forest Service({appointment
by Promotion)Regulations, 1966 (

- herein after referred as Promotion
Regulations) .

Indian Forest Service{(Fixation of
Cadre Steength)Regulation 1966
(herein after referred &o as Gdre
Strengbh Rule). )

R That the Rule 4{2) (a) and 4(2) (b)
of the Recruitment Rules provide
the method of recruitment to the
service namely.

» TgeU) By a competitive eyamination.
_,'Q“"'E/" By promotion of substantive members
/ _ of State Forest Service,

- .- Ryles 8 and 9 of the Recruit-
ment Rules which are material to

the case of the petitioners run

as follows:

" 8 Recruitment by Promotions

(1} The @entral Govemment, may on
recommendation of the State Govt,
concermed and in consultation with

gﬁ | ceeeDF 9/~
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the commission and in accordance

with such regulations as thes Central
Covernment may, after consultation
with the State Govt.and the Comission
from time to time, makeyrecruit to

the service persons by promotion from
amongst the Substantive members of the
State Forest Services. |

¥> (2), Where a vacancy occurs in a State

| Cadre which is to be filled under the
provisions of this rule the vacancy
shall be filled by promotion of a
merber of the Stgte Forest Service.

(3h  eevenne

‘9. Number of persons to be recruited under

Ruele 8,—

(1) The nunber of persons recruited under
Rule 8 in any State or Group of States
shall not, at any time, exceed 33-1/3
percent of the number of senior duty
posts borne on the cadre of that state -
or group of States.

(2) ooooooo"

wws . 7he. Regulation 3(1) of Promotion
Regulations provide for the constitution of a
committee to make Selection of State Forxrédst
Service members for recruitment to the services
Regulation 5 of the promotion Regulations fur-
ther provides for preparationeof a list of suit-
able Officers for promotion to the Service «
Regulation 5(1) and (2) are reproduced below:-

%5, Preparation of a list of suitable
- officers =
(1) Each Committee shall ordinarily
meet at intervals nct exceeding cne
year and prepare a list ef such
\} members of the State Forest Serxvice

sereepg, 10/~
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as are held by them to k» suitable

for promotion in the Service. The
number of the State Forest Service
included in the list call not be more
than twice the number of substantive
vacancies anticipated in the course

of the period of twelve months, comm
encing from the date of preparation

of the list, in the posts available

for them under Rule 9 of the Racruitment
Rules or 10 percent of the ssior ; posts
shown against items 1 and 2 of the cadre
schedule of each Btate or Group of States
whichever is greater,

(2) The committee shall consider for
inclusion in the said list, the cases of
members of the State Forest Service in
order of seniority in that service of
a number which is equal to five time the
number referred in Suberegulation{1)®

Profided that such X ..ee.e
Pravided further that ...

Provided also that the Committee shall
not consider the case of a member of

the State Forest Service unless, on the
First day of January of the year in which
it meets he is substantive inthe State
Forest Service and has completed not less
than eight years of continuous service
(Whether officiating or substantive) in
posts included in the State Forest
Service.," |

According to the learned counsel of

the applicantskcould not he considered for inclusion

b

esePTe 11/""



s 11 s

in the select list as they had. ﬁot‘been conferred
substantive status in the Statev}Forest Service
after confirmation, Vide order dated 11.2.1985
{annexure~4), the applicants were confirmed in
the State Forest Service.?. Shri V,R. Singh. ...
%&g—:?_m W “.’:Gfsfut(%z{@y, were confirmed w.ef.
06.4,79, M\‘J;@% 0% Y5 %spectively. How -
ever, since these orders were issued in 1975,
review D.P.C. meeting should be held for their
promotion to I.F.S. between 03.4.75 to 11.2.85
in the case 6f G.S. Kande and between 06,4.79
to 11.2.1985 in the case; of . Shri V,R, . =7
S Amygirckr=:, Learned counsel for the appw
licant, conteds that as per annexxre-7,
the Principal Chief Conservator of Fomests,
Maharashtra State had admitted that whereas the
cadre review should have been conducted during
1969, 1972, 1975, 1978, 1981 and 1984, it was
dbne only during the year 1977 and 1981. This
resulted in accumulation of backlceg of posts
available under promotional quota to the extent
of 18 posts in the year 1984. The break up is

given below;

"Year AUthorised Strength Utilisation Gap

} 1973 | 29 : 22 | 7

kl 1978 # 20 17 i 12 |

? 1983 ] 31 | 15 l 16 i

% 1984 # 31 | 13 | 18 |
I3 As per annexure R-1 attached with

o.-.cpg.lz/-
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the Written Statement of the respondent no.2,

the vacancies in promotion quota existed in the
relevant years but since the applicanf§had not
peen confirmed, they could not be considered for
inclusion in the select list, The respondent no.2
has stated through his reply that as per: annexure
R-1, the promotion quota was under utilised from
year ;‘ year beceuse the norms for initisl recruit-
ment finally crystalised in the year 1983, when the
litigatidn in regard to the ingtial reciuitment to
the Indian Forest Service was finally settled by

the Supreme Court.

. dbe The next point taken up by the
learned counsel of the applicant is that in view
of the delay in confirmation of the applicants in
State Forest Service, the applicants could not be
considered for inclusion in the select list and
respondents ultimately resorted tc clubbing of
vacancies. A&s a matter of fact, it is obligatory
under Regulztion 5 of the Indiaﬂ Forest Service
Appointment by Promotion Regulations, 1966 (Regu-
lations of 1966) 'that D.P.C. should meet at regular
intervalc-efor the preparaticn of the select list.
- Mendoers of IR |
The number ofkstate Forest Service tc be included
in the list has to be calculated ow the baAizr of
substantive vacancies anticipated in the course of
the period of 12 months, commencing from the date
of preparation of the list, in the posts available

for them under Rule 19 of the Recruitment Rules

plus 20% of such number, whichever is greater....

\&P ....'.f.“........" ......pg.13/-
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Learned counsel of the applicants.
placed reliance on the ratio cf the order dated
17.11.1986 made by this Tribunal in OA.NQ.641
H,B, of 1993 shri BS .Parmanand Ors,Vergug Union

of Indiaz and Others. In that case, the respon-

dents were directed to prepare yearwise panels
for the years 1990, 1991 and 1992 as per vacancies
and as per the persons wheo would fall within the
zone of consideration for each year's vacancy/
vacancies and after considering their eligibility
and fitness prepare fresh Select Lists yearswise
under the Rules., By this process, appointments
may be made of the officers finding place in the
select lists, Learned counsel drew attention to
Table ‘'A' in 0.2.N0.458 of 1996 tc show that the
appointment by promotion was not done every year
and the vacancies were clubbed tc be filled in a

year of recruitment which is contrary to the Rule;

TABLE =~ A
Sr.No., Date of Neti- Year of re-~ No, of Officers
fication cruitment appointed by promo-
sespsoee~  tion.

1. 27.2.69 1968 12 (-4) = 8

2. 03.4.74 1974 10 (-4) =6

3. 11.4.74 1974 02  emm-

4, 15.5.74 1974 04 -———

5., 30.10.79 1979 10 -

6., 24.06.80 1980 1 (~1) =0

7. 18.09,.81 1981 5 (=1) = 4

8., 11.12.84 1984 9 —

9. 24,11.86 1986 14 —
10,  15.10.87 1987 11 e

W ;oo.c...pg.



16. He further refermko the order dated

10.9.97 in the matter of Indra singh Vs, Unicn

of India and Cthers in 0.2.N0.982/96, in which

the &llghabad Bench of this Tribunal guashed the
combined select list of vacancies which arose
during a period of nearly 12 years gnd:directed,
the respondents to prepare the yearwise select
list by filing review D,P.C. in accordance with

law.

5ol Tr The Indian Forest Service(Fixation of
Cadre Stzength Regulation), 1966 (herein after
referred as Regulation of Cadre Steength) were
amended on 22.2.1989. According to the applicants’
counsel, the promotioﬂ gquota of 33 1/3% has to be
calculated in the present matter under the old rules
whereunder item-l i.e. senior posgéunder the Stete
Government(103) and item no.2 Central Deputztion
Reserve at the rate of 20% of item 1 above i.e.

21, have to be taken into account. Referring to
Jabalpur Bench of the Tribunalé order dated 09,6.87

in T,A.N0,81 of 1986 K.K. Goswami Vs.Union of Indis

and Others, it is mentioned that even intemal
deputation reserve has to be reckoned for computing
the promotion quota. The S.L.P. against the afore-
said judgment was dismissed and, therefore, ratio

in that case has become binding, @wite for all.

Wy
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1@, Learned counsel of the respondents
contended that the grievance of the applicants
arose when their immediate juniors were considered

for promotion and, therefore, the question of their

" induction in the IpF.S. should not be considered

at all. When they were not considered from 1975/
1979 onwards, the question of allotment to I.F.S.
relating to those years cannot arise at all.
Learned counsel states that the High Court.was
not requégfiﬁﬁ‘to consider the matter in this
light and, therefore, the plea of limitation was

not accepted by the High Court.

above
2 <8 We bave seen/that this Tribungl vide

its order dated 22.2.1999 had dismissed =z:1 these

“ applications on the point of limitation. However,

the Hon'ble High Court of Judicature at Mumbai,

Nagpur Bench had held that the applicants were not
responsible for delay and‘latches‘when the Central
Government had chosen to assign the year of allotw
ment in the year 1994 with retnospective effect
from the year 1987. The High Court held the pét— //
itioners eatitled to agitate the issue as tc the
fixation of their seniority under the consequentiél
order with regard to their promotion if eligible
under the rules. Whether o .not -the respondents
éoinuaL.out ﬁ%ak~the grisvance of the applicants.
arose when their immediate juniors were considered
and that the question of their induction canngt be
raised, v3C - OF_WL . | =2 ﬁ\-,;-) e -Nn fﬁfé_‘
respondents ha%ﬂ full opportunity to raised'thiQ

question as well before the High Court. If they
..C..Q.ng016/r
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did not, the &ssue of limitaticn cannot be re-
opened before this Tribunal. In our view, the
issue of limitation has been closed by the Hon'ble

High Court for all purposes.

20, The next questicne raised by th»
learned counsel of the respondents is relating

to the non-joinder of the emsential parties,

o

heccording tc the learmed counsel of Unicn of India,

P -

the U.P,S.C. is an enssential party in the matter
which convenes and presides over the meeting of !
the D.P.C. but U.FP.8.C. has nét been impleaded

by the applicants, Learned counsel of the applicants
rebutted the point by stating that this pgint has \

not been taken up by the respondents in their reply, .

21. Both the learmed counsel of the respon-
dents have further taken exception to the fact that
the applicants have not impleaded'seVeral I.F.5.
Officers whose interest would be adversely affected
if the claimed relief; are granted to the applicants.
Learned counsel of the applicants maintained that so
far as the direct recruits in the I.F.S. are concerned
their year of allotment depends on the year when
they took the U.P.SC. examination., Their year of
allotment remains unchanged and would not be aff-
ected by any change in the year of promotion and
allotment of the applicants. ' The question involved
in the non-joinder of the parties is whether grant

of relief to the applicants will cause any prejudice

to the personneljwhether direct recruits or prOmote%,

Y@?y grant of relief to the applicants for their ...,pq,17/.
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consideration for inclusion in the select list
fér the years 1975 to 1979 onwards and also any
change in their year of allotment. 1In our view,
certainly the inclusion of the applicants in the
select list in earlier orders and earlier all-
ocation of year of allotment, will adversely
affect the rights of direct/premcteescfficers
who have joined the stream already. Althoughsy

in several cases which have been quoted abovey
by the applicants, U.P.S.C. and or direct/pro-
motee officers have not been made parties, ad-
judication in the present case will certainly
disturb the seftled affairs in 1I.F.5. after a
long pericd. Non-impléading the colleagues,
whether direct or promotees;will lead to pre-
judice against them affecting their rights which
accrued to them, 1In our view, before adjudfcating
the O.A.s on merits, it would be necessary and
proper to redquire the applicants to implead their
colleagues, direct recruits/promotees, whose rights
may be affected if the claimed reliefs in the

present O.A., are grantede.

22, The applicants are directed to implead
the UsPeS.C. and their colleagues in the I.FeSe,
whether direct recruits or promotEes,whose rights
are likely to be affected iq&ase the reliefs claimed
are granted to the epplicants, within a period of
two months from the date of communication of this

order, The cases be listed onlelgﬁﬂJ%for {;Aﬁu

ovclin
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("S.K.I. Nagvi ) ( VoK. Majotra )
Member ‘g Member a1




